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//?  tj)}f.  1(17  f/c  rohim(\  rof/di  ^ro^  jtrirf  £1,  145.. 

BELLS  DICTIONARY  AND  DKiEST  OF  THE 

LA^y  OF  SCOTLAND. 

With  Exi>lan:iti«»iis  of  the  most  onliiiary  Kndish  Law  Terms, 
N(MV  Edition,  with  iiunimTms  adilitioiis 
By  th«;  late  (rKORGE  lv()ss,  K>q.,  Advocate,    • 
Professor  of  Scots  Law  in  the  University  of  Edinlmrcji. 
"  Wo  Imvc  not  for  innny  rears  soon  a  niurc  nsoful  work." — 'Times.' 
*' Thuso  'who  have  boon  in  llio  habit  of  coiisiiltin^z  this  work,  know  how  to 

npprooiatc  the  hulid 'and  varied  information  it  contains Wc  can 

safely  as>crt  that  the  v^jUuno  before  us  will  not  disajipoint  the  expectations 
that  liuvc  been  founded  on  th<^  fjuocess  thai  h*as  attended  2tir  Ross's  earlier  la- 
bours. Mr  Koss  lias  very  jn<li(ioiisly  retained  the  jircater  portion  of  wlmt  was 
OMLriiuii  in  tiie  former  edition,  aiul  at  the  same  time,  has  oarcfnlly  digested  the 
nmitifarious  additions  and  innovations  introduced  by  the  more  receiit  statute 
and  ca.se  law."' — Jvurmil  of  Jini-pnnhnce. 

II. 

In  twu  rohnnrs^  roydl  Sro^  price  £2,  2a'., 

TKKAtlSK  ON 
TIIE  LAW  OF  LANDLORD  AND  TENANT; 

With  an  A)»pondi\,  containim;,^  Form.s  of  Lca^scs. 

IJy  HojtKHT  IIi'N'iKR,  Esq.,  AilvocatP.^  _ 

Third  Edition,  carcfidlv  Revised. 

*' A  treatise  of  groat  merit,  in  which  the  subject  has  been  discns.sed  with 

much  nnnntonos.=i  of  detail,  a  scrupulous  attention  to  all  the  precedents  and 

autliorities,  and  a  very  bound  critical  exaniinativ)n  of  their  import  and  effect/* — 

Prof.  UeWs  Commentaries, 

in. 

In  one  volume  Sro,  price  20s. ^ 

EESKINE'S  PIUNCIPLES  OF  THE  LAW  OF 

SCOTLAND, 

A  New  Edition,  adapted  to  tlie  pre.s<Mit  state  of  the  Law. 
liy  John  Gt'TiuiiK  SMir/r,  E^q.,  Advocate. 
"RemaintJ,  and  will  remain,  the  only  work  which  can  be  put  into  the  hands 

of  a  student  at  the  outset  of  his  profci-sional  career The  additions 

made  to  the  text  are  at  once  ample  and  meritorious.  The  new  matter  em- 
braces every  material  innovation  in  the  princii)les  and  practice  of  the  law,  and 
is  conceived  in  the  like  pliilosophical  .spirit,  and  expressed  in  the  same  simple 
and  popular  style,  whicli  have  made  'Ehskine's  Principles'  the  most  popular 
of  our  legal  classics." — Journal  of  JurUprmlence. 

IV. 

Sfcontl  VliUtion,  in  onr.  volume  8ro.  price  15s., 

A  PKACTK^AL  TREATISE  ON  THE 
LAW  OF  BANKRUPTCY, 

Under  the  Bankrni>tcy  (Scotland)  Act,  isoO.  With  References  to  thS 
former  Acts ;  l)igost  of  Case.s,  and  Diivction.s  for  ProccduiXJ ;  to  which 
are  ai)]h'n(lc<l  the  Statutes,  Acts  of  Sederunt,  aud  Instractions  of  t&e  Ac- 
countant in  Bankruptcy ;  and  an  Outline  of  the  English  Bankruptcy 
System,  with  Forms  for  Creditois  in  Scotland. 

By  Jonx  Boyd  Kinnkak,  Esq.,  Advocate, 
and  of  Lincoln's  Inn,  Barriiter-at-Law. 
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PREFACE  TO  SECOND  EDITION. 


The  First  Edition  of  this  work  has  been  out  of  print  for  several  years.  Mr 
Dickson's  absence  from  this  country,  and  the  pressure  of  official  engage- 
ments, prevented  him  from  superintending  the  issue  of  a  new  edition.  At 
his  request  I  undertook  the  duty  of  seeing  the  present  edition  through  the 
press,  and  of  bringing  it  into  conformity  with  the  existing  state  of  the  law. 

The  alterations  on  the  text  are  unimportant,  and  chiefly  verbal.  The  op- 
portunity which  I  have  had  of  comparing  the  text  with  the  decisions  and  the 
Institutional  writers  has  confirmed  my  previous  impression — an  impression 
which,  I  believe,  is  generally  entertained  by  the  Profession — that  the  work 
is  not  only  substantially,  but  minutely,  accurate.  Several  important  statutes 
have  been  passed,  and  many  decisions  of  great  value  have  been  pronounced, 
since  the  First  Edition  appeared.  These  are  mentioned  in  the  Additional 
Notes, — the  Additional  Notes  being  referred  to  by  numerals,  the  Notes  to 
the  First  Edition  by  letters.  The  leading  decisions,  more  particularly  those 
on  points  of  practice,  are  folly  analysed;  and,  wherever  practicable,  the 
opinions  of  the  Judges  are  given  in  their  own  words. 

I  have  to  acknowledge,  in  a  special  manner,  my  obligations  to  Mr  W.  E. 
Gloao,  Advocate,  from  whom  I  have  received  most  material  aid  and  advice ; 
and  without  the  assurance  of  whose  co-operation  I  should  not  have  ventured 
to  undertake  the  revision  of  a  work  which  embraces  so  wide  a  field,  and 
touches  on  so  many  departments  of  our  law. 

J.  S. 


Kpihbuboh,  20  Alva  Stbbxt, 
Jimuary  1864. 
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PEEFACE  TO  FIRST  EDITION. 


For  several  years  the  want  of  a  Treatise  on  the  Modern 
Rules  of  Evidence  in  Scotland  has  occasioned  much  incon- 
venience and  difficulty  both  in  the  study  and  the  practice  of 
this  branch  of  law.  The  object  of  the  following  pages  is  to 
supply  the  desideratum.  With  this  view  the  author  has 
endeavoured  to  collect  and  analyse  all  the  Scotch  authorities 
upon  the  subject.  He  has  also  borrowed  whatever  light  could 
be  thrown  upon  it  from  other  systems  of  jurisprudence,  espe- 
cially those  of  England  and  America ;  and  that  not  merely 
by  examination  of  the  corresponding  chapters  in  the  best 
English  treatises,  and  in  the  comprehensive  and  philosophical 
work  of  Professor  Greenleaf,  but  also  by  constant  reference 
to  the  decisions  and  other  original  authorities  in  English  and 
American  law.  Care  has  at  the  same  time  been  taken  to 
point  out  any  peculiarities  in  the  law  of  Scotland,  which  de- 
stroy or  impair  the  applicability  of  illustrations  from  the  sys- 
tems of  other  countries. 


Vlll  PREFACE. 

On  points  of  practice  the  author  has  seldom  trusted  merely 
to  works  upon  forms  and  to  his  own  observation,  but  has 
consulted  gentlemen  engaged  in  both  branches  of  the  profes- 
sion ;  and  he  has  availed  himself  of  information  kindly  fur- 
nished by  Mr  Lothian,  Procurator-fiscal  of  Edinburgh,  and 
by  several  of  the  Clerks  of  Court  on  matters  within  their 
departments. 

Throughout  his  labours  he  has  derived  much  assistance 
from  Mr  Tait's  work,  in  which  nearly  all  the  authorities  on 
the  law  of  evidence  prior  to  the  year  1834  are  ably  digested. 
Sir  Archibald  Alison's  volumes  on  the  Criminal  Law  have 
also  been  referred  to  on  all  questions  relating  to  that  depart- 
ment of  the  subject.  From  these  sources  information  has 
been  derived  on  several  matters  which  have  not  been  treated 
by  any  of  the  institutional  writers,  or  brought  before  the 
Supreme  Courts  for  decision. 

The  author  has  great  pleasure  in  expressing  his  hearty 
thanks  to  those  gentlemen  who  have  favoured  him  with  in- 
formation and  suggestions  during  his  labours.  The  kind- 
ness of  many  of  his  brethren  of  the  Bar  he  has  endeavoured 
to  acknowledge  in  the  dedication.  But  he  cannot  deny  him- 
self the  gratification  of  thinking,  in  an  especial  manner,  Mr 
Sheriff  Logan  for  a  perusal  of  a  considerable  portion  of  his 
manuscript  work  on  Cautionary  Obligations,  which  contains 
a  lucid  commentary  upon  the  law  of  evidence  applicable  to 
that  subject,  and  upon  the  doctrine  of  ret  mterventus.  To 
the  unwearied  kindness  of  Mr  Patrick  Fraser,  Advocate,  the 
author  is  indebted  for  many  valuable  suggestions,  offered 
during  a  revisal  of  the  greater  part  of  the  work  as  it  passed 
through  the  press.     Another  of  his  brethren  of  the  Bar,  by 


^nm^OT 


^ 


PREFACE.  IX 

collating  nearly  the  whole  references  to  authorities,  has  much 
increased  the  value  of  the  work,  and  laid  the  author  under 
very  great  obligations. 

Notwithstanding  the  means  which  have  been  used  for  se- 
curing copiousness  and  accuracy,  the  author  is  aware  that 
errors  must  have  escaped  detection.  He  would  fain  hope 
that  they  are  few,  and  that  they  will  not  prevent  the  work 
from  being  a  useful  aid  in  the  study  and  practice  of  the  Law 
of  Evidence. 

W.  G.  D. 


EpIMBDBGH,  7  FeTTES  RoW, 

19M  July  1856. 
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Day.  and  Mer.     .    .    .  Davidson  and  Merival's  Reports,  Queen's  Bench.  (Eng.) 

D Cases  in  the  Court  of  Session,  from  1838  to  1862,  by  Dunlop 

and  others. 

De.  and  And.       .    .    .  Deae  and  Anderson's  Cases  in  the  Court  of  Session. 

De  Gex,  Mac.  and  0.   .  De  Gex,  Macnaughton,  and  Gordon's  Cases  in  Chancery.  (Eng.) 

Dennison Dennison's  Crown  Cases.  (Eng.)  . 

Dickens Dickens'  Reports,  Chancery.  (Eng.) 

Dig Pigest  (Pandects)  of  Civil  Law. 

Dirleton Dirleton's  Doubts  on  the  Law  of  Scotland,  1715. 

Dow       Dow's  Cases  in  the  House  of  Lords. 

Dow  and  CI Dow  and  Clarke's  Cases  in  the  House  of  Lords. 

Dow.  and  Ry.       ...  Dowling  and  Ryland's  Reports,  King's  Bench.  (Eng.) 
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Dowling DowliDg*s  Gasea  in  Practice.  (£ug.) 

Duff.  Feud.  Cou.      .     .     Duff's  Feudal  Conveyancing,  1838. 

Durf.  and  E Durford  and  East's  Reporte,  King's  Bench.  (Eug.) 

East East's  Reports,  King's  Bench.  (Eng.) 

Elch Elchies'  Cases  in  the  Court  of  Session. 

Elch.,  Notes    ....  Elchies'  Notes  to  his  Cases. 

£11.  and  Bl Ellis  and  Blackhum's  Cases  in  Queen's  Bench  and  Exche- 
quer. (Eng.) 

£1.  Bl.  and  £1.    .     .     .  Ellis,  Blackburn,  and  Ellis'  Queen's  Bench  Reports.  (Eng.) 

Eng.  Jur English  Jurist  Reports. 

Ersk Erskine's  Institutes  of  the  Law  of  Scotland,  ed.  1842. 

Esp Espinasso's  Nisi  Prius  Reports.  (Eng.) 

F.  and  F Foster  and  Finlayson's  Cases  at  Nisi  Priua.  (Eng.) 

F.  C Faculty  Collection  of  Cases  in  Court  of  Session. 

Ferg.  Con.  Law  .     .     .  Fergusson's  Consistorial  Law,  1829. 

Ferg.  Con.  Rep.  .     .     .  Fergusson's  Consistorial  Reports,  appended  to  his  Consistorial 

Law. 

Ferg.  Rep.  in  Diy.  Ca.  Fergusson's  Reports  in  Divorce  Cases. 

Forsyth  on  Tr.     .     .     .  Forsyth  on  the  Law  of  Trusts,  1844. 

Fost Foster's  Crown  Law,  3d  ed.,  1792.  (Eng.) 

Fount Fountainhall's  Cases  in  the  Court  of  Session. 

Fraser  on  Pers.  and ")     (  Eraser  on  the  Law  of  Scotland  applicable  to  Personal  and 
Dom.  Rel.    .     .      j     \     Domestic  Relations,  1846. 

Gale Gale's  Reports,  Exchequer.  (Eng.) 

Gale  and  Dav.     .     .     .    Gale  and  Davidson's  Reports,  King's  Bench.  (Eng.) 
Gilbert,  Eq.  R.    .     .     .     Gilbert's  Equity  Reports.  (Eng.) 

Glassford Glassford  on  Evidence,  1820. 

Greenleaf Greenleaf  on  Evidence,  1854 ;  vol.  i,  7th  ed.;  vol.  ii,  5tli  ed.; 

vol.  iii,  2d  ed.  (American.) 

H.  Black See  Black, 

Hagg.  Con.  Rep.      .     .  Haggart's  Consistory  Reports.  (Eng.) 

Hagg.  £c.  R Haggart's  Ecclesiastical  Reports.  (Eng.) 

Hailes Hailes*  Cases  in  the  Court  of  Session. 

Hale Hale's  Pleas  of  the  Crown,  2d  ed.,  1800.  (Eng.) 

Har.  and  Wol.     .     .     .  Harrison  and  WoUastons  Reports,  King's  Bench.  (Eng.) 

Hare Hare's  Reports,  Vice-Chancellor  Wigram's  Court.  (Eng.) 

Haxg.,  St.  Tr.      ^     .     .  Hargrove's  State  Trials. 

Holt Lord  Holt's  Reports.  (Eng.) 

Holt,  N.  Pr Holt's  Nisi  Prius  Reports.  (Eng.) 

How.  St.  Tr Howell's  State  Trials. 

Hunter's  Land,  and  Ten.  Hunter's  Law  of  Landlord  and  Tenant,  2d  ed.,  1845. 

Hume Hume's  Commentaries  on  the  Criminal  Law  of  Scotland,  8d 

ed.,  1829. 

Hume  D Hume's  Decisions  in  the  Court  of  Session. 

Hurl,  and  Gord. .    .     .  Hurlstone  and  Gordon's  Exchequer  Reports.  (Eng.) 

Irv Irvine's  Cases  in  the  Court  of  Justiciary.   * 

Ivory's  Ersk Erskine's  Institutes  of  the  Law  of  Scotland,  Mr  Ivory's  edi- 
tion, 1824. 
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Jac.  and  Walk.    .     .     .  Jacob  and  Walker's  Reports,  Chanwry.  (Enp;.) 

Jacob Jacob's  Reports,  Chancery.  (Eng.) 

J.  Shaw See  Shaw. 

Jur Scottish  Jurist. 

Jur.  N.  8 New  Series  of  English  Jurist  RejKjrts.] 

Karnes*  Law  Tr.       .     .  Karnes*  Law  Tracts,  4th  ed.,  1792. 

Keble Kcblc's  Reports,  King's  Bench.  (Eng.) 

Keen Keen's  Reports,  Chancery.  (Eng.) 

Kent Kent's  Commentaries  1840.  (American.) 

L.  J Law  Journal  Series  of  Reports.  (Eng.) 

L.  T Law  Times  Series  of  Reports.  (Eng.) 

Lea,  Ca.  Temp.  Hardw.  Lea*s  Cases  in  time  of  Lord  Hardwick.  (Eng.) 

Lea,  C.  C Leach's  Crown  Cases.  (Eng.) 

Levinz Levinz's  Reports.  (Eng.) 

Lewin,  C.  C Lewin's  Crown  Cases.  (Eng.) 

Loftt Loftt's  Reports,  King's  Bench.  (Eng.) 

M Morrison's  Dictionary  of  Decisions  in  the  Court  of  Session. 

Ma.  and  Sel Maule  and  Selwyn*8  Reports,  King*s  Bench.  (Eng.) 

Mack.  Cr Mackenzie  on  the  Criminal  Law  of  Scotland,  1716. 

Mack.  Inst Mackenzie's  Institutes  of  the  Law  of  Scotland,  1716. 

Macf.  Pr Macfarlane's  Practice  of  the  Court  of  Session  in  Jury  Causes, 

1837. 

Macf.  R Macfarlane*s  Reports  of  Jury  Causes. 

Maclau Maclaurin's  Cases  in  the  Court  of  Justiciary. 

Macph Cases  in  Court  of  Session  from  1862,  by  Macpherson  and 

others. 

Macq Macqueen's  Cases  in  the  House  of  Lords. 

Man.  and  Gr.       .    .    .  Manning  and  Granger's  Reports,  Common  Pleas.  (Eng.) 

Man.  Gr.  and  Scott      .  Manning,  Granger,  and  Scott's  Reports,  Common  Pleaa.  (Eng.) 

Man.  and  Ry.      .    .     .  Manning  and  Ryland's  Reports,  King's  Bench.  (Eng.) 

Marsh Marshall's  Reports,  Common  Pleas.  (Eng.) 

M'L.  and  Rob.     .    .     .  Maclean  and  Robinson's  Cases  in  the  House  of  Lords. 

Mee.  and  Wei.    .     .     .  Meeson  and  Welsby's  Reports,  Exchequer.  (Eng.) 

Meriv Merivale's  Reports,  Chancery.  (Eng.) 

Mod Modem  Reports.  (Eng.) 

Moo.  Cr.  Ca Moore's  Crown  Cases.  (Eng.) 

Moo.  Pr.  C.  C.     .     .     .  Moore's  Privy  Council  Cases.  (Eng.) 

Moo.  and  Mai.     .     .     .  Moody  and  Malkin's  Nisi  Prius  Reports.  (Eng.) 

Moo.  and  Pa.  ....  Moore  and  Payne's  Reports,  Common  Pleas.  (Eng.) 

Moo.  and  Rob.     .     .    .  Moore  and  Robinson's  Nisi  Prius  Reports.  (Eng.) 

Moo.  and  So Moore  and  Scott's  Reports,  Common  Pleas.  (Eng.) 

More More's  Notes  to  Stair's  Institutes  of  the  Law  of  Scotland. 

Mur Murray's  Reports  of  Cases  in  the  Jury  Court. 

Myl.  and  Cr Mylne  and  Craig's  Reports,  Chancery.  (Eng.) 

Myl.  and  Kee.     .     .     .  Mylne  and  Keen's  Reports,  Chancery.  (Eng.) 

Napier  on  Prescr.     .    .  Napier  on  the  Law  of  Prescription  in  Scotland,  1864. 

Nev.  and  Man.  .      .     .  Nevile  and  Manning's  Reports,  King*s  Bench.  (Eng.) 

Ney.  and  Per.      .    .    .  Nevile  and  Perry *8  Reports,  Queen's  Bench.  (Eng.) 
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Patou'B  Ap.  Ca.  .     .    .  Paton's  Gasea  in  the  Hoiif«  of  Lords. 

Pea.  Ev Peake  on  Evidence,  6th  ed.,  1822.  (Eng.) 

Pea.  R Peake*s  Nisi  Prins  Reports. 

Per.  and  Dav.      .     .     .  Perry  and  Davidson's  Reports,  Queen's  Bench. 

Phill Phillips  on  Evidence,  9th  ed.,  1848.  (Eng.) 

Phill.  Ec.  R Phillimore's  Ecclesiastical  Reports.  (Eng.) 

Pitc.  Tr Pitcaim's  Criminal  Trials  in  Scotland. 

PoUex Pollexfen's  Reports.  (Eng.) 

Price Price's  Reports,  Exchequer.  (Eng.) 

P.  Williams    ....  See  William. 

Reg.  Maj Regiam  Majestatem. 

Rob.  Adm Robinson's  Admiralty  Reports.  (Eng.) 

Rob.  Ap.  Ca Robertson's  Cases  in  the  House  of  Lords. 

Rob.  Ap.  Ca.,  vol.  i  or  ii  Robinson's  Cases  in  the  House  of  Lords. 

Rob.  Eocl.  Rep.   .     .     .  Robertson's  Ecclesiastical  Reports.  (Eng.) 

RoUee'  Abr.    ....  Rolles'  Abridgment.  (Eng.) 

Rose.  Cr.  Ev.       .     .     .  Roscoe's  Evidence  in  Criminal  Cases,  8d  ed.,  1846.  (Eng.) 

Rose.  Ni.  Pr Roscoe's  Evidence  at  Nisi  Prius,  8th  ed.,  1861.  (Eng.) 

Roes  Lea.  Ca.      .     .     .  Ross'  Leading  Cases  on  the  Law  of  Scotland. 

Roes  Lee Ross'  Lectures  on  Conveyancing,  1822. 

Russ Russell's  Reports,  Chancery.  (Eng.) 

Russ.  Cr Russell  on  Crimes,  8d  ed.,  1849.  (Eng.) 

Russ.  and  My.     .     .    .  Russell  and  Mylne's  Re]x>rts,  Chancery.  (Eng.) 

Russ.  and  Ry.      .     .    .  Russell  and  Ryan's  Crown  Cases.  (Eng.) 

Ry.  and  Moo.       .    .     .  Ryan  and  Moody's  Nisi  Prius  Reports.  (Eng.) 

S Cases  in  Court  of  Session  from  1821  to  1888,  by  Shaw  and 

Dunlop  and  Others. 

S.  C Same  Case. 

Salk Salkfield's  Reports.  (Eng.) 

Saund Saunder's  Reports.  (Eng.) 

Sch.  and  Let      .     .    .  Schoales  and  Lefroy's  Chancery  Reports.  (Ireland.) 

Sc.  Jur Scottish  Jurist  Series  of  Reports. 

Soott Scott's  Reports,  Common  Pleas.  (Eng.) 

Scott  N.  R Scott's  New  Reports,  Common  Pleas.  (Eng. 

Sel.  N.  P Selwyn's  Law  of  Nisi  Prius,  11th  ed.,  1845.  (Eng.) 

8h.  Ap Shaw's  Cases  in  the  House  of  Lords. 

Sh.  Dig Shaw's  Digest  of  Decisions  in  the  Supreme  Ck)urt8  of  Scot- 
land. 

Sh.  and  M'L.      .     .     .  Shaw  and  Maclean's  Cases  in  the  House  of  Lords. 

Sh.  Just.  Ca.       ...  P.  Shaw's  Cases  in  the  Court  of  Justiciary. 

Shand's  Pr Shand's  Practice  of  the  Court  of  Session,  1848. 

J.  Shaw John  Shaw's  Cases  in  the  (>)urt  of  Justiciary. 

Siderf. Siderfin's  Reports.  (Eng.) 

Sim Simon's  Reports,  Vice-Chancellor's  Court.  (Eng.) 

Sim.  and  Stu.      .     .     .     Simons  and  Stuart's  Reports,  Vice-Chancellor's  Court.  (Eng.) 

Skin Skinner's  Reports,  King's  Bench.  (Eng.) 

Smaile  and  Qiff.  Chan.     Smaile  and  Qifford's  Reports  in  Chancery.  (Eng.) 

Smith's  Lea.  Ca.      .     .    Smith's  Leading  Cases.  (Eng.) 

St.  Tr State  Trials,  reported  by  Cobbett  and  Howell. 

Stair Stair's  Institutes  of  the  Law  of  Scotland. 
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Stark.  Ev Btarkie  on  Evidence,  8d  ed.,  1842.  (Eng.) 

Stark.  R Starkie^a  Reports.  (Eng.) 

Stew.  Anew Stewart's  Anawers  to  Dirleton*8  Doubts  on  the  Law  of  Scot- 
land. 

Story,  Confl Story's  Conflict  of  Laws,  2d  ed.,  1841. 

Strange Strange's  Reports.  (Eng.) 

Swab,  and  Trist.      .     .  Swabey  and  Tristram's  Probate  and  Divorce  Cases. 

Swanst Swanston's  Reports,  Chancery.  (Eng.) 

Swin Swinton's  Cases  in  the  Conrt  of  Justiciarv. 

m 

Sym Syme's  Cases  in  the  Conrt  of  Justiciary. 

Tait  Ev Tait's  Law  of  Evidence,  8d  ed.,  1884. 

Taunt Taunton's  Reports,  Common  Pleas.  (Eng.) 

Taylor Taylor  on  Evidence,  1848.  (Eng.) 

Temp,  and  Mew.      .    .  Temple  and  Mew's  Criminal  Cases.  (Eng.) 

Thomson  on  Bills     .     .  2d  ed.,  1836. 

Toml.  L.  Die.      .     .    .  Tomlin's  Law  Dictionarv. 

Turn,  and  Russ.       .    .  Turner  and  RusseU's  Reports,  Chancery.  (Eng.) 

Tyrw Tyrwhitt's  Reports,  Chancery.  (Eng.) 

Tyrw.  and  Gr.     .     .    .  Tyrwhitt  and  Granger's  Reports,  Exchequer.  (Eng.) 

Vaugh Vaughan's  Reports,  Common  Pleas.  (Eng.) 

Ventr Ventris'  Reports,  King's  Bench  and  Common  Pleas.  (Eng.) 

Vem Vernon's  Reports,  Chancery.  (Eng.) 

Ves Vesey  junior's  Reports,  Chancery.  (Eng.) 

Ves.  sen Vesey  senior's  Reports,  Chancery.  (Eng.) 

Ves.  and  Bea.      .     .     .  Vesey  and  Beame's  Reports,  Chancery.  (Eng.) 

"W.  and  S "Wilson  and  Shaw's  Cases  in  the  House  of  Lords. 

Wallace Wallace's  Principles  of  the  Law  of  Scotland. 

"Wigram Wigram  on  "Wills,  8d  ed.  (Eng.) 

"Willes Willes'  Reports,  Common  Pleas,  &c.  (Eng.) 

Wills,  Cira  Ev.  .     .    .  Wills  on  Circumstantial  Evidence,  1888.  (Eng.) 

Wils Wilson's  Reports,  King's  Bench  and  Common  Pleas.  (Eng.) 

Wils.  Exch Wilson's  Exchequer  Reports.  (Eng.) 

P.  Williams    ....  Pere  William's  Reports,  mostly  in  Chancery.  (Eng.) 

Yonnge Younge's  Exchequer  Reports.  (Eng.) 

You.  and  Coll.  Ch.  R.  .  Younge  and  CoUyer's  Reports,  Vice-Chancellor's  Court.  (Eng.) 

You.  and  Coll.  Ex.R.  Younge  and  CoUyer's  Exchequer  Reports.  (Eng.) 

You.  and  Jer.      .     .     .  Younge  and  Jervis'  Exchequer  Reports.  (Eng.) 


INDEX  OF  CASES, 


XXV 


INDEX  OF  CASES. 


Abbot  V.  Abbot,  685. 

*  Y.  Massie,  149. 
Abercrombie,  441. 
Abeicrombie  y.  Achison,  402. 

m  V.  Innes,  458. 

n  V.  Story,  244. 

Aberdeen  Banking  Co.  y.  Maberly,  1158, 
1154. 

*  College  ▼.  Lady  Hay,  142. 

•  Earl,  709. 

9  Earl  y.  Duncan,  710. 

tt         V.  Forbes,  776. 

*  Magistrates  of,  1181. 

If         Magistrates  of  y.  More,  89,  974, 
975,  1117, 1122. 

#  Railway  Co.  y.  Blaikie,  141, 498, 

687,  649. 

»         Town  &  C.  Bank  y.  Clark,  4. 
Abergeldy,  Lady  y.  her  Son,  894. 
Abemethy  y.  Forbes,  278, 421,  424,  681. 

f  y.  Ogilyy,  721,  726. 

Aboyne,  Earl  of  y.  Town  of  Edin.,  28. 

•  Lady  y.  her  Tenants,  951. 

w        y.  Magistrates  of  Edin.,  170. 
Abraham  y.  Dubois,  601. 
Accero  y.  Petroni,  1151. 
Adair  y.  Adair,  569. 
Adam  y.  Anderson,  889. 

#  y.  Boyd,  260. 

»   y.  Dmmmond,  584. 

•  y.  M'Lachlan,  871,  914,  916,  918, 

929,  948,  744. 

#  y.  Sutherland,  1198. 
9   y.  Wylie,  628. 

Adams,  1106. 

•  y.  Floyd,  1169. 

w      y.  M*Intosh,  988. 

»      y.  Peterd,  874. 

»      y.  Reid,  1058. 

H      y.  Scott,  984. 
Adamaon,  756,  812. 

If        y.  Adamson,  882. 

»         y.  Porteous,  787. 
Adie  y.  Gowans,  66. 
Adyocate-Genend  y.  Smith,  144,  649. 


Adyocate-General  y.  Sinclair,   115,   761, 

762,  1115. 
Adyocate,  Lord  y.  Urquhart,  708. 
Aglionby  y.  Watson,  129. 
Agnew  y.  Agnew,  894,  679. 
'      y.  AfRae,  810,  956. 
Aikman,  186,  178. 

*        y.  Aikman,  5,  678. 
1        y.  Cockbum,  1182. 
n       y.  D.  Hamilton,  1126. 
Aimers,  1188. 

Ainslie  y.  Chisholm,  478,  485,  878. 
Airley,  Earl  y.  Sharp,  954,  967. 
Airth,  L.  y.  Blackwood,  757. 
Aitchison's  Assignee  y.  Dmmmond,  989, 

940. 
Aitchison  y.  Herring,  886. 

»  y.  M'Donald,  258,  928. 

n         y.  Patrick,  96,   552,   688,  780, 

1085,  1182. 
n         y.  Robertson,  101,  878. 
«  Sinclair,  1029. 

Aitken  y.  Charles,  4. 

n     V.  Finlay,  947, 949,  964,  966. 
y.  Goodlets,  228. 
y.  Hewat,  802. 
y.  Mitchell,  286. 
V.  Neill,  908. 
y.  Reid,  27,  77. 
y.  Weir,  1028. 
Aitkenhead  y.  Aitkenhead,  669. 

1  y.  Black,  807. 

Alton  y.  M'Culloch,  18,  26, 1160, 1166. 
Alcock  y.  Delay,  96,  618. 

n     y.  Eason,  298,  294,  296,  296,  829, 
887,  889,  841,  844,  868,  824, 
829,  880,  967, 1126. 
Alderson  y.  Clay,  99. 
Alexander,  44,  79,  429,  878. 
If  y.  Alexander,  486. 

'  y.  Badenoch,  864,  868. 

y.  Qillan,  122. 124, 172,  177. 
y.  M'Court,  866. 
y.  Montgomery,  898,  499,  600. 
y.  Oswald,  787,  757. 
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Alexander  v.  Scott,  711. 
AUson,  789,  810,  1110. 

•  V.  Alison,  874.  879,  727. 
Alison's  Cessio,  862. 

Alison  V.  Seton,  258. 

»     V.  Watson,  1001. 
Alenonv.  Furnival,  106,  109,  118. 
Allan,  80. 

»    V.  Allan,  580. 

•  V.  Baird,  67,  62. 

»    V.  Beveridge  or  Mnnnoch,  271,  278. 

0    V.  Blair,  480,  481,  568. 

'    V.  Edinburgh  Parochial  Board,  124. 

.    V.  Gain,  709. 

-r    V.  Ker,  760. 

»    V.  M'Kean,  658. 

ff   \,  Millar,  720,  725,  726. 

•  7.  Murray,  6. 

»    V.  Ormiston,  809.  818,  819,  870. 

/»    V.  Thomson,  176,  846. 

9    V.  Young.  648,  961. 
AUardyce  v.  Forbes,  447,  469. 

»  V.  Robertson,  65,  66. 

Allen  v.  Denstone,  878. 

0    V.  Pink,  188. 
Alva,  Earl  v.   Stirlingshire  Freeholders, 

740. 
Alves  V.  Bunbury,  751. 

•  V.  Hogson,  602. 
Anderson,  736,  810. 

9  and  Others,  865. 

»  V.  Creditors,  891. 

n         V.  Anderson,  470,  472,  705, 866. 

»  V.  Blair,  1126. 

tr         V.  Boyd,  112,  778. 

V  V.  Buchanan,  244,  245. 
f  V.  Buck,  875. 

»  V.  Clauston,  871. 

»  Y.  Cook,  448,  444. 

»  V.  Drysdale,  780. 

//  V.  Dolard  (Elgin's  Trs.),  1087. 

f         V.  Forth  Marino  Co.,  120. 

'/  V.  Gill,  16,  470,  589,  557,  558, 

564,  785,  1060. 
n  V.  Guild,  491. 

V.  Halley,  841,  874,  967. 

•  V.  Jeifrey,  664,  854,  865,  870, 

1011. 
'         T.  Johnston,  558. 

•  V.  Lorimer,  264. 

//  V.  Lows,  779,  780. 

V  V.  Maconochie,  776. 

•  T.  Marshall,  865,  1092,  1095. 
V.  Monteith,  977. 

»  V.Murray,  1118,  1120. 

»  V.  Pott,  126,  824. 

ff  V.  Pyper,  12. 

.  V.  Rintoul,  882,  883. 

»  V.  Bank  of  Scotland,  624,  627, 

561,  552. 
»  V.  Smith,  121. 

•  V.  Sprout,  1028. 

.  ▼.  Tarbet,  886,  468. 

»  T.  Tliomson.  706. 


Anderson  v.  Watson,  648, 649. 

»  V.  Wishart,  808,  1156. 

»  and  Child  v.  Wood,  888. 

Andrew  and  Others,  865. 

'        V.  Andrew,  112. 
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A  TEEATISE 


ON 


THE  LAW  OF  EVIDENCE 


IN   SCOTLAND. 


Eyekt  cause  which  comes  before  a  court  of  justice  embraces  two 
questions,  namely,  first,  what  are  its  facts ;  and,  second,  what  is  the 
law  applicable  to  those  facts.  The  first  of  these  questions  is  deter- 
mined by  evidence,  which  is  of  various  kinds,  according  to  the  na- 
ture of  the  facts  to  be  ascertained  and  the  means  available  for  in- 
vestigating them.  In  all  systems  of  jurisprudence  there  are  rules 
for  determining  the  admissibility  and  value  of  the  different  kinds 
of  evidence,  and  the  modes  in  which  they  may  be  adduced ;  the 
main  object  of  such  rules  being,  to  exclude  valueless  and  deceptive 
proofs,  to  secure  regularity  in  the  investigations,  and  to  confine 
within  reasonable  limits  the  duration  and  expense  of  judicial  pro- 
ceedings. 

Most  coimtries  also  recognise  forms  for  the  effectual  constitu- 
tion, transmission,  and  extinction  of  certain  rights  and  obligations ; 
while  some  transactions  are  not  completed  until  they  have  been  en- 
tered in  an  appropriate  register,  in  order  that  their  existence  may 
be  known  to  all  persons  interested  in  them. 


Ixxii  INTRODUCTORY. 

The  Law  of  Evidence  comprehends  the  rules  as  to  judicial  in- 
vestigation into  matters  of  fact,  and  the  general  principles  regard- 
ing formal  writings  and  registers ;  the  technical  details  of  which 
fall  vnthin  the  province  of  the  Conveyancer. 

In  the  following  pages  the  Law  of  Evidence  in  Scotland  will  bo 
considered  in  two  parts ;  the  first  of  which  will  embrace  the  gene- 
ral rules  applicable  to  all  kinds  of  evidence ;  and  the  second  will 
deal  with  the  more  detailed  rules  regarding  the  difi*erent  items  of 
which  the  proof  in  a  cause  may  be  composed,  or — as  they  are  usu- 
ally termed — the  difi<erent  instruments  of  evidence. 


PAET   FIRST. 

GENERAL  RULES  APPLICABLE  TO  ALL  KINDS 

OF  EVIDENCE. 


PAET    FIRST. 

GENERAL  RULES  APPLICABLE  TO  ALL  KINDS  OF 

EVIDENCE. 


TITLE  L 


OF  THE  BURDEN  OF  PEOOF. 


§  1.  In  every  case  of  disputed  fact  the  first  question  to  be 
determined  is, — ^upon  whom  does  the  burden  of  proof  lie  ?  On  this 
dexKjnds  the  e£fect  of  either  party  failing  to  prove  his  averments,  as 
well  as  the  point,  sometimes  an  important  one,  which  party  is  to 
open  (a). 

§  2.  The  fundamental  principle  regarding  the  burden  of  proof 
is,  that  it  rests  with  the  party  who  would  fail^if  no  evidence  were 
adduced  on  either  side  (6).  Accordingly,  it  always  lies  on  the  pur- 
suer in  the  first  instance ;  because  he  is  in  petitorio,  and  no  one  by 
merely  raising  an  action  can  require  his  antagonist  to  disprove  his 
allegations ;  and  because  in  pari  casu  melior  est  conditio  possi- 
dentis (c). 


(a)  In  civil  jury  trials  in  England,  the  question  of  the  onus  often  ariaee  at  the  trial 
in  a  dlBCUBsion  npon  this  latter  point ;  Taylor,  270 ;  but  in  Scotland,  the  Court  at  an 
earlier  stage  of  the  case,  flx  which  party  is  to  stand  pursuer  of  the  issue ;  Macf.  Pr.,  99, 
100.  In  criminal  prosecutions  in  both  countries,  questions  of  the  ontu  probandi  are 
erolyed  during  the  trial,  as  it  al^ys  falls  on  the  prosecutor  to  begin,  while  there  is 
■ometimes  a  difficulty  in  determining  how  far  he  must  go  in  his  proof  before  being  en- 
tiUed  to  a  yerdict.  (6)  1  Starkie  £t.,  418— Taylor,  261.  (e)  MitcheU 

p.  Bankine,  1882, 10  8.,  716. 


2  BURDEN  OF  PROOF.  §  3- 

§  3.  Where  there  are  mutual  conjoined  actions  the  question 
which  party  must  take  the  onus,  depends  upon  the  presumptions 
arising  in  the  circumstances.  If  a  defender  has  been  obliged  to 
raise  an  incidental  process, — ^as  of  declarator,  reduction,  or  proving 
of  the  tenor,  he  must  prove  the  facts  thereby  put  in  issue  ;  because 
the  very  ground  on  which  he  has  to  raise  such  an  action  is,  that 
the  burden  of  proof  lies  upon  him  (d).  When,  however,  the  second 
action  is  not  necessary  for  the  plea  of  the  defender  in  the  first,  his 
raising  it  will  not  transfer  the  burden.  Thus,  where  an  heir  raised 
a  reduction  of  his  ancestor's  settlement  upon  the  head  of  deathbed, 
and  the  trustees  under  it  brought  a  declarator  of  liege  poustie,  and  the 
actions  were  conjoined,  the  heir  was  made  pursuer  of  the  issue  (e). 
In  conjoined  actions  of  implement  and  reduction  of  a  decree-arbi- 
tral, the  pursuer  of  the  reduction  (Tvhich  came  first  into  Court),  was 
allowed  to  stand  pursuer  of  the  issue  (/).^  In  competing  claims 
for  a  succession,  so  long  as  neither  party  has  been  served  heir,  the 
burden  of  proof  ought  not  to  be  laid  on  one  rather  than  on  the  other, 
as  both  are  in  petitorto,  and  are  generally  on  an  equal  footing  as  to 
legal  presimiption.  Accordingly,  the  recent  Act  regarding  services 
directs  the  Sheriff  in  cases  of  competing  petitions  of  service  to  con- 
join the  petitions,  and  take  evidence,  "  allowing  to  each  of  the  par- 
ties, not  only  a  proof  in  chief  with  reference  to  his  own  claim,  but  a 
conjunct  probation  with  reference  to  the  claim  of  the  other  parties  " 
(g).  When  the  conjoined  petitions  are  advocated,  and  a  trial  by 
jury  directed  (A),  there  will  be  a  diflBculty  as  to  which  party  is  to 
stand  pursuer  of  the  issue.  In  one  case  of  this  kind  where  a  party 
claiming  to  be  heir  was  opposed  by  three  competitors,  claiming  to 
be  connected  with  the  deceased  in  a  more  remote  degree,  and  all 
denying  his  relationship,  the  Court,  in  an  advocation  of  the  con- 
joined petitions  of  service,  appointed  him  to  stand  pursuer  of  the 


{d)  ThuB  when  the  defender  in  a  possessory  action  to  have  an  erection  removed 
brings  a  declarator  of  his  right  to  put  it  up,  he  stands  pursuer  of  the  issue ;  Brand  v. 
Gharteris,  1842,  4  D.,  846.  {e)  Macdougalls  v.  Gordon,  1881.  9  S.,  892.    The 

deed  being  valid  ez  faeie^  was  good  till  reduced.    The  question  here  was,  which  party 
wot  entitled  to  stand  pursuer.  (/)  M'Phersons  v.  Ross,  1881,  9  S.,  797.^  {g)  10 

and  11  Vict.,  c.  47.  §  11.  (h)  Ibid.,  g  17. 


1  Here,  as  in  the  case  of  Macdougalls,  the  question  was,  who  was  entitled  to  stand 
pursuer,  and  to  to  have  the  right  of  reply,  to  which  the  pursuer  of  an  issue,  at  the  date  of 
these  decisions,  was  entitled.  But  as,  according  to  present  practice,  the  defender  ha^ 
the  right  to  speak  last,  the  question  who  is  entitled  to  stand  pursuer  does  not  now  occur ; 
18  and  14  Vict.,  c.  86,  J  44. 


i 


§  3.  BURDEN  OF  PROOF.  3 

issue  in  the  first  trial,  as  against  all  the  other  competitors.  The 
verdict  was  against  him ;  and  the  case  is  now  in  Court  with  regard 
to  farther  procedure  (i).*  In  competitions  of  heirs,  however,  when 
one  claimant  has  been  served,  and  another  raises  a  reduction 
of  his  service,  the  question  arises  upon  the  title  of  the  latter  to  re- 
duce ;  the  retour  or  decree  of  service  presumes  propinquity,  and  the 
new  claimant  must  stand  pursuer  of  the  issue,  whether  he  is  near- 
est heir  to  the  deceased  {k).  But  it  would  seem  that  this  is  not 
the  rule  in  reductions  at  the  instance  of  the  Crown  as  uUimus 
haeres  {I).  In  one  case  where  each  of  two  claimants  served  himself 
heir,  and  brought  a  reduction  of  the  other's  service,  each  had  to 
stand  pursuer  of  an  issue  of  his  own  propinquity  (m).  But  there 
were  specialities  in  this  case.  In  such  competitions  the  onus  fre- 
quently shifts  in  the  course  of  the  trial,  as  it  is  the  form  of  the 
action,  and  not  presumptions  from  the  facts  of  the  case,  which  fixes 
the  burden  in  the  first  instance  (n).' 

Where  the  question  of  a  right  of  public  road  was  raised  by  the 
proprietors  of  the  ground  bringing  an  action  of  declarator  that 
there  was  no  public  road  in  the  direction,  the  Court  required  the 

(t)  Morris  V.  Morgan,  18th  Nov.  1853.  The  case  has  been  appealed.^  (k)  Wil- 
lox  V,  Farrell,  1846,  8  D.,  1226— M'Lean  v.  M'Lean,  1849,  11  D.,  880— Douglas  v. 
Hamilton,  1769,  2  Pat.,  143.  (Q  M'Lean  v.  Off.  of  State,  1846,  5  BeU's  App. 

Ca.,  60.  (m)  Watson  ».  Watson,  1834,  7  W  and  S.,  586 ;  and  1886, 14  S..  784. 

(fi)  See  beiow,  i  12. 


2  The  competition  in  this  case  occurred  in  a  multiplepoinding  brought  by  the  judi- 
cial factor  on  the  estates  in  question,  and  not,  as  stated  in  the  text,  in  an  advocation  of 
conjoined  petitions.  The  verdict,  which  the  Court  applied  on  the  motion  of  the  defen- 
ders, was  that  the  case  of  the  pursuers  was  not  proven.  In  the  appeal  (besides  the  argu 
ment  on  the  terms  and  form  of  the  verdict)  it  was  contended  (1)  that  the  judicial  fac- 
tor, as  representing  the  estate,  was  the  proper  contradictor  of  the  issue,  and  that  as  he 
had  not  been  made  a  defender  of  the  issue,  there  had  been  no  proper  contradictor ;  (2) 
that  the  cases  of  all  the  claimants  should  have  been  sent  to  trial  at  once  before  the 
same  jury,  and  that  the  appellants  should  not  have  been  made  to  stand  pursuers  against 
aU  the  other  claimants.  But  the  House  of  Lords  approved  of  the  procedure  adopted 
for  the  trial,  and  held  that  those  claiming  beneficial  interest  on  the  estate  were  the  pro- 
per defenders  of  the  issue,  and  that  no  greater  obligation  had  been  imposed  on  the 
appellants  than  every  one  in  similar  circumstances  had  necessarily  to  undertake.  The 
House,  however,  thought  that  the  verdict  was  uncertaiu,  and  thoy  remitted  the  cause ; 
Morgan  v.  Morris,  1855,  2  Macqueen,  842. 

3  Where  the  defender,  in  a  reduction  of  his  confirmation  as  executor-dative  qua  near- 
est of  kin,  denied  the  pursuer's  legitimacy,  and  the  pursuer  did  not  aver  that  his  father 
and  mother  had  been  regularly  married,  but  stated  that  they  were  habit  and  repute 
married  persons,  the  Court  refused  the  pursuer  an  issue,  but,  with  consent  of  the  defen- 
der, allowed  him  a  proof  of  his  legitimacy,  reserving  the  question  whether  he  was  a  com- 
petent witness ;  Swinton  9,  Swinton,  1862,  24  D.,  888. 

a2 
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defender  in  the  action  to  stand  pursuer  of  the  issue,  on  the  ground 
that  he  was  the  real  claimant,  and  that  the  proprietors  were  really 
on  the  defensive  (o).  It  was  observed  on  the  bench  that  there  is 
no  general  rule  as  to  the  burden  of  proof  in  such  cases,  but  that  the 
decision  then  pronounced  would  rule  the  greater  proportion  of  them 
in  future. 

§  4.  It  is  only  when  the  defences  contain  a  simple  denial  of 
the  pursuer's  averments,  that  the  onus  falls  as  a  matter  of  course 
upon  him.  In  the  more  common  case  of  the  defence  being  laid 
upon  explanations  or  counter  averments,  which  in  their  nature 
admit  of  proof,  the  question  which  party  must  take  the  lead  is 
determined  by  more  discriminating  rules  (jp). 

The  leading  rule  is  one  "which  natural  reason  and  common 
sense  dictate/'  namely,  that  the  party  alleging  the  affirmative  must 
prove  it  (g).  And  the  operation  of  this  rule  is  not  determined  by 
the  mere  form,  but  by  the  substance  and  effect  of  the  averment, 
which  can  generally  be  stated  either  affirmatively  or  negatively  by 
a  slight  change  of  expression  (r). 

This  leading  rule,  however,  is  subject  to  several  exceptions. 

§  6.  Where  the  legal  presumption  is  in  favour  of  one  party's 
plea,  the  party  maintaining  the  opposite  must  prove  it,  although 
involving  a  negative  («).  Thus  one  who  alleges  that  a  person  is  not 
sane  must  prove  it,  the  presumption  being  in  favour  of  sanity  (<).* 
Thus  also,  as  there  is  a  strong  presimiption  against  documents  vi- 
tiated in  essential  parts,  it  falls  on  those  claiming  under  such  deeds 


(o)  Barings  v.  McQueen,  1868, 15  D.,  455.  In  some  previous  cases  where  the  point 
was  not  raisedp  the  proprietor  stood  pnrsner  of  the  issne;  Forbes  v.  Morrison,  1851, 18 
D.,  1404.  (^)  For  example,  where  a  landlord  brought  an  ejectment  against  a 

party  claiming  to  sit  by  sublease  from  the  landlord's  tenant,  and  the  landlord  denied 
that  the  principal  tenant's  lease  gave  power  to  subset,  it  was  held  that  the  existence  of 
the  power  must  be  proved  by  the  tenant ;  and,  the  lease  having  been  lost,  the  subtenant 
was  ejected;  E.  Glasgow  v.  Hamilton,  1851, 18  D.,  1290.  (q)  1  Starkie,  418— 

(The  quotation  in  the  text  is  from  this  work)— 1  Phil.,  498— Taylor,  261—1  Greenleaf, 
98— Downes  v.  Gassels,  1829,  2  Be.  and  And.,  184— Aitken  v.  Gharies  &  Co.,  1880,  8 
S.,  446,  per  Lord  Justice-Clerk  Boyle— Bishop  v,  Mersey  and  Clyde  Nav.  Co.,  1880,  2 
De.  and  And.,  295— Rathbone  i;.  Glenny,  1888, 11  8.,  574— Brand  v.  Charteris,  1842,  4 
D.,  845— Ramsay  v.  M'Lellan,  1845,  8  D.,  142— Johnston  v.  Macdonald,  1884, 12  8., 
66a— Waddell's  Trus.  v.  Scot,  1888,  11  S.,  655.  (r)  Soward  v.  Leggett,  1886. 

7  C.  and  P.,  618 ;  per  Lord  Abinger,  1  8tarkie  Ev.,  418.  (t)  1  Starkie  Ev.,  422 

—1  Phil.,  495— Taylor,  268.  (0  Towart  v,  Sellars,  1815,  5  Dow,  281— Bell's 

Prin.,  2108.4 


«  Sutton  0.  Sadler,  1857 :  8  Scott's  N.  R.,  87. 
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to  prove  that  the  alterations  were  made  innocently  («).  The  legal 
presamption  in  favonr  of  life  requires  the  party  averring  death  to 
prove  it,  or  circumstances  sufficient  to  overcome  the  presump- 
tion («?).*  In  an  action  for  infringement  of  a  patent,  the  exist- 
ence of  the  patent  is  prima  fade  evidence  of  its  originality,  so  as 
to  throw  the  onus  of  proving  the  opposite  on  the  defender  (as).*  A 
party  granting  an  acknowledgment  in  such  terms  as,  "  Received 
from  A  B  the  sum  of  £12,"  and  alleging  that  it  was  not  granted 
with  the  view  of  creating  an  obligation  to  repay,  but  for  some  other 
purpose,  cgr.,  as  a  receipt  for  money  paid  him  on  behalf  of  a  joint 
adventure,  must  prove  his  averment  (t/)J  But  where  the  acknow- 
ledgment is  in  a  bill  on  which  prescription  has  run,  the  burden  of 
proof  is  reversed  (a).  Where  bills  were  challenged  as  having  been 
obtained  from  a  party  without  value  and  on  false  representations, 
and  where  the  holders  alleged  that  they  received  them  from  him 
as  donations,  the  Court  required  the  challenger  to  stand  pursuer  of 
the  issue,  although  he  pleaded  that  the  presiunption  against  donar- 
tions  threw  the  onuaprobandi  on  the  holders  of  the  bills  (a). 

§  6.    Where  a  presumption  in  favour  of  an  averment  arises 
from  the  course  of  trade  or  business,  the  opposite  must  be  proved. 


(«)  Whitehead  v,  Armstrong,  1886, 14  S.,  644— Armfitrong  v,  Wilson,  1842,  4  D., 
1847— MiUer  v,  Robertson,  1835,  18  S.,  818— M'Lean  o.  Morrison,  1884,  12  8.,  618. 

(w)  Tait,  478,  and  cases  there  citeil— Wilson  v.  Hodges,  1802,  2  East.,  812. 

(z)  Russell  o.  Crichton,  1888, 16  S.,  1155.  (y)  Martin  v.  Crawford,  1850, 12  D., 

960— Allan  «.  Murray,  1887, 15  S.,  1130.7  (z)  See  the  chapter  on  Sexennial 

Prescription.  (a)  Wilkie  v,  Chalmers,  1854, 16  D.,  961. 


s  There  being  a  presnmption  that  a  man's  domicile  of  origin  continues  his  domicile, 
the  ortiM  lies  on  the  party  who  alleges  a  different  domicile ;  Aikman  v.  Aikman,  1861, 
3  Macqueen,  854 ;  per  Lord  Wensleydale,  877. 

*  A  certificate  of  registry  was  held  such  prima  facie  evidence  of  title  to  a  ship,  that 
those  holding  it  obtained  unconditional  recal  of  arrestments  used  by  creditors  of  the 
former  owners,  though  the  arresters  averred  that  the  transference  was  fraudulent  and 
coUnsiye ;  Duffiis  k  Lawson  v.  Mackay,  1857, 19  D.,  480. 

7  Fraser  v.  Bruce,  1857,  20  D.,  115.  In  Thomson  v,  Geekie,  1861,  28  D.,  693, 
Geekie  raised  an  action  for  £80,  founding  on  a  document  in  the  following  terms : — 
*' Received  from  G  the  sum  of  £80  sterling,  m  per  agreement"  The  document  was 
holograph  of  and  signed  by  the  defender.  The  majority  of  the  Court  held  that  the 
words  "  as  per  agreement  '*  did  not  affect  the  cnue  probandi,  and  that  it  was  to  be  pre- 
sumed that  the  money  had  been  advanced  in  loan,  and  not  as  a  consideration  for  certain 
services,  as  alleged  by  the  defender.  But  the  Lord  Justice-Clerk  Inglis  (differing  from 
the  rest  of  the  Court)  thought  the  document  disclosed  an  apparent  ambiguity,  that  the 
party  founding  on  it  ought  to  show  that  the  agreement  referred  to  was  consistent  witlv 
his  daim ;  and,  therefore,  that  the  onus  was  in  the  first  instance  on  the  pursuer. 
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although  a  negative  (6).  Thus  in  actions  npon  contracts  inferring 
warrandice,  e.g.,  a  contract  for  the  sale  of  a  horse,  it  does  not  lie 
with  the  pursuer  to  prove  a  special  warrandice,  but  with  the  de- 
fender to  prove  that  there  was  none  (c).*  And  under  an  issue  of 
partnership  it  is  presumed,  until  the  contrary  is  proved,  that  the 
contract  was  to  carry  on  business  as  open  and  avowed  partners  (ci).' 
Thus  also,  where  there  had  been  a  regular  course  of  business  be- 
tween the  pursuer  and  defender,  under  which  the  latter  received 
money  from  the  former  and  accounted  for  it  statedly,  the  burden 
of  proving  that  he  did  not  account  in  any  individual  instances  falls 
on  the  pursuer  (e).^®  On  the  same  principle,  where  there  is  proof 
of  the  regular  practice  of  a  house  of  business  to  dispatch  its  letters 
in  a  particular  manner  to  the  post-oflBce,  it  is  not  necessary  to  prove 
that  the  individual  letter  in  question  was  so  despatched  (/);  and 
proof  that  a  letter  was  put  into  the  post-oflSce  seems  to  lay  the  onus 
of  proving  non-delivery  on  the  party  averring  that  fact  (g).^ 

{b)  Stewart  v,  Gordon,  1881,  9  S.,  466.  (c)  M'Bey  v.  Reid,  1842,  4  D.,  849. 

(cQ  Fraser  v  Hair,  1848, 10  D.,  1402.  («)  Tait,  466,  and  cases  ib.  dt— Eyans 

V.  Birch,  1811,  3  Camp.,  10— See  Gye  and  Co.  v,  Hallam,  1834, 12  S.,  811. 

(/)  Sandeman  v.  Thomson,  1831,  10  S.,  4~Robert8on  v,  Gamach,  1835, 14  S.,  139 
—Stock  V.  Aitken,  1846,  9  D.,  76— Galbreath  r.  Warden,  1820,  Hume  D.,  79. 

(^)  Stewart  v,  Wright,  1821, 1  S.,  213,  and  cases  in  preceding  note.^^ 


^  Section  6  of  the  Mercantile  Amendment  Act  provides, — **  Where  goods  shaU,  after 
the  passing  of  this  Act.  be  sold,  the  seUer,  if  at  the  time  of  the  sale  he  was  without 
knowledge  that  the  same  were  defective,  or  of  bad  quality,  shall  not  be  held  to  have 
warranted  their  quality  or  sufficiency,  but  the  goods,  with  aU  faults,  shall  be  at  the  risk 
of  the  purchaser,  unless  the  seller  shall  have  given  an  express  warranty  of  the  quality 
or  sufficiency  of  such  goods,  or  unless  the  goods  have  been  expressly  sold  for  a  specified 
and  particular  purpose,  in  which  case  the  seller  shall  be  considered,  without  such  war- 
ranty, to  warrant  that  the  same  are  fit  for  such  purpose." — 19  and  20  Vict.,  c.  60.  The 
term  "  goods  "  in  the  Mercantile  Amendment  Act,  comprehends  horses  (Young  v.  Gif-. 
fen,  1858,  21  D.,  87-— Sim  v.  Grant,  1862,  24  D.,  1038);  and,  therefore,  the  purchaser  of 
a  horse  suing  for  recovery  of  the  price,  on  the  ground  that  the  horse  was  unsound,  was 
required  to  put  in  issue  whether  the  defender  gave  an  express  warranty  that  the  horse 
was  sound ;  Young  v,  Giffen,  tU  mj/ra. 

'  A  pursuer,  who  wished  to  prove  a  partnership,  and  that  each  partner  had  equal 
shares,  was  obliged  to  take  an  issue  whether  the  parties  carried  on  business  as  copart- 
ners with  equal  shares,  although  he  argued  that  there  was  a  presumption  for  equality  ; 
Aberdeen  Town  and  County  Bank  v.  Clark,  1859,  22  D.,  44. 

10  When  accounts  have  been  balanced,  and  docqueted  as  correct,  for  a  series  of  years, 
the  onus  of  proving  error  lies  on  the  party  disputing  them ;  Maclaren  or  Law  v.  Wil- 
son, 1862,  24  D.,  577— Laing  v.  Laing,  1862,  24  D.,  1362. 

11  Mackenzie  v.  Dott,  1861,  23  D.,  1810.  The  service  of  various  statutory  notices 
is  sufficiently  proved  by  proof  that  they  wore  put  in  the  post-office  duly  addressed  in 
such  time  as  to  admit  of  delivery  in  the  ordinary  course  within  the  period  prescribed  by 
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§  7.  In  general,  also,  the  negative  must  be  proved  when  it  in- 
volves a  criminal  omission,  and  there  is  consequently  the  presump- 
tion of  innocence  against  it  (A).  Accordingly,  in  an  action  in  Eng- 
land for  putting  combustibles  on  board  the  plaintiff's  ship  without 
notice  of  their  nature,  in  consequence  of  which  the  ship  was  burnt, 
the  plaintiff  had  to  prove  the  want  of  notice  (t)  ;  and  in  a  prosecu- 
tion for  cutting  trees  without  consent  of  the  proprietor,  who  had 
given  directions  for  conducting  the  prosecution,  but  had  died  before 
the  trial,  his  non-consent  to  the  cutting  had  to  be  proved  (A).^  The 
same  principle  is  often  illustrated  in  prosecutions  laid  upon  neglect 
of  duty.  But  in  cases  of  concealment  of  pregnancy,  the  prosecutor 
has  only  to  prove  the  pregnancy,  and  the  negative  fact  of  the  panel 
not  having  revealed  her  condition  to  any  one  will  rest  on  the  aver- 
ment to  that  effect  in  the  libel  until  it  be  disproved  (I),  This  arises 
from  the  impossibility  of  the  prosecutor  proving  concealment  from 
every  person,  and  the  facility  with  which  the  panel  can  show  that 
she  revealed  her  state  to  some  person,  if  that  be  the  fact.  It  comes 
under  the  rule  as  to  a  fact  falling  peculiarly  within  the  party's  own 
knowledge  (m). 

The  negative  must  also  be  proved  where  it  is  an  averment  of 
fraud  (n),  or  of  omission  or  irregularity,  which,  although  not  crimi- 
nal, is  culpable  (o).  On  this  ground,  in  an  action  on  a  policy  of 
sea  insurance,  the  defence  that  the  vessel  was  not  fully  equipped, 
although  a  negative,  must  be  proved  (p)  ;  and  the  same  holds  as  to 
an  averment  of  concealing  material  facts  in  a  contract  of  insur- 
ance (q).  On  the  same  principle,  where  an  extract  decree  ex  facie 
regular,  but  which  did  not  bear  the  date  of  extracting  (that  not 
being  necessary),  was  charged  on,  and  the  charge  was  suspended  on 
the  ground  that  there  was  no  proof  of  the  six  days  having  elapsed 

(A)  1  Starkie  Ev.,  421—1  Greenleaf,  106.  (•)  WiUiams  v.  E.  lud.  Co.,  1802, 

8  East,  192.  (*)  R.  v.  Hazy,  1826,  2  C.  and  P.,  468  J2— see  also  R.  v,  Rogers, 

1811,  2  Camp.,  664.  (t)  1  Hume,  294^1  Al.,  166.  (m)  Infra,  H  9  .and  10. 

(»)  CampheU  r.  Aberdeen  Ins.  Co.,  1841,  8  D.,  1010.  (o)  1  Phil.,  498— Taylor, 

268—1  Greenleaf,  106.  (p)  Harvie  «.  Smith,  1818,  1  Mur.,  302.  {q)  El- 

kin  V.  Jansen,  1846, 18  M.  and  W.,  666 — Campbell  v.  Aberdeen  Ins.  Co.,  1841,  3  D., 
1010 — See  another  illustration  of  the  principle  noticed  in  the  text  in  Condie  v.  M'Donald, 
1884, 18  S.,  61. 


the  particular  Act — see  19  and  20  Vict.,  c.  68,  i  9  (Registration  of  Voters)  ;  19  and  20 
Vict.,  c  103,  {  60  (Nuisance  Removal) ;  20  and  21  Vict.,  c.  73,  §  10  (Smoke  Nuisances 
Amendment) ;  26  and  26  Vict.,  c.  89,  }§  62,  63  (Companies  Act,  1862). 

13  The  prosecution  was  for  the  statutory  offence  of  cutting  trees  "  without  the  con> 
•ent  of  the  owner ;"  6  Geo.  III,.c.  36. 
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before  the  extract  was  made,  it  was  held  that  the  suspender,  must 
prove  that  the  extract  was  issued  prematurely  (r).  So  a  party 
alleging  that  an  arbiter  decided  without  hearing  parties,  stands  pur- 
suer of  the  issue  (a), 

§  8.  A  party  who  maintains  against  another  a  forfeiture  on  the 
ground  of  non-implement  of  a  condition  of  the  possession,  must  prove 
the  non-implement ;  because  the  other  party  may  maintain  his  pos-* 
session  till  ground  be  shewn  for  disturbing  it.  On  this  principle 
it  was  held  in  England  that  a  landlord  attempting  to  eject  his 
tenant  on  the  ground  of  failure  to  insure  against  fire,  must  prove  the 
failure,  and  that  he  will  not  be  relieved  from  doing  so  by  the  neglect 
of  the  tenant  to  produce  the  policy,  the  only  eflFect  of  its  absence 
being  to  let  in  secondary  proof  of  it  (t).  In  the  same  manner  the 
party  avening  deficiency  in  value  must  prove  it,  as  in  the  case  of 
land  assigned  in  payment  of  a  legacy  (u).  The  burden  of  proving 
the  fairness  of  a  transaction  with  an  expectant  heir  for  burdening  or 
selling  his  expectancy,  is  held  in  England  to  lie  on  the  party  deal- 
ing with  him  (w).  This,  although  apparently  an  exception  to  the 
general  rule,  is  really  an  illustration  of  it,  because  there  is  in  Eng- 
land a  presumption  against  such  contracts  being  fair.  Accordingly 
in  Scotland,  where  there  is  no  such  presumption,  the  heir  challeng- 
ing the  transaction  has  to  prove  that  it  was  unfair  or  fraudulent  (x). 

§  9.  Another  exception  to  the  general  rule  is,  that  a  party  must 
prove  his  averment  either  affirmative  or  negative  of  a  fact  peculiarly 
within  his  knowledge  (y).  Thus  one  who  pleads  his  nonage  at  a 
particular  date  must  prove  it  (»).  Thus  also  when  the  subject  of 
a  contract  of  hiring  was  sound  when  borrowed,  but  was  unsound 
when  returned,  the  borrower  has  to  prove  that  he  bestowed  proper 
care  upon  it  {d)P     It  is  partly  on  this  ground  that  when  goods 

(r)  Grindlay  v.  Saunders,  1880,  8  S.,  642.  («)  M'Pherson  v.  Ross,  1881, 

9  S.,  797.  (0  Taylor,  268— Doe  v.  Whitehead,   1888,  8  A.  and  E.,  671. 

(u)  1  Starkie,  420— Berty  v.  Donner,  1701, 12  Mod.  R.,  626.  {w)  Bemal  v, 

M'Dongal,  1814,  8  Dow,  161,  and  cases  cited  by  defender  in  M*Kirdy  v,  Anstmther, 
1889, 1  D.,  866.  (z)  M'Kirdy  v.  Anstmther,  1839,  supra,  (y)  1  Starkie 

Ev..  420—1  Phil.,  496— Taylor,  269—1  Greenl.,  106— Philip  v,  Gordon,  1848,  11  D., 
179,  per  Lord  Jeffrey— R.  v,  Burdett,  1820,  4  B.  and  Aid.,  140,  per  Holroyd—- Dickson 
V.  Evans,  1794, 6  T.  R.,  67,  per  Ashurst.    See  also  infra,  %lQad  finem.  {t)  Borth- 

\i'ick  f.  Garmthers,  1787,  1  Term  R.,  648.  (a)  Robertson  v.  Ogle,  28d  June  1809, 

F.C.— Binney  ».  Veaux,  1679,  M.,  10,079— Pyper  v.  Thomson,  1848,  6  D.,  498— Mar- 
quis  V.  Ritchie,  1828,  2  S.,  886. 


13  A  horse  died  in  the  hands  of  an  intending  purchaser  who  had  him  on  trial ;  and 
the  Court,  holding  that  the  intending  purchaser  had  not  proved  that  the  death  of  the 
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have  been  put  on  board  a  carrying  vessel  in  a  sound  condition,  but 
have  been  delivered  damaged,  the  shipper  must  prove  such  a  casus 
/[yrtuitus  as  will  exonerate  him  Q>)}^  And  if  the  vessel  has  been 
stranded,  it  is  not  enough  for  him  to  prove  generally  that  the  crew 
were  careful  in  landing  the  cargo,  but  the  loss  at  sea  of  the  parti- 
cular goods  must  be  made  out  (c). 

§  10.     The  exception  last  noticed  holds  even  against  the  accused 

in  criminal  cases,  notwithstanding  the  presumption  of  innocence. 

An  example  of  this  occurs  in  cases  of  concealment  of  pregnancy, 

where  it  lies  on  the  prisoner  to  prove  that  she  revealed  her  condition 

to  some  person  (rf).     So,  in  a  prosecution  for  having  game  in  one's 

possession  without  a  quaUfication,  it  was  held  in  England  that  the 

accused  must  prove  his  qualification  (e) ;  and  the  same  rule  was 

applied  in  an  action  in  England  for  the  penalties  for  practising  as  an 

apothecary  without  a  license  (/).    This  principle  will  be  applied  in 

all  prosecutions,  civil  or  criminal,  for  doing  what  no  one  is  permitted 

to  do  without  a  special  qualification  {g).     The  same  principle  has 

been  adopted  by  the  legislature  in  the  Acts  for  protecting  the  coinage 

(A),"  and  for  preventing  forgeries  of  bank  notes  (t),  and  frauds  upon 

the  revenue  by  erasing  or  altering  stamps  on  paper  or  vellum  (i)  ; 

all  which  statutes  lay  on  the  panel  the  burden  of  proving  a  lavrful 

excuse  for  his  possession  of  the  coining  utensils,  forged  notes,  or 

altered  stamps,  as  the  case  may  be.^* 

(b)  Jones  9.  Robs,  1880,  8  S.,  495.  This  also  arises  from  the  peculiar  rules  of  the 
edict  nautae  eauponet,  &c.  (e)  Rae  v.  Hay,  1882, 10  S.,  808.  (d)  1  Hume, 

294—1  Al.,  166.  («)  R.  o.  Turner,  1816,  6  Ma.  and  Sel.,  206.  (/)  Apoth. 

Go.  V.  Bentley,  1824,  Ry.  and  Mo.,  169.  (g)  1  Phil.,  496—1  Greenl.,  106— 

Taylor,  270.  (A)  2  WiU.  IV,  c.  84,  §  lO.w  (•)  46  Geo.  Ill,  c.  89,  {  6. 

(A)  8  and  4  Will.  IV,  c.  97. 


horse  was  not  caused  by  his  fault,  held  that  he  should  pay  the  owner  its  value ;  Pullars 
V.  Walker,  1868,  20  D..  1288. 

1*  It  is  provided  by  {  17  of  the  Mercantile  Amendment  Act — "  That  from  and  after 
the  passing  of  this  Act,  all  carriers  for  hire  of  goods  within  Scotland  shall  be  liable  to 
make  good  to  the  owner  of  such  goods  all  losses  arising  from  accidental  fire  while  such 
goods  were  in  the  custody  or  possession  of  such  carriers." — 19  and  20  Vict.,  c.  60. 
When  goods  are  damaged  or  lost  on  board  ship  without  "  the  actual  fault  or  privity  "  of 
the  owners,  the  owners  are  not  liable  for  "  an  aggregate  amount  exceeding  eight  pounds 
for  each  ton  of  the  ship's  tonnage,"  as  defined  in  the  Act  26  and  26  Vict.,  c.  68,  {  64 
(Merchant  Shipping  Acts  Amendment  Act,  1862). 

i»  The  Act  2  Will.  IV,  c.  84,  is  repealed  by  24  and  26  Vict.,  c.  96.  But  there  are 
various  provisions  to  the  effect  stated  in  the  text  in  the  Coinage  Offences  Act,  24  and 
26  Vict.,  c.  99.    See  U  6,  7,  8,  28,  24v  26. 

'*  So  in  proceedings  under  the  Passengers  Amendment  Act,  a  party  pleading  that  a 
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The  reason  for  the  exception  in  these  cases  is  the  extreme  diffi- 
culty, sometimes  amounting  to  impossibility,  of  proving  the  opposite 
averment ;  whereas  the  party  within  whose  knowledge  the  fact  must 
lie,  if  it  exist,  can  have  comparatively  little  difficulty  in  proving 
it(0. 

§  11.  The  English  authorities  recognise  another  exception  to 
the  rule  that  the  affirmative  inust  he  proved,  namely,  where  the 
negative  averment  is  essential  to  the  case  of  the  party  making 
it  (m).  No  Scotch  decision  has  been  found  which  expressly  settles 
this  principle;  but  it  seems  to  be  supported  by  the  rules,  that  the 
party  averriog  want  of  probable  cause  must  prove  it  («);  and  that 
an  heir  reducing  a  service  by  his  ancestor's  widow  to  her  terce, 
must  prove  that  a  living  child  was  not  born  of  the  marriage,  even 
where  the  widow  admits  that  the  marriage  was  dissolved  within 
year  and  day  (o). 

(0  See  1  Greenl.,  105.  (m)  1  Starkie  Ev.,  628— Taylor,  263-.WiUiam8  v. 

£.  India  Co.,  1802,  8  East.,  192— R.  v.  Rogers,  1811,  2  Gamp.,  664— R.  v.  Hazy,  1826, 
2  G.  and  P.,  458.  (n)  Swayne  v.  Fife  Bank,  1886,  14  S.,  726— See  also  PorceU 

V.  Macnamara,  1808, 1  Camp.,  200,  9  East,  861.  (o)  Paxton  v.  Paxton,  1840, 

2  D.,  1102. 


ship  is  exempt  from  the  proyiaions  of  the  Act,  must  prove  the  exemption ;  and  in  any 
information,  complaint,  or  process  under  the  Act,  the  defender  mnst  prove  any  exemp- 
tion, proviso,  or  condition,  of  vhich  he  desires  the  henefit ;  18  and  19  Vict.,  c.  119,  §  89. 
There  is  a  similar  provision  in  the  Tweed  Fisheries  Act,  20  and  21  Vict.,  c.  148,  {  76. 
So  (§  70  of  that  Act  and  {  10  of  the  Tweed  Fisheries  Amendment  Act,  22  and  28  Vict, 
c.  70)  any  person  having  fool  salmon  in  his  possession  must  prove  that  they  were  not 
taken  from  the  river  contrary  to  the  provisions  of  the  Act.  The  proof  that  herrings  or 
herring  fry,  sold,  disposed  of,  or  possessed,  daring  the  annual  close  time  by  any  person  in 
the  localities  adjoining  the  west  coast  of  Scotland,  were  not  taken  contrary  to  the  enact- 
ments relative  to  the  Scotch  Herring  Fishery,  lies  on  the  party  accused ;  24  and  26  Vict., 
c.  72,  i  1.  The  English  Act  1  and  2  Will.  IV,  c.  82,  provides,  i  42,  "  that  it  shaU  not  be 
necessary  in  any  proceeding  against  any  person  under  the  Act  to  negative  by  evidence 
any  certificate,  license,  consent,  authority,  or  other  matter  of  exception  or  defence ;  but 
the  party  seeking  to  avail  himself  of  any  such  certificate,  license,  consent,  authority, 
or  other  matter  of  exception  or  defence,  shall  be  bound  to  prove  the  same."  This  Act, 
so  far  as  relating  to  licenses  to  deal  in  game,  is  extended  to  Scotland ;  28  and  24  Vict., 
c.  90,  {  18.  Thus,  also,  if  a  person  sells  an  article  with  a  false  trade  mark,  or  with  the 
trade  mark  of  another  person  and  without  authority,  and  neglects  or  refuses  on  demand 
by  a  Justice  of  Peace  to  tell  from  whom  he  got  it,  such  neglect  or  refusal  is  deemed 
prima  fade  evidence  of  his  knowledge  that  the  trade  mark  was  false  or  used  without 
authority ;  26  and  26  Vict.,  c.  88,  {  6.  On  similar  principles,  the  Merchant  Shipping 
Act  of  1862  provides,  {  28,  that  in  case  of  damage  to  person  or  property  arising  by  the 
non-observance  of  any  regulation  made  under  the  Act,  the  damage  shall  be  deemed  to 
have  been  occasioned  by  the  wilful  default  of  the  person  in  charge  of  the  deck  of  the 
ship  at  the  time,  unless  it  is  shown  that  circumstances  made  a  departure  from  the  regu- 
lation necessary ;  26  and  26  Vict.,  c.  68,  {  28. 
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It  is  not  easy,  however,  to  define  the  limits  of  this  exception ; 
as,  in  one  sense,  every  averment  on  which  a  party  relies  is  essential 
to  his  case.  Its  proper  province  seems  to  be  where  the  negative 
averment  is  the  foundation  of  the  libel  or  of  some  special  defence, 
and  is  not  merely  a  denial  of  an  afl&rmative  allegation  on  which  the 
opposite  party  has  in  the  first  instance  to  found.  ^^ 

§  12.     It  is  not  always  necessary  for  the  party  bearing  the  burden 
to  prove  his  case  out  and  out.     He  will  satisfy  the  onus  by  proving 
a  fact  which,  in  the  absence  of  contrary  evidence,  raises  a  presump- 
tion that  his  averment  is  true  (p).    Upon  his  doing  so,  the  burden  is 
reflected  on  to  the  other  party,  by  whom  it  must  be  borne  until  he 
again  can  stand  upon  some  fact  of  presumption,  which,  unless  redar- 
gued, warrants  a  decision  in  his  favour.     Thus,  while  the  pursuer  of 
a  declarator  of  bastardy  must  bear  the  onus  in  the  first  instance,  he 
has  only  to  prove  that  the  defender  was  habit  and  repute  a  bastard 
in  order  to  throw  on  him  the  burden  of  proving  his  legitimacy  (q). 
On  this  ground,  where  a  daughter  raised  an  action  of  reduction  of  a 
service  obtained  by  a  nephew  of  their  common  ancestor,  and  the 
nephew  alleged  that  she  was  illegitimate,  the  daughter  being  inpeti- 
torio  had  to  stand  pursuer  of  the  issue  whether  she  was  the  deceased's 
legitimate  daughter,  in  order  to  make  out  a  prima  fcvcie  case  of 
legitimacy  ;  but  it  was  observed  on  the  bench  that  the  onus  "  may 


{p)  1  Starkie  Ev.,  421.  (q)  K.  Ady.  v.  Craw,  1669,  M.,  12,637— CTinningham 

r.  Montgomery,  1670,  M.,  12,687— Bank.,  1,  6^  62— Erek.,  8,  8,  66— Lindsay  v.  Kerr, 
1821,  2  Sh.  Ap.  Ca.,  148;  The  report  of  Lindsay  v.  Kerr  in  the  Honse  of  Lords  states 
that  the  question  in  the  text  was  raised  in  that  case ;  hut  the  pleadings  show  clearly  that 
the  parties  were  agreed  as  to  the  law,  and  that  they  only  differed  as  to  whether  the  hahit 
and  repute  had  heen  proved. 


17  Where  a  daughter,  whose  mother  had  died  in  Scotland,  sued  her  father  for  her 
share  of  the  goods  in  communion,  and  the  father  defended  on  the  ground  that  the  law 
of  Scotland  did  not  apply,  because  he  was  not  domiciled  in  Scotland  either  at  the 
date  of  the  marriage  or  at  the  date  of  its  dissolution,  the  Lord  Ordinary  thought  that  as 
the  question  of  domicile  was  raised  in  defence^  the  defender  should  lead  in  the  proof. 
But  the  Court  decided  that  the  onus  of  proving  a  Scotch  domicile  at  the  dissolution  of 
the  marriage  lay  on  the  pursuer,  as  it  was  the  basis  of  her  case,  hut  that  the  defender 
should  undertake  the  proof  of  a  foreign  domicile  at  the  date  of  the  marriage,  as  that  was 
not  a  part  of  the  pursuer's  case  but  the  basis  of  a  special  defence ;  Kennedy  v.  Bell, 
1859,  22  D.,  269. 

When  a  proprietor  diverts  running  water  on  his  land  from  its  ordinary  channel  *'  he 
must  show  that  he  does  so  in  a  lawful  manner,  and  is  not  diverting  without  returning 
any  water  which  he  does  not  use  for  primary  purposes,"— /w  Lord  Justice-Clerk  (Tnglis), 
Hood  ».  Williamson,  8th  Feb.  1861,  22  D.,  496. 
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shift  in  the  course  of  the  trial "  (r).^®  Proof  of  a  certain  usage  of 
trade  will  throw  the  burden  of  proving  a  departure  from  it  in  a  par- 
ticular transaction  upon  the  party  alleging  that  fact  (a).  If  a  party 
averring  insanity  proves  that  the  individual  in  question  had  been 
cognosced,  he  casts  on  the  other  party  the  burden  of  proving 
sanity  (t) ;  and  proof  that  the  grantor  of  a  deed  was  naturally  weak 
and  facile,  although  legally  capable  of  making  a  deed^  has  been  held 
to  reflect  the  burden  of  proving  that  he  fully  understood  the  parti- 
cular deed  upon  the  party  claiming  under  it  (»).  In  the  same  way, 
in  reductions  on  the  head  of  deathbed,  the  pursuer  has  only  to  prove 
that  at  the  date  of  the  deed  the  deceased  was  ill  of  the  disease  of  which 
he  died ;  whereupon  the  defender  must  make  out  his  exception  that 
the  deceased  survived  sixty  days  (w),  or  went  to  kirk  and  market(x). 
In  an  action  of  damages  against  a  railway  company  or  .coach  pro- 
prietor, for  injury  sustained  through  the  fault  or  negligence  of 
the  defenders,  or  their  servants,  or  through  the  insufficiency  of  their 
carriages  or  works,  where  the  defenders  admit  the  injury,  but  deny 
that  it  was  occ€U8ioned  by  any  fault  or  defect  for  which  they  are 
responsible,  it  is  enough  for  the  pursuer  to  shew  that  it  arose  from 
the  insufficiency  or  fault  alleged,  whereupon  the  defenders  will  have 
to  prove  that  the  defect  was  one  for  which  they  are  not  respon- 
sible (y).  Nay  more,  the  fact  that  the  machinery  gave  way,  when 
applied  to  its  proper  purpose,  raises  the  presumption  of  its  insuffi- 
ciency, and  throws  on  the  defenders  the  burden  of  proving  the 
opposite  («). 

§  13.    The  onus  may  shift  in  consequence  of  the  presumption 
arising  from  unexplained  mora  to  bring  forward  a  claim  (a),  or 

(r)  GUchrist  v.  Whicker,  1862,  14  D.,  919.  (a)  See  Stewart  v.  Gk>rdon,  1861, 

9  S.,  466.  (t)  Ivory's  Erak.,  p.  200,  note  241— BeU's  Pr.,  {  2108. 

(u)  White  V.  Ballantyne,  1828, 1  Sh.  Ap.,  472,  reyersing.  (t^)  1696,  c.  4. 

(z)  Adam  on  Ju.  Tr.,  62— Hogg  v,  Nimmo,  4  Mur.,  801— Hardie  v.  Macall,  1847,  9 
D.,  698.  (y)  M'Glashan  v.  Dundee  and  Perth  Ry.,  1848,  10  D.,  1897— Macavley 

17.  Buist,  1846,  9  D.,  245— Anderson  v,  Pyper,  1820,  2  Mur.,  269— CargiU  v,  Dundee 
and  Perth  By.,  1848, 11  D.,  216— See  also  Sneddon  v.  Addie,  1849, 11  D.,  1161. 

(a)  Per  Lord  FuJlerton  in  Macauley  v.  Buist,  «tfpra.  His  liordship  observed  that  in 
such  a  case  the  pursuer  is  not  bound  to  prove  a  specific  defect ;  but  it  is  enough  if  he 
shews  that  the  accident  took  place  in  circumst'ances  which  raise  the  presumption  of  a 
defect,  as  where  a  crane  when  at  work  flew  to  pieces.  Upon  this  ground,  proof  that  a 
stage-coach  broke  down  lays  on  the  proprietor  the  burden  of  proving  its  sufficiency ; 
Lyon  V.  Lamb,  1888, 16  S.,  1188.  (a)  Sinclair  v.  Brown,  1887,  16  S.,  770.    This 

does  not  hold  if  the  delay  is  not  beyond  that  occurring  in  the  usual  course  of  business, 
or  if  it  can  be  otherwise  satisfactorily  accounted  for  ;  Armstrong  v,  Edin.  and  Leith 
Shipping  Co.,  1826,  8  S.,  404. 

19  Swinton  v.  Swinton,  1862,  24  D.,  883— see  mpra,  {  8,  note  3. 


§  1 5.  BURDEN  OF  PROOF.  13 

challenge  items  in  an  account  (&),*•  and  this  applies  forcibly  to  the 
presumption  springing  from  acquiescence  (c). 

§  14.  In  criminal  cases  also  the  prosecutor  may  shift  the  bur- 
den of  proof  on  to  the  prisoner,  by  proving  facts  which  lead  to  a 
legal  presumption  of  guilt.*^  Thus  in  cases  of  murder,  the  malice 
essential  to  the  crime  "  is  iideTred  prima  facie  in  the  act  itself  of 
intentional  killing ;  and  it  lies  therefore  with  the  panel  to  overcome 
this  presumption  by  evidence  on  his  part  of  some  of  those  circum- 
stances of  necessity  or  excusable  infirmity,  which  may  serve  him 
for  a  defence  "  (d).  If  treason  is  proved,  and  knowledge  of  it  is 
traced  to  the  prisoner,  he  is  in  strictness  bound  to  prove  that  he 
discovered  it  to  some  person,  otherwise  undue  concealment  will  be 
presumed  (e).  Thus  also  Baron  Hume  thinks  that  in  a  prosecution 
for  marrying  without  proclamation  of  banns,  the  prosecutor,  by 
proving  that  no  certificate  of  proclamation  was  produced  to  the 
minister  at  the  marriage  ceremony,  transfers  to  the  panel  the  bur- 
den of  proving  that  the  proclamation  was  duly,  made  (/).  Much 
reliance,  however,  should  not  be  placed  on  such  precedents  in  cri- 
minal cases,  which  are  usually  too  full  of  specialities  to  admit  of 
being  fixed  rigidly  by  rules  as  to  conflicting  presumptions.  Effect 
should  always  be  given  to  a  reasonable  ground  for  inferring  inno- 
cence, although  a  nice  adjustment  of  opposing  probabilities  should 
lead  to  a  contrary  result  (g), 

§  15.  It  may  be  added  that,  generally  speaking,  less  strong 
evidence  will  shift  the  burden  when  the  party  bearing  it  has  to 
prove  a  negative,  than  when  he  has  to  prove  an  affirmative  (h), 

(6)  dumiogliam  r.  Duncan,  1887,  2  Sh.  and  M*L.,  984,  aff.,  12  S.,  678— Rose  v, 
H*Leay,  1887,  2  Sh.  and  M'L.,  968,  aff.,  8  S.,  1087,  11  S.,  646— Gondie  v,  Stewart, 
1884, 18  S.,  61— Smith  v.  Maxwell,  1883, 11  S.,  828— See  also  Thomson  v,  Murray,  1824, 
8  8.,  297.10  (e)  Cases  in  preceding  note.  {d)  1  Hume,  264—1  Al.,  49 

— Blackst.,  4,  201.  (e)  R.  v.  Thistlewood,  1820,  88  How,  St.  Tr.,  691— Tay- 

lor, 270.  (/)  1  Hume,  466.  (g)  See  this  subject  fully  treated  in  the 

title  on  Presumptive  Evidence,  infra,  ( A)  See  this  observed  as  to  the  pursuer 

proving  want  of  probable  cause  in  an  issue  of  judicial  slander  and  malicious  prosecution ; 
per  Just.-Gl.  Boyle,  in  Hallam  v.  Gye,  1886, 14  S.,  199— see  also  R.  v.  Thistlewood,  w- 
pra^l  Hnme,  466— Elken  v,  Janson,  1846, 18  M.  and  W.,  666. 


19  Madaren  or  Law  v.  Wilson,  1862,  24  D.,  677. 

^  This  rule  is  applied  in  various  statutes.  For  example,  to  warrant  conviction  for 
selling  spirits  in  premises  without  a  certificate,  it  is  sufficient  "  in  the  absence  of  con- 
trary evidence  "  to  prove  that  some  person  other  than  the  owner  or  occupant  was  at  the 
time  found  there  drunk  and  drinking,  and  that  such  premises  are,  by  repute,  kept  as  a 
shebeen,  or  had  the  utensils  and  fittings  usually  found  in  houses  licensed  for  the  sale 
of  spirits :  26  and  26  Vict.,  c.  86,  }  19--8ee  supra,  J  10,  note  17. 
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§  16.  On  the  other  hand,  the  burden  of  proof  is  not  transferred 
by  Blight  presumptions,  but  by  those  which  are  direct  and  tangible, 
and  to  which  one  is  shut  up  as  the  inference  fairly  deducible  from 
the  circumstances.  Accordingly,  where  the  pursuer  of  an  action 
of  damages  for  malicious  prosecution  had  to  prove  want  of  probable 
cause,  it  was  held  not  enough  for  him  to  prove  the  defender's  non- 
appearance at  the  trial  of  the  case  complained  of,  because  there 
may  be  good  grounds  for  preferring  an  indictment,  although  it  may 
be  unjust  to  carry  it  to  a  trial  (t).  On  the  same  principle,  proof  of 
the  act  of  suicide  does  not  satisfy  the  burden  of  proving  insanity 
shortly  before  death  (4).  Where  a  disposition  ex  fade  absolute  was 
averred  to  have  really  been  granted  in  trust,  the  disponee's  state- 
ment that  the  narrative  of  the  price  paid  was  untrue,  but  that  not- 
withstanding of  this  the  disposition  was  absolute,  was  held  not  to 
lay  on  him  the  burden  of  disproving  the  allegation  of  a  trust  (Z).^ 
Nor  is  the  presumption  of  onerosity  in  favour  of  the  holder  of  a 
bill  of  exchange  removed  by  his  admission  that  the  particular 
value  specified  in  it  was  not  the  value  really  given  (m).^    But  sus- 

(0  Per  EUenburgh  in  PurceU  v.  Macnamara,  1806,  1  Camp.,  200,  9  East^  861— 
See  also  Swayne  v.  Fife  Bank,  1886, 14  S.,  726,  where  the  onus  of  proving  want  of  pro- 
bable cause  was  held  not  to  be  Batisfied.  (A;)  Walker  v.  Macadam,  1806, 1  Dow, 
187.  (/)  Chalmers  v.  Chalmers,  1845,  7  D.,  865.  (m)  Winton  v.  Gib- 
son. 1881,  9  S.,  662. 


21  In  Walker  v.  Buchanan,  Kennedy  &  Co.,  1857,  20  D.,  259,  a  question  oocnred  as  to 
the  burden  of  proof  in  reference  to  a  deed  ez  fade  absolute,  admittedly  granted  at  first 
in  security,  but  of  which  the  qualification  had,  it  was  alleged,  been  canceUed  by  mutual 
consent.  The  representatives  of  an  annuitant  raised  an  action  of  count  and  reckoning 
against  parties  to  whom  the  right  to  the  annuity  had  been  conyeyed  by  an  assignation 
ex  facie  absolute.  The  defenders  admitted  that  it  was  at  first  an  assignation  in  security 
merely,  and  had  been  qualified  by  a  back-letter ;  but  they  averred  that  the  back-letter 
had  afterwards  been  given  up  and  cancelled,  and  that  it  was  agreed  that  the  transaction 
should  be  held  to  be  an  absolute  assignation.  This  alleged  change  in  the  transaction 
was  denied  by  the  pursuers.  Lord  Ivory  (Lords  President  (M'Neill)  and  Curriehill  con- 
curring) thought  the  case  materially  different  from  the  case  of  a  right  constituted  origin- 
ally by  a  deed  ex  facie  absolute  and  unqualified.  To  that  case  the  presumptions  of  sta- 
tute applied,  and  the  onus  was  exclusively  on  the  party  who  challenged  the  absolute 
nature  of  the  deed  ;  but  the  same  presumptions  did  not  apply  to  the  case  of  a  right 
which,  though  exfigura  verborum  conceived  in  an  absolute  form,  was,  in  the  primary  act 
of  its  constitution,  given  and  intended  to  operate  as  a  security  merely ;  in  that  case  the 
question  was  not  one  of  constitution  but  of  alteration,  and  the  burden  of  proof  rested 
on  the  party  aUeging  the  alteration  in  the  transaction.  Lord  Deas  held  that  the  case 
was  one  in  which  the  pursuers  had  failed  to  adduce  the  statutory  proof  of  trust. 

^  But  where  in  a  suspension,  by  the  acceptor  of  a  biU  for  value  received,  of  a  charge 
by  the  drawer,  the  charger  stated  that  the  biU  had  been  drawn  and  negotiated  for  the 
purpose  of  obtaining  money  for  a  joint  adventure  in  which  the  suspender  and  he  were 
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picions  circunoBtauceB,  combined  with  a  false  narrative  of  payment 
of  a  price,  will  lay  the  burden  on  the  party  claiming  under  the 
deed  (w).®    A  prima  facie  proof  will  sometimes  be  sustained  where 
the  party  against  whom  it  is  adduced  can  easily  redargue  it,  if  it 
be  erroneous.    For  example,  in  an  action  of  damages  for  injury 
caused  by  the  negligence  of  the  defenders*  servant  when  in  charge 
of  their  carriage,  the  pursuer  was  held  to  have  discharged  the  bur- 
den of  proving  ownership  by  showing  that  the  carriage  bore  the 
defenders'  nameplate  (o)  ;  and  the  burden  of  proof  as  to  the  driver 
being  their  servant  was  shifted  by  showing  that  he  had  stated  so  at 
the  time  of  the  accident  (jp).     In  such  cases  the  pursuer  must  ad- 
duce some  evidence  of  the  ownership  or  employment,  because  it  is 
the  foundation  of  his  case  ;  but  e^  prima  facie  proof  wUl  suffice,  as 
it  is   a  fact  which  lies  peculiarly  within  the  defender's  know- 
ledge (g).     It  has  been  held  that  a  woman  claiming  parochial  re- 
lief for  her  child  has  a  prima  facie  case,  sufficient  to  lay  on  the 
parochial  board  the  burden  of  proving  that  she  can  maintain  both 
herself  and  it  (r).^ 

(n)  HotBon  v.  Paul,  1881,  9  S.,  685.  (o)  Gilchrist  v.  Ballochney  Rail.  Co., 

1850.  12  D.,  979.  {p)  McLaren  v.  Rae,  1827,  4  Mur.,  882 ;  per  Lord  Chief  Com- 

missioner.     But  this  case  may  be  questioned,  in  so  far  as  it  admitted  hearsay  as  prima 
fade  evidence  of  a  fact  in  the  cause.  {q)  Compare  {{  9  and  12.  (r)  Mackay 

v.Baime,  1858, 15  D.,  971.2« 


the  partners,  that  the  adventure  resulted  in  loss,  which  loss  he,  the  charger,  had  paid  ; 
that  the  suspender  fell  to  pay  a  part  of  that  loss,  and  that  he,  the  charger,  restricted  his 
charge  to  the  amount  so  due  by  the  suspender ;  the  majority  of  the  Court  held  that 
the  bin  afforded  no  presumption  o^  value,  and  that  the  charger  required  to  prove  the 
joint  adventure  on  which  he  founded ;  Blackwood  v.  Hay,  1858,  20  D.,  681. 

^  **  Where  any  bill  or  note  has  been  lost,  stolen,  or  fraudulently  obtained,  the 
holder  of  such  biU  or  note  suing  or  doing  diligence  thereon  shall  be  bound  to  prove  that 
value  was  given  him  fot  the  same ;  but  such  proof  may  be  made  by  parole  evidence." — 
19  and  20  Vict.,  c.  60,  J  16. 

In  England,  illegality  or  fraud  in  a  previous  holder  throws  on  an  indorsee  the  bur- 
den of  proving  consideration.    But  mere  want  of  consideration  on  the  previous  holder 
*    has  no  such  effect ;  Fitch  v.  Jones,  1552,  2  Ellis  and  Blackburn,  288,  244. 

The  indorsee  of  a  bill  or  note  indorsed  after  it  has  become  payable  (and  after  the 
passing  of  the  Mercantile  Amendment  Act)  is  subject  to  aU  exceptions  competent 
against  the  indorser ;  19  and  20  Vict.,  c.  60,  2  16. 

»  In  Laing  v.  Adamson,  1857, 19  B.,  749,  the  Lord  President  (M'Neill),  expressing 
the  opiiiion  of  the  Court,  said  "  We  do  not  consider  that  the  case  of  Mackay  fixed  any 
abstract  or  absolute  rule  that,  in  such  an  application  as  the  present,  by  a  woman  with 
one  child,  the  burden  of  proving  that  she  is  able  to  support  that  child  is  necessarily 
laid  on  the  parochial  board.  That  depends  on  the  circumstances  of  each  case.  The 
circumstances  for  consideration  may  vary  much,  and  little  may  turn  the  onus  one  way 
or  another." 
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A  party  pleading  on  an  instrument  as  a  will  holograph  of  the  granter,  maintained 
that  he  sufficiently  discharged  the  onus  incumhent  on  him  by  proving  that  it  was  all  in 
one  handwriting,  and  that,  after  that  was  proved,  the  presumption  was  in  favour  of  the 
authenticity  of  the  will ;  and  he  referred  to  the  observations  of  Lord  Jeffrey  in  Tumbull 
V.  Doods,  1844, 6  D.,  903,  as  supporting  that  position.  But  the  Court  held  that  the  onus 
lay  on  the  party  propounding  a  document  as  a  holograph  will,  to  prove,  not  only  that  the 
deed  was  all  in  one  handwriting,  but  also  that  it  was  the  deed  of  the  alleged  granter, 
and  that  Lord  Jeffrey's  observations  could  not  be  regarded  as  establishing  any  contrary 
doctrine.  The  judgment  was  affirmed  on  appeal ;  Anderson  v.  Gill,  decided  25th  June 
1860,  but  reported  in  20  D.,  1826,  affirmed  1858,  8  Macqueen,  180.  "  When  there  is  a 
question  of  the  authenticity  of  writing,  the  evidence  in  the  ease  of  deeds  mortit  causa 
requires  to  be  more  satisfactory  than  in  that  of  deeds  inter  wivoi,  especially  if  in  the 
latter  case  the  alleged  writer  is  still  alive  **— ^er  Lord  Mackenzie  in  Anderson  v.  Gill. 
Lord  Fullerton  thought  that  the  circumstance,  that  such  a  document  was  found  in  the 
proper  repositories  of  the  deceased,  might  transfer  the  onus  and  throw  on  the  other  party 
the  necessity  of  showing  that  the  document  produced  was  a  forgery. 

*  Since  a  man  can  hardly,  without  immediate  detection,  intrude  himself  unauthorised 
into  a  public  office,  the  onus  of  proving  that  a  person  acting  in  an  official  capacity  was 
duly  appointed,  is  easily  discharged.  Thus,  in  a  criminal  prosecution  for  assaulting  an 
officer  of  the  law,  the  appointment  of  the  officer  is  proved  sufficiently  by  his  own  oath, 
if  there  be  no  evidence  to  the  contrary.  This  rule  was  applied  in  the  case  of  an  assault 
on  water  bailies  under  the  Tweed  Fisheries  Acts.  So,  in  a  trial  of  a  panel  for  having, 
as  post-master,  infringed  the  Post-office  Statutes,  parole  proof  of  the  panel's  appointment 
was  received  by  Lord  Ardmillan  on  Circuit,  though  it  was  proved  that  there  was  a 
written  appointment  by  the  Post-master  General,  which  was  not  produced.  In  like 
manner,  in  proceedings  under  the  Passengers  Amendment  Act,  the  oath  of  a  party  that 
he  is  an  Emigration  Officer,  or  a  Custom-House  Officer,  is  sufficient  proof  of  his  appoint- 
ment, if  there  be  no  contrary  evidence ;  Lord  Advocate  v.  Smith  and  Milne,  1859,  8  Ir- 
vine, 507,  518— Lord  Advocate  v.  M'Leod,  1858,  8  Irvine,  79,  91—18  and  19  Vict,  c. 
119,  {  90 — Best  on  Evidence,  458 — Taylor,  155,  8d  edition,  and  cases  there  quoted. 

The  following  note  as  to  the  rules  of  evidence  in  Excise  cases,  showing  the  number 
of  averments  in  an  information  which  the  prosecutor  does  not  require  to  prove,  is  ex- 
tracted from  Bateman's  **  Excise  Laws,"  p.  79,  note  (p) : — "  The  general  rule  of  evi- 
dence on  the  trial  of  a  penal  information  is,  that  where  the  facts  that  constitute  the 
offence  are  all  of  9k  positive  nature,  they  must  be  established  in  evidence  affirmatively  by 
the  prosecutor.  But  where  they  are  of  a  negatiot  nature,  end  afford  ground  of  defence 
and  exemption  from  penalties,  especially  when  such  exemption  comes  by  way  of  provisp 
in  a  separate  clause  or  Act  of  Parliament  (Rex  v,  Jervis,  1  East.,  647),  they  must  be 
proved  by  way  of  defence  on  the  part  of  the  defendant.  The  former  part  of  this  rule, 
however,  is  greatly  modified  in  favour  of  the  prosecutor  in  Excise  cases;  in  which 
several  formal,  and  indeed  substantial  proofs  are  allowed  to  be  dispensed  with,  or  taken 
for  granted  unless  the  contrary  be  proved.  Thus  an  averment  that  a  person  is  a  com- 
missioner, or  officer,  or  office-keeper,  is  to  be  proved  by  the  fact  of  his  having  acted  as 
such  (7  and  8  Geo.  lY,  c.  58,  {17).  And  an  averment  that  the  Board  has  ordered  a 
possecution  or  made  an  election  therein,  is  to  be  deemed  sufficient  without  proof 
(7  and  8  Geo.  IV,  c.  58,  §  71 ;  4  and  5  Will.  IV,  c.  51, 1  28).  And  a  Treasury  order 
or  Board's  order,  may  be  proved  by  the  official  letters,  communicating  the  same  to  the 
officer  (7  and  8  (}eo.  IV,  c.  58,  §  72).  .An  entry  may  be  proved  without  producing  the 
original,  and  a  non-entry  by  the  general  entrybook  (7  and  8  Geo.  IV,  c.  58,  §  19). 
And  an  averment  that  a  person  is  an  excise  trader,  may  be  supported,  although  he  car- 
ries on  the  trade  without  entry.    A  person  may  be  proved  to  be  unlicensed  by  general 
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endence ;  the  production  of  his  license,  if  he  has  one,  rests  npon  himself.  Surrey 
books  and  specimen  papers  are  evidence  of  the  facts  therein  entered ;  and  it  is  a  rule  of 
the  Conrt  of  Exchequer  to  admit  in  evidence  extracts  and  calculations  from  such  books, 
if  the  bcx>kB  themselves  be  in  Court  Permits  may  be  proved  by  the  counterpart  and 
request  note  (2  Will.  lY,  c.  16,  §  19).  A  judgment  of  condemnation  in  the  Exche- 
quer is  conclusive  evidence  to  all  the  world.  The  onus  of  proof  of  payment  of  duty,  or 
of  the  identity  of  goods  mentioned  in  a  permit,  lies  on  the  defendant  or  claimant  (7  and 
8  Geo.  IV,  c.  58,  §76 :  2  Will.  IV,  c.  16,  ?  28  ;  and  8  and  4  Will.  IV,  c.  58,  J  29). 
In  all  cases  of  seisure  the  events  are  to  be  proceeded  upon  without  inquiry  into  the  fact 
or  form  of  seizure  (7  and  8  Geo.  IV,  c.  58,  {  64).  And,  generally,  defects  in  form  of 
informations  in  summary  proceedings  are  to  be  disregarded  (7  and  8  Geo.  IV,  c.  58, 
178). 

"  In  penal  informations  a  day  certain  is  always  fixed  for  the  commission  of  the  of- 
fence, but  to  support  such  statement  or  allegation  it  is  not  necessary  to  prove  that  the 
offence  was  committed  on  the  day  named.  If  it  is  proved  to  have  been  committed  ou 
any  day  before  exhibiting  the  information,  and  within  the  time  limited  by  law,  that  i 
sufficient  to  support  the  information."  .  ..."  So  with  respect  to  the  place,  the  evi- 
dence is  not  tied  up  to  the  place  laid,  and  may  be  of  any  place,  provided  it  be  not  out  of 
the  magistrate's  jurisdiction."  .,.«*'  So  with  respect  to  quarUUies  and  manbera. 
Certain  q-oantities  and  numbers  are  always  stated  in  the  information,  but  if  a  larger 
quantity,  or  a  greater  number,  Is  stated  in  the  information  than  is  proved  by  the  wit- 
nesses, still  it  will  not  vitiate  the  information."  .  .  .  .  "  But  if  the  quantity  and 
number  proved  be  more  and  greater  than  the  quantity  and  number  stated  in  the  informa- 
tion, the  quantity  and  number  stated  in  the  information  can  only,  on  the  hearing  of 
such  information,  be  condemned.    So  when  an  information  charges  an  offenoe  to  be 

committed  in  variow  ways"    .    ..."  if  the  offence  is  proved  to  have  been  done 
by  any  one  of  these  methods,  it  will  be  sufficient  to  maintain  the  information." 

"  Prior  circumstances  leading  to  the  fraud,  in  respect  of  which  a  seizure  has  been 

made,  are  admissible  as  circumstances  to  weigh  with  the  jury,  to  prove  that  such  fhkud 

was  carried  on." 

In  Excise  and  Customs  cases,  informers  and  officers  are,  under  the  Excise  Statutes, 

competent  witnesses  (7  and  8  Geo.  IV,  c.  68,  J  75,  and  8  and  4  Will.  IV,  c.  58.  }  U^)* 
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TITLE  11. 


OF  THE  RULE  THAT  EVIDENCE  MUST  BE  RELEVANT. 


CHAPTER  I.— OF  THE  RULE  GENERALLY. 

§  17.  The  proper  object  in  every  trial  being  to  lead  the  jury  to 
a  correct  verdict  upon  the  issue,  it  is  the  practice  to  exclude  evi- 
dence which  cannot  afford  an  inference  on  some  point  in  favour  of 
either  party.  This  is  done  in  order  to  prevent  time  being  uselessly 
consumed,  and  the  attention  of  the  jury  being  diverted  from  the 
real  question,  and  also  to  prevent  evidence  from  being  led  which 
the  opposite  party  cannot  have  anticipated,  so  as  to  be  prepared  to 
contradict  it  (a).  It  frequently  happens,  however,  in  the  course  of 
a  trial,  that  the  relevancy  of  material  facts  is  not  at  once  apparent. 
The  Court  has  therefore  to  rely  a  good  deal  on  the  discretion  and 
fairness  of , the  counsel  conducting  the  case,  and  they  will  rarely  re- 
ject proof  of  facts,  merely  because  at  the  time  they  appear  to  be  ir- 
relevant, if  the  counsel  states  on  his  professional  responsibility  that 
they  are  material  (6).  There  is  much  greater  risk  of  injustice 
from  excluding  than  from  admitting  evidence  objected  to  as  irrele- 
vant; and  the  Court  can  always  caution  the  jury  against  being 
misled  by  it,  if  it  should  turn  out  to  be  objectionable.  The  length 
to  which  this  ground  for  exclusion  is  carried  will  be  seen  from  the 
following  illustrations. 

§  18.  In  an  action  against  the  proprietor  of  a  journal  for  libel, 
it  is  incompetent  to  prove  that  similar  libels  were  contained  in 
other  journals,  because  they  may  all  have  been  untrue  (c).     It  is 

(a)  1  Phil.,  460 — ^Taylor,  288.  In  proofs  by  commiBsion  there  is  little  or  no  risk  of 
misdecision  from  this  source ;  the  chief  objection  is  the  waste  of  time.  But  in  jury 
trials  there  is  risk  of  misdecision  also.  Wherever  facts  have  been  found  irrelevant,  tliey 
will  not  be  allowed  to  be  proved ;  M'Laren  v.  Bulk,  1829,  7  S.,  780.  (6)  This 

is  also  the  English  practice ;  2  Starkie  Ev.,  818—1  Starkie  Ev.,  608— Haigh  v.  Belcher, 
1886,  7  0.  and  P.,  889.  A  striking  illustration  of  the  leniency  of  the  Court  in  this 
respect  is  seen  in  Rush's  case,  which  was  conducted  by  the  panel  himself;  Sep.  Rep., 
pp.  26,  82.  (c)  Alton  v.  M'Gulloch,  1828,  8  Mur.,  288— Leslie  v.  Blackwood, 

1822,  8  Mur.,  181. 
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incompetent  in  an  action  of  divorce  for  adultery  to  prove  the  al- 
leged paramour's  loose  and  unbecoming  behaviour  with  other  per- 
sons than  the  defender,  or  his  suspension  from  the  clerical  office  (d). 
But  the  pursuer  in  an  action  either  of  divorce  or  of  damages  for 
adultery,  may  prove  the  general  behaviour  of  the  paramours  towards 
each  other,  and  even  facts  not  specially  averred,  which  indicate  un- 
usual intimacy  between  them  about  the  time  libelled  on  (e).^  Un- 
der an  issue  of  forgery  of  the  signature  of  one  of  three  alleged  par- 
ties to  a  bill,  that  party  was  allowed  to  prove  that  another  of  the 
signatures  was  forged ;  but  correspondence  between  the  agents  of 
the  parties  after  the  bill  fell  due  was  only  allowed  to  be  used  for 
proving  an  admission  of  genuineness  in  the  signatures,  not  in  order 
to  shew  liability  on  another  ground  (/).  It  is  also  relevant  in  such 
cases  that  the  party's  name  had  been  forged  to  other  bills  in  similar 
circumstances  (gr),  and  that  the  drawer  or  holder  is  a  notorious 
forger  (A).*    In  an  action  of  damages  for  a  nuisance  to  the  pursuer's 

{d)  King  9.  King,  1842,  4  D.,  590.  (e)  King  v.  King,  supra — Springthrope, 

1880,  8  S.,  761—1  Eraser,  664— But  in  Baillie  ».  Bryson,  1818, 1  Mur.,  823,  the  Lord 
Chief  CommiBsioner  would  aUow  evidence  only  of  general  behaviour,  not  of  particular 
facts.  (/)  G^ellatley  v.  Jones,  1861,  18  D.,  961.  (y)  Troup  i;.  Begg, 

1888. 1  D.,  356.  (h)  Milne  v,  Littlejohn,  1838, 1  D..  137. 


^  In  an  English  case,  the  pursuer  of  a  divorce  was  allowed  to  give  evidence  of  acts  of 
adultery  between  the  alleged  paramours,  of  later  date  than  the  last  act  charged  in  the 
petition,  for  the  purpose  of  shewing  the  character  and  quality  of  the  previous  familiarity ; 
Boddy  V.  Boddy,  1860,  30  L.  J.,  Mat.  Cases,  28.  In  a  divorce  by  a  wife,  evidence  of 
depute  as  to  the  paternity  of  the  illegitimate  children  of  the  paramour  was  rejected ; 
^  V.  B,  1858,  20  D.,  407.  In  a  divorce,  the  defender  (the  husband)  tendered  as  a  wit- 
ness a  medical  gentleman,  for  the  purpose  of  proving  that  he  had  inspected  the  alleged 
pAramour,  and  found  her  to  be  virgo  intacta.  The  Court  rejected  the  evidence,  because 
SQch  evidence  should  not  be  resorted  to  except  of  necessity,  and  because,  if  allowed  at 
^>  the  inspection  should  be  by  a  neutral  person  appointed  by  the  Court,  seeing  that, 
^  the  alleged  paramour  was  not  bound  to  submit  to  a  second  inspection,  the  pursuer 
could  not  test  the  evidence  offered ;  Davidson  v.  Davidson,  1860,  22  D.,  749. 

'  In  a  reduction  of  a  trust-deed  and  two  codicils  one  question  was,  whether  they 
were  not  unauthenticated,  in  respect  of  the  granter  having  signed  after  the  witnesses. 
The  Lord  Justice-Clerk  (Inglis),  in  charging  the  jury,  observed,  that  if  the  jury  were 
Batisfied  that  the  witnesses  had  signed  one  of  the  deeds  before  the  granter  had  signed  it, 
that  was  a  material  circumstance  to  be  taken  into  account,  in  considering  whether  the 
other  deeds  had  been  attested  by  the  witnesses  in  the  same  way ;  because,  as  it  was  of 
course  the  testator's  purpose  to  have  his  deeds  well  authenticated,  the  fact  that  the 
^tnesses  had  signed  one  of  them,  without  seeing  him  sign  or  hearing  him  acknowledge 
lus  signature,  indicated  an  erroneous  notion  on  his  part  with  regard  to  the  testing  of 
<ieeda ;  and  if  he  thought  the  one  deed  so  attested  well  authenticated,  it  was  not  difiScult 
^  suppose  that  he  might  have  got  the  others  attested  in  the  same  manner ;  Morrison  v. 
Maclean's  Trustees,  1862,  24  D.,  626,  680. 

b2 
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property  from  the  defender's  works,  one  of  the  defender's  witnesses 
having  deponed,  on  cross-examination,  that  he  knew  Glasgowfield, 
a  property  adjoining  the  works,  but  that  he  never  heard  of  any 
damage  being  done  there,  the  pursuer  was  not  allowed  to  ask  him, 
whether  he  knew  of  any  sum  having  been  paid  by  the  defenders  to 
the  proprietor  of  Glasgowfield  for  alleged  damage  (i).  In  an  action 
against  a  mercantile  company  for  executing  orders  which  they 
knew  were  intended  for  the  pursuers,  it  was  held  incompetent  to 
prove  that  they  did  so  on  an  occasion  ten  years  before  (i).  Proof 
of  a  similar  act  within  a  recent  period  would  probably  have  been  re- 
ceived. In  an  action  for  recovery  of  property  alleged  to  have  been 
fraudulently  acquired  the  defender  is  not  obliged  to  undergo  a 
judicial  examination  as  to  how  he  made  his  own  fortune  (Z).  Where 
the  defence  to  an  action  on  a  policy  of  insurance  was,  that  the  ship's 
crew  were  drunk  and  inattentive,  and  the  compasses  unfit,  the  pur- 
suer was  not  allowed  to  prove  that  other  sailing  masters  were  afraid 
of  their  vessels  on  account  of  hazy  weather  at  the  time  of  the 
wreck  (w).  Where  a  party  pleaded  probable  cause  in  defence  to  an 
action  for  having  in  the  year  1820  stated  to  officers  of  police  that 
the  pursuer  had  committed  a  forgery,  he  was  not  allowed  to  prove 
that  information  had  been  given  to  the  public  prosecutor  in  1817  as 
to  the  offence ;  the  proof  being  irrelevant  owing  to  the  length  of 
time  intervening,  although  it  would  have  been  relevant  if  near  the 
period  in  issue  (n).  And  on  the  same  ground  a  letter  of  a  recent 
date  is,  while  one  of  an  old  date  is  not,  relevant  evidence  of  provo- 
ca^on  in  an  action  of  damages  for  insult  or  defamation  (o)  ® 

§  19.  It  was  once  held  incompetent  in  a  question  of  paternity 
to  prove  a  likeness  between  the  alleged  father  and  child,  because  it 
was  "  too  much  a  matter  of  fancy  and  loose  opinion"  to  aid  in  de- 


(t)  Tennant  and  Co.  v.  Hamilton,  1889,  M*L.  and  Rob.,  821,  reyerdng  1  D.,  602. 

{k)  Dickson  &  Sons  v.  Dickson  &  Co.,  1880,  6  Mnr.,  223^See  also  Dicksons 
Brothers  v.  Dickson  &  Co.,  1816, 1  Mnr.,  65.  (Q  Gordon  v,  Campbell,  22d  Dec. 

1809,  F.C.— M'Candlish  v.  Forbes,  1826, 4  8.,  68.  (m)  M'Loskey  v.  Glasgow  and 

Clyde  Co.,  1848,  6  D.,  2.  (n)  Gibsons  v.  Marr,  1828,  8  Mur.,  268.  (o) 

Hyslop  V.  Staig,  1816, 1  Mur.,  21 — see  also  Banuerman  v,  Fenwlcks,  1817, 1  Mnr.,  262. 


'  In  a  redaction  of  deeds  granted  by  the  pursuer,  the  pursuer  took  two  issues — 
(1)  of  insanity,  (2)  of  facility  and  lesion.  The  defender  was  not  allowed  to  take  an 
issue  of  homologation  in  answer  to  the  issue  of  insanity,  but  he  was  allowed,  in  opposi- 
tion to  the  pursuer's  second  issue,  to  take  an  issue  whether,  when  the  pursuer  was 
not  labouring  under  weakness  of  mind  and  facility,  he  homologated  the  deeds.  The 
Lord  Justice-Clerk  (Hope)  dissented,  and  thought  that  the  defender  should  raise  a  de- 
clarator to  establish  his  plea  of  homologation  ;  Gall  u.  Bird,  1866, 17  D.,  1027. 


§  19.  RELEVANCY  OF  EVIDENCE,  21 

ciding  the  case  correctly  (p).     But  in  the  Douglas  cause  (q)  this 
evidence  was  not  only  admitted  without  objection,  but  was  dwelt 
upon  by  Lord  Mansfield ;  who  observed,  "  I  have  always  considered 
likeness  as  an  argument  of  a  child  being  the  son  of  a  parent;" 
while  Lord'  Chancellor  Camden  said  of  the  claimant,  that  his  com- 
plexion and  the  colour  of  his  eyes  and  hair  proved  that  he  was  not 
the  child  of  the  person  from  whom  it  was  contended  he  had  been 
bought.     The  prosecutor  in  a  trial  before  the  Justiciary  Court  for 
child-murder,  after  proving  that  the  child  had  six  toes,  was  allowed 
to  ask  a  witness  whether  any  members  of  the  panel's  family  had 
supernumerary  fingers  and  toes  (r),  the  fact  being  palpable,  al- 
though the  inference  to  be  deduced  from  it  was  only  matter  of 
opinion.     The  Court  of  Session,  however,  held  it  incompetent  in  a 
question  of  insanity  to  prove  insanity  of  the  party's  relations  («)  ; 
but  on  the  case  going  to. the  House  of  Lords  on  another  branch. 
Lord  Chancellor  Eldon  spoke  of  this  as  a  "  very  delicate  point"  (<). 
Several  years  after  this  case,  the  counsel  for  a  panel,  who  pleaded 
insanity  in  defence  to  a  charge  of  murder,  put  a  question  to  a  wit- 
ness in  order  to  prove  hereditary  insanity,  whereupon  it  was  observed 
from  the  bench  that  the  House  of  Lords  had  held  such  evidence  to 
be  incompetent  (u).     The  Crown  counsel,  however,  did  not  press  his 
objection ;  and  the  question  was  put,  but  without  eliciting  any  in- 
formation.    Where  a  panel  pleaded  insanity,  evidence  that  his 
maternal  aunt  had  been  insane  was  rejected  (v).* 

ip)  BntUdge  v.  Camithen,  20th  Jan.  1810,  F.C.  (q)  1769,  2  Pat.  App.  Ca.^ 

148, 177.  In  the  Townsend  Peerage  Case,  in  May  1843,  the  House  of  Lords  admitted 
and  used  evidence  of  family  likeness ;  79  Jonrn.  House  of  Lords,  201.  (r)  Laird, 

1848,  Arkl.,  471.  So  a  white  man  was  held  not  to  be  the  father  of  the  mulatto  child 
of  a  white  woman,  although  he  admitted  having  had  connection  with  the  mother ;  Sin- 
clair V.  M' Arthur,  12th  Nov.  1812  (not  rep.),  noted  in  2  Fraser,  8,  and  Hume  Sess.  Papers, 
winter  1812-13,  vol.  i.  No.  6.  («)  Walker  v.  M'Adam,  1806,  M.  Proof  App., 

No.  3.  (<)  M*Adam  r.  Walker,  1818,  1  Dow,  148,  177,  6  Paton  Appeals,  676. 

This  evidence  was  received  without  question  as  to  its  competency  in  Smythe  v.  Cham- 
berlayne,  1792,  reported  in  App.  to  the  Gardner  Peerage  Case,  p.  352.  (u) 

M*Leod,  1888,  2  Swin.,  88,  per  Lord  Cockburn.  His  Lordship  probably  referred  to  the 
case  of  Walker  v.  M*Adam  above  noted  {t),  (v)  Gibson,  1844,  2  Broun,  832. 


^  Lord  Deas,  at  Circuit,  refused  to  receive,  in  support  of  a  plea  of  insanity,  evidence 
that  the  paternal  uncle  of  the  panel  had  been  insane ;  Lord  Advocate  v.  Brown,  1856, 
2  Irvine,  164. 

Evidence  of  hereditary  insanity  is  not  inadmissible  in  England ;  Freere  v.  Peacocke, 
1848,  and  Tyrell  v.  Jenner,  8  Curt.,  664,  669. 

In  an  action  of  damages  for  wrongful  confinement  in  a  lunatic  asylum,  the  defender 
WM  allowed  to  recover  and  put  in  evidence  private  memoranda  written  by  the  pursuer 
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•In  a  question  whether  a  party  left  his  property  past  his  relations, 
proof  is  received  of  the  tenns  on  which  he  lived  with  them,  as  tend- 
ing to  shew  the  probabilities  as  to  his  conduct  (x), 

§  20.  Sometimes  the  want  of  a  connecting  link  will  cause  evi- 
dence to  be  rejected  which  would  otherwise  have  been  received.^ 
Thus  it  is  incompetent  in  a  question  of  the  current  price  of  goods 
(pickled  herrings)  in  the  home  market,  to  prove  the  prices  in  a 
foreign  market  of  similar  goods,  not  proved  to  have  been  of  the 
same  manufacture  or  lot  (y).  But  the  price  of  one  set  of  goods 
may  be  evidence  as  to  the  price  of  another  set  in  the  same  market, 
if  proved  to  have  been  made  at  the  same  time,  and  by  the  same 
manufacturer,  or  of  the  same  lot  of  metal ;  or  in  the  case  of  wine,  if 
they  have  come  from  the  same  butt  or  cask  (2).  The  current 
prices  of  goods  even  of  a  different  manufacture  may  be  evidence  in 
a  question  whether  those  in  issue,  and  for  which  a  certain  price  was 
agreed  to  be  paid,  were  warranted  as  of  the  best  quality  (a).  In 
England  in  an  action  of  trespass  in  one  part  of  a  continuous  belt  of 
planting,  the  plantiff  may  prove  his  acts  of  ownership  in  another 

(z)  As  in  Murray  t;.  Tod,  1817, 1  Mar.,  226— Buchanan  v.  Buchanan,  1810,  Buch. 
Rep.,  89.    This  is  the  constant  practice  in  such  cases.  (y)  WheaUer  v,  Methuen, 

1848,  6  D.,  402,  1221— See  also  Wilson  v.  Gordon,  1828,6  S.,  1012,  where  the  Court, 
in  an  action  for  payment  of  plaster-work  executed  in  Glasgow,  refused  the  defender  a 
commission  to  examine  witnesses  in  London  as  to  the  charges  there  in  support  of  his 
defence  that  the  work  was  overcharged.  (2)  Bailey  v.  Paterson,  1828,  4  Mur., 

480 — WheaUer  v.  Methuen,  tupra,  per  Lord  Medwyn.  If  the  pursuer  proves  that  other 
articles  of  the  same  kind  manufactured  by  him  were  good,  the  defender  may  shew  that 
some  were  bad  ;  Bailey  v,  Paterson,  supra.  (a)  Whealler  v.  Methuen,  ntpra^ 

6  D.,  1221. 


when  in  the  asylum,  because  although  (per  Lord  Deas)  it  was  a  valuable  general  principle 
in  criminal  cases  that  documents  which  had  not  been  delivered  or  published  ought  not  to 
be  brought  up  against  a  party  any  more  than  his  own  private  thoughts,  yet  in  an 
inquiry  as  to  sanity,  what  was  wanted,  was  to  know  the  man's  private  thoughts. 

*  In  an  action  of  divorce  by  a  wife,  a  letter  written  by  the  parish  minister  to  his 
assistant  in  reference  to  the  baptism  of  a  child,  said  io  be  the  illegitimate  child  of  the 
defender,  was  held  to  be  admissible  in  evidence,  having  been  shown  to  the  defender, 
and  commented  on  by  him  in  a  subsequent  letter.  On  the  other  hand,  a  letter  on  the 
same  subject  by  the  assistant  to  the  minister,  which  had  not  been  shown  to  the  de- 
fender, was  held  inadmissible ;  A  t^.  B,  1868,  20  D.,  407. 

A  letter  by  a  deceased  solicitor,  purporting  to  be  written  on  the  authority  of  A,  and 
coming  from  the  custody  of  the  person  to  whom  it  was  addressed,  was  held  not  receiv- 
able in  evidence,  as  a  letter  written  by  authority  of  A  ;  Bright  v.  Legerton,  1861,  80 
li.  J.  Ch.,  a.88. 

A  complaint  in  a  Police  Court,  libelling  that  the  panel  had  received  goods  knowing 
them  to  have  been  stolen,  waa  quashed  as  irrelevant,  because  there  was  no  averment 
that  the  goods  had  been  sti^len  :  Donaldson  v.  Bnehan,  1861,  4  Irvine,  109. 
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part  of  it  (6).     In  a  question  whether  packages  of  yam  were  defi- 
cient in  quantity  the  pursuer  was  allowed  to  prove  that  some  pack- 
ages which  had  been  furnished  under  the  same  contract,  and  which 
he  had  rejected,  were  deficient  (c).     In  an  action  of  declarator  by 
a  house-proprietor  in  a  royal  burgh,  to  establish  a  servitude  of 
drawing  water,  possession  by  the  other  inhabitants,  as  well  as  by 
the  pursuer  and  his  authors,  is  relevant,  aU  the  inhabitants  being 
united  under  the  corporation  (d)  ;  and  the  same  rule  applies  to  a 
burgh  of  barony  (e).     But  the  opposite  has  been  held  as  to  inhabit- 
ants of  a  village  who  have  no  such  common  tie  (/).     So  in  a 
question  of  prescriptive  right  to  a  servitude  of  road,  the  proof  was 
limited  to  the  possession  of  the  proprietor  of  the  dominant  tene- 
ment and  his  tenants,  and  was  not  allowed  to  embrace  possession 
by  tenants  upon  other  properties  (g).     A  right  of  public  road,  how- 
ever, may  be  vindicated  by  any  member  of  the  community ;  and 
trafiic  along  it  by  the  public  generally  may  be  proved  (A).    In  a 
question  as  to  the  interpretation  of  a  statute  imposing  an  assess- 
ment, the  House  of  Lords  held  it  not  relevant  to  prove  the  practice 
followed  as  to  payment  by  other  individuals  assessed,  the  defender 
not  being  a  party  to  their  acts  (i).     But  it  is  otherwise  when  a 
right  to  levy  dues  is  maintained  on  the  ground  of  usage  (i)  ;  and 
where  a  general  proof  of  usage  is  allowed  in  order  to  explain  an 
ambiguous  clause  in  the  statute  imposing  the  duty  (Z).     In  the  trial 
of  the  Earl  of  Macclesfield  for  taking  payment  for  offices  in  his 
appointment  as  Lord  Chancellor,  he  was  allowed  to  prove  that  pay- 
ments had  been  received  on  appointments  by  previous  Chancellors, 
in  order  to  make  good  his  defence  that  it  was  the  ancient  practice 

(6)  Stanley  v.  White,  1811,  14  East.,  382— See  also  a  similar  case  as  to  trespass  in 
the  bed  of  a  river ;  Jones  v.  WiUiams,  1887,  2  M.  and  W.,  826.  (c)  Gibb  v, 

Wathen  &  C5o.,  1829,  6  Mnr.,  63.  {d)  Thorbum  v.  Charteris,  1841,  4  D.,  169. 

This  holds  as  to  other  servitudes  also ;  Sinclair  v.  Town  of  Dysart,  1780  (House  of 
Lords),  M.,  14,619.  (e)  D.  Hamilton  v.  Aikman,  1832,  H.  of  Lords,  6  W.  S., 

77,  per  Wynford— Home  v.  Gray,  1846,  9  D.,  286 ;  19  S.  Jur.,  109,  and  authorities 
cited  there— But  see  Feuars  of  Dunse  v.  Hay,  1782,  M.,  1824.  (/)  Feuara  of 

Dunse  v.  Hay,  n^a — M*Kenzie  v.  Learmonth,  1849, 12  D.,  182.  (g)  E.  Morton 

V.  Stewart,  1818,  1  Dow,  91— But  see  M*Ghie  v.  M'Kirdy,  1850,  12  D.,  442;  and 
Bodgers  v,  Harvie,  1829,  7  S.,  287.  (A)  The  Glentilt  case,  1850,  12  D.,  828 ; 

afid.  1862, 1  Macq.,  66— Mercer  v.  Beid,  1840,  2  D.,  520— Mercer  t;.  Butherford,  1840, 
2  D.,  616.  (0  Ewing  v.  Bums,  1889,  M'L.  and  Bob.,  436,  466.  (k)  Town 

of  Lauder  v.  Brown,  1764,  6  Sup.,  819,  and  M.,  1987— Hill  v.  Mag.  of  Edinburgh,  1880, 
8  S^  449— Cowan  v.  Mag.  of  Edinburgh,  1828,  6  S.,  686— Dempster  v.  Dundee  Sea 
Box,  1881,  9  S.,  818.  (Q  Girdwood  v.  Campbell,  1829,  7  S.,  840,  and  1880, 9  S., 

170 — E.  of  Aboyne  v.  Town  of  Edinburgh,  1776,  M.,  1972 — See  a  similar  principle  re- 
cognised in  Mag.  of  Dunbar  r.  Her.  of  Dunbar,  1886,  1  Sh.  and  M'L.,  196-202. 
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and  a  perquisite  of  the  office  to  do  so  (m) ;  but  the  proof  was 
limited  to  the  same  appointments  as  those  laid  in  the  impeach- 
ment (n). 

In  a  trial  for  poisoning  a  child  with  king's  yellow,  the  panel's 
counsel  asked  a  witness  whether  he  knew  of  any  instances  in 
Apothecaries'  Hall  "  of  mistakes  in  retailing  medicines  of  as  dan- 
gerous a  nature,  as  if  king's  yellow  had  been  sold  for  sulphur  ;"  but 
the  question  was  not  allowed,  as  no  foundation  had  been  laid  for  it 
by  proving  that  the  king's  yellow  administered  had  been  bought 
there,  or  that  king's  yellow  had  ever  been  sold  for  sulphur  (o). 

§  21.  In  some  of  the  cases  noticed  in  the  preceding  paragraphs 
the  evidence  was  rejected  on  the  principle  that  res  inter  alios  dctae 
aliis  neque  nocent  neque  prosunt,  and  that  any  inquiry  into  them  is 
therefore  irrelevant  (jp). 

The  same  principle  is  followed  in  England  (g).* 


(m)  Trial  of  E.  Macclesfield,  1726, 16  How,  St.  Tr.,  1180.  (n)  Ibid.,  1142. 

(o)  Rennie,  1822,  Sh.  Cr.,  82.  {P)  So  in  an  action  for  demurrage  it  is  incom- 

petent to  prove  that  demurrage  was  claimed  by  owners  of  another  vessel  under  similar 
circumstances ;  Wight  v.  Liddell,  1829,  6  Mur.,  89 — IQut  see  a  narrow  and  doubtful 
case,  Gye  and  Co.  v.  Hallam,  1882, 10  S.,  612.  (q)  2  StarMe  Ev.,  818—1  Phil., 

462 — Taylor,  284.  Thus  the  custom  in  one  parish  or  manor  is  not  evidence  of  the  cus- 
tom in  another,  unless  they  are  held  by  the  same  tenure,  or  the  custom  is  general ;  M. 
Anglesea  v,  L.  Hatherton,  1842,  10  M.  and  W.,  286— Doe  v.  Sisson,  1810, 12  East.,  62 
— Fumeaux  v.  Hutchins,  1778,  2  Gowp.,  808.  The  principle  stated  in  the  text  is  also 
illustrated  by  Barden  v.de  Keverberg,  1886, 2  M.  and  W.,  61— Smith  ».  Wilkins,  1838, 
6  C.  and  P.,  180— Delamote  r.  Lane,  1840,  9  0.  and  P.,  261.  Mr  Taylor  (p.  284)  well 
states  the  ground  for  the  rule  to  be,  that  "  the  conduct  of  one  man  under  certain  circum- 
stances or  towards  certain  individuals,  varying,  as  it  will  necessarily  do,  according  to  the 
motives  which  influence  him,  the  qualities  he  possesses,  and  his  knowledge  of  the 
character  of  the  persons  with  whom  he  is  dealing,  can  never  afford  a  safe  criterion  by 
which  to  judge  of  the  behaviour  of  another  man  similarly  situated,  or  of  the  tame  man 
towards  other  persons." 


*  When  an  action  is  based  on  a  general  fact,  as  negligence,  concealment,  insanity, 
or  the  like,  the  point  sometimes  arises,  whether  the  evidence  of  men  of  skill  or  men  of 
business  should  be  brought,  to  show  that  the  general  fact  which  it  is  desired  to  prove  is 
a  fair  deduction  from  the  evidence,  or  whether  it  should  be  left  to  the  jury  to  draw  that 
conclusion  for  themselves.  Thus  in  a  trial  of  an  issue  whether  an  insurance  of  a  vessel 
had  been  obtained  by  concealment  of  circumstances  material  to  the  risk,  questions  to  an 
insurance  agent,  adduced  as  a  witness,  (1)  whether,  if  he  had  known  an  alleged  fact, 
he  would  have  disclosed  it,  and  (2)  whether  certain  circumstances  were  material  to  the 
risk,  were  disallowed,  as  inquiries  as  to  the  witness's  individual  opinion  merely.  But 
the  Court  treated  as  an  undecided  point,  on  which  they  abstained  from  giving  an  opinion, 
whether  it  would  have  been  competent  to  ask  what,  in  the  judgment  of  the  witness, 
would  be  the  opinion  of  underwriters  generally  as  to  the  materiality  of  the  facts, — or 
whether  it  ought  to  be  left  to  the  jury  to  determine  for  themselves  as  to  the  materiality 
of  the  facts  concealed ;  Baker  &  Adams  r.  Scottish  Sea  Insurance  Co.,  1866, 18  D.,  691. 
Bo  in  the  case  of  Morrison,  1862,  24  D.,  631,  medical  men,  as  witnesses,  were  asked 
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CHAPTER  II.— RELEVANCY  OF  EVIDENCE  OF  CHARACTER. 

§  22.  As  evidence  of  the  good  or  bad  character  of  the  parties 
usually  affords  little  or  no  aid  towards  a  correct  verdict,  the  general 
rule  is  against  its  admissibility  (r).  On  the  other  hand,  this  evi- 
dence is  often  important  in  actions  which  involve  character  and 
conduct ;  and  in  such  cases  it  is  generally  admitted,  under  certain 
rules  designed  for  preventing  surprise. 

Firsts  As  to  the  character  of  the  pursuer  and  those  associated 
with  him  in  the  cause  : — 

§  23.  In  actions  of  damages  for  defamation,  where  the  defender 
takes  an  issue  of  Veritas  convicii,  or  impugns  the  pursuer's  charac- 
ter on  record,  the  pursuer  may  support  his  character  in  denial  of 
the  injurious  allegations,  and  in  anticipation  of  the  defender  at- 
tempting to  prove  them  (s).  Even  where  the  defender  has  not 
taken  the  initiative,  the  evidence  seems  competent  for  the  pursuer 
in  this  ^lass  of  actions ;  because  his  character,  the  subject  of  the 
alleged  damage,  is  in  issue  (t).  Such  evidence  is  of  course  admis- 
sible where  the  defender  has  in  his  proof  attacked  the  pursuer's  cha- 
racter (w). 

Evidence  in  support  of  the  injured  party's  character  in  actions 
of  damages  for  seduction  is  relevant  in  England,  both  on  the  ques- 
tion whether  the  defender  seduced  her,  and  on  the  amount  of 
damage  occasioned  by  his  act  (o;).^    Whether  her  character  can  be 

(r)  1  Phil.,  466,  7—1  Taylor,  268—1  Greenl.,  72.  (#)  Alton  w.  M'CuUoch, 

1823,  3  Mur.,  284— Denham  w.  Ogilvie,  1827,  4  Mur.,  196—2  Starkie  Ev.,  805— Taylor, 
264.  (0  Tytler  ».  Macintosh,  1828,  8  Mur.,  239— Walker  v,  Robertson,  1821, 

2  Mur.,  611 — Macf.  Pr.,  216.  This  has  been  repeatedly  allowed  without  objection,  as 
in  Cullen  v,  Ewing,  1882, 10  S.,  497— Ramsay  p.  Naime,  1838,  11  S.,  1038— Brodie  w. 
Blair,  1834, 12  S.,  944— M'Neil  v.  Roriaon,  1847, 10  D.,  16.  The  English  practice  rejects 
this  evidence  unless  the  pursuer's  character  has  been  attacked  on  record  or  in  evidence  ; 
2  Starkie  Ev.,  350—1  Phil.,  467— Taylor,  268.  (u)  1  Phil.,  468—2  Starkie  Ev., 

306.  (x)  Bamfield  r.  Massey,  1808,  1  Camp.,  460— Bate  v.  Hill.  1828, 1  Car. 

and  Pa.,  100— Brown  v.  Goodwin  (Irish  Circ),  cited  in  Taylor,  269—2  Staikie  Ev., 
806.  These  authorities  shew  that  the  English  Courts  do  not  follow  Dodd  v.  Morris, 
1814,  8  Camp.  619 ;  where,  in  an  action  of  damages  by  a  father  for  seduction  of  his 
daughter,  it  was  held  that  her  cross-examination  on  her  indelicate  conduct  to  the  de- 
fender would  not  let  in  the  pursuer's  proof  of  her  good  character  by  witnesses  generally, 
but  only  by  re-examining  her. 


whether,  on  a  consideration  of  the  evidence,  they  believed  a  testator  to  be  insane ;  but 
the  Lord  Justice-Clerk  (Inglis)  told  the  jury,  that  that  was  not  a  question  for  the  medi- 
cal witnesses,  but  that  it  was  for  the  jury  to  determine,  on  a  consideration  of  the  facts 
provt^d,  as  to  the  sanity  of  the  testator. 

1  Such  evidence  seems  admissible  in  Scotland  also ;  Walker  v.  M'Isaac,  1867, 19  D..  340. 
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set  up,  if  the  defender  has  not  attacked  it  on  record  or  in  evidence, 
has  not  been  determined. 

In  charges  of  rape  and  assault  with  intent  to  ravish,  the  prose- 
cutor may  anticipate  the  common  defence,  that  the  connection  was 
voluntary,  by  proving  the  woman's  good  character,  although  the 
defender  has  not  impugned  it  on  record  (y).  But  he  may  not  do  so 
at  the  commencement  of  the  trial  (2). 

Wherever  the  pursuer  has  been  allowed  to  support  his  charac- 
ter, it  would  seem  that  the  defender  may  impugn  it  by  counter  evi- 
dence  (a). 

§  24.  The  principle  that  the  pursuer's  character  is  in  issue  in 
actions  of  damages  for  defamation  allows  the  defender  to  lead  evi- 
dence against  it,  where  he  has  attacked  it  on  record,  or  taken  an 
issue  of  justification  (6).  The  English  authorities  are  not  agreed 
as  to  the  competency  of  such  evidence  where  the  defender  does  not 
justify  (c).  Here  it  has  been  admitted  where  there  was  ho  justifica- 
tion {d) ;  and  the  decisions  allowing  the  pursuer  to  anticipate  the 
defender's  evidence  in  such  cases  proceed  on  the  assumption  of  its 
competency  (e).  In  a  recent  case,  however,  Lord  President  Boyle 
rejected  general  evidence  against  the  pursuer's  character  in  an 
action  of  defamation,  because  the  defender  had  not  attacked  it  on 
record  or  by  an  issue  of  justification  (/). 

§  25.  Where  the  pursuer's  bad  character  is  a  ground  of  defence, 
as  in  actions  of  damages  for  breach  of  promise  of  marriage  (gr),  and 
actions  laid  on  dismissal  of  servants,  the  defender  may  prove  it ;  but 
he  will  have  to  take  a  counter-issue.  The  falsehood  of  the  slander 
is  presumed  in  actions  for  defamation  where  the  defender  is  not 
privileged  (A).  But  the  Veritas  convicii  may  be  proved  in  defence, 
provided  it  is   put   articulately   in   a   counter-issue  (i),  but  not 


(y)  M^William,  1846,  Arid.,  209.    The  prlaoner  had  stated  in  his  declaration  that 
the  connection  was  voluntary.  (2)  M*William,  9upra.  (a)  Walker  v. 

Robertson,  1821, 2  Mar.,  611— Cleland  v.  Mack,  1829,  6  Mur.,  72.  (6)  Hyslop 

V.  Staig,  1816,  1  Mar.,  21— Macf.  Pr.,  216.  (c)  Starkie,  vol.  u,  pp.  806,  641, 

and  Taylor,  268  (8d  edition,  882),  are  in  favoar  of  the  admissibility ;  Philips,  vol.  i, 
p.  467  (10th  edition,  602),  takes  the  opposite  view.  The  cases  are  fully  noted  in  aU 
these  works.  (d)  Hyslop  v.  MiUer,  1816, 1  Mur.,  49 — Denham  v.  Ogilvie,  1827, 

4  Mur.,  196— Macf.  Pr.,  216— See  also  Lord  President  Hope's  charge  in  Brodie  v,  Blair, 
1886,  14  S.,  267,  269.  (e)  Supra,  note  (t),  (/)  Bryson  v.  Inglls,  1844, 

6  D.,  868.  This  case  was  compromised  before  discussing  the  exception  to  his  Lordship's 
ruling.  ijg)  Foulkes  v,  Sellway,  1801,  8  £sp.,  286.  (h)  In  cases  of  privi- 

lege  the  pursuer  has  to  prove  that  the  slander  is  false ;  M'Intosh  v.  Flowerdew,  1861,  18 
D.,  726.  (1)  Scott  V.  M*Gavin,  1821,  2  Mur.,  486— Walker  v.  Robertson,  1821, 

ibid.,  512— Pa<prPon  v.  Rhaw.  1880,  6  Mur.,  281— Brodie  v.  Blair,  1886,  14  S.,  267. 
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otherwise  {J)»^  Nor  can  it  be  proved  without  a  counter- issue, 
where  the  defender  tenders  it  in  mitigation  of  damages,  and  not  in 
justification  ;  for  the  pursuer  has  a  substantial  interest  to  prevent 
the  damages  from  being  reduced  to  a  nominal  sum  by  means  of 
proof  of  which  he  has  not  had  notice  (i).*  In  actions  of  this  na- 
ture, however,  the  defender,  without  taking  a  counter-issue,  may 
prove  in  mitigation  of  damages  that  the  slander  was  not  raised  by 
him,  but  was  communicated  to  him  by  another  person  (I),  or  was 
currently  reported  at  the  time  (m).  As  such  evidence  is  admitted 
in  order  to  negative  the  expressed  or  implied  allegation  that  the 
defender  is  a  mahcious  calumniator,  and  not  to  shew  that  the  slan- 
derous statements  are  true,  the  defender  will  be  prevented  from 
founding  on  the  proof  for  the  latter  purpose,  if  there  is  not  a  coimter- 
issue  (n).  Where  a  party  wrote  a  letter  to  another,  charging  him 
with  having  committed  a  capital  crime  (meaning  rape),  and  where 
in  defence  to  an  action  of  damages  for  the  slander  he  founded  on 
conduct  of  the  pursuer  as  having  ^ven  rise  to  the  charge,  and  in  a 
great  measure  palliating  it,  but  without  amounting  to  a  complete 
justification,  the  Court  allowed  him  to  prove  the  conduct  in  mitiga- 

(y  )  Cases  in  preceding  note — M'NeiU  v.  Rorison,  1847, 10  D.,  15 — Scott  v.  Doherty, 
1843,  6  Dm  6.  In  Faterson  v.  Shaw,  supra,  a  mistake  in  the  locus  in  the  coonter-issno 
preTented  the  truth  of  the  slander  from  being  proved.  (k)  M*NeiU  v.  Rorison,  tu- 

pra.^  (IJ  Aitken  r.  Reid,  1819,  2  Mur.,  149—Forteith  t;.  E.  Fife,  1821,  2  Mnr., 

467 — Paterson  v.  Shaw,  1830,  6  Mur.,  279— See  also  Durham  v,  Mair,  1796,  Hume,  D., 
699— Rose  v.  Robertson,  1803,  ib.,  614— Gardner  v.  Marshall,  1803,  ib.,  620— M'Kennal 
V.  Wilson,  ib.,  628.  (m)  Scott  v.  M*Gavin,  1821,  2  Mur.,  486,  per  Lord  Chief 

Commissioner — Kingan  v.  Watson,  1828,  4  Mur.,  490,  per  nmcZmi— M'Culloch  p.  Litt, 
1861,  18  D.,  960,  per  Lord  Wood— See  also  Dougal  r.  Dougal,  1838,  11  S.,  1026. 

(n)  Aitken  w.  Reid,  «ipra— Brodie  v,  Blair,  1836,  12  S.,  941 ;  14  S.,  267,  S.  C— 
M'Culloch  V.  Litt,  supra.    Besides,  common  report  is  hearsay  of  the  Veritas ;  see  }  87. 


*  Friend  ».  Skelton,  1856,  17  D.,  548. —  Veritas  canvicii  (the  allegation  by  the  de- 
fender of  time,  place,  and  circumstances  being  sufficiently  precise)  is  a  complete  defence 
in  all  actions  of  damages  for  slander ;  Mackellar  v.  Duke  of  Sutherland,  1859,  21  D.,  222. 
See  the  previous  cases  reviewed  by  the  Lord  Justice-Clerk  (Inglis) ;  Wilson  v.  Weir  & 
Strang,  1861,  24  D.,  67. — Per  contra,  "  Truth  is  not  always  a  justification  of  libel.  It 
may  be  an  aggravation,  as  where  the  allusion  is  to  a  bodily  defect,  or  to  a  family  mis- 
fortune, for  which  the  party  taunted  was  not  to  blame,  and  which  he  could  not  help ;  or 
it  may  be,  at  best,  only  a  ground  of  mitigation,  as  where  an  individual  in  every  com- 
pany, and  on  every  occasion,  publicly  taunts  another  in  whose  conduct  he  has  no  per- 
sonal interest,  with  some  old  and  generally  forgotten  immoral  act  or  act  of  impropriety  "; 
Lord  Deas,  Ordinary,  in  Friend  v.  Skelton,  supra  (First  Division). 

A  defender  of  an  action  for  defamation,  who  takes  an  issue  in  justification,  requires 
to  prove  up  to  the  innuendo ;  Harkes  v.  Mowat,  1862,  24  D.,  701. 

3  Blaikie  v.  Duncan,  1857,  19  D.,  984,  1095. 
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tion  of  damages,  although  he  had  not  taken  an  issue  of  justifica- 
tion (o).  The  evidence  was  not  admitted  to  prove  the  Veritas  con- 
viciiy  but  to  shew  the  circumstances  which  provoked  the  slander, 
and  which  were  therefore  part  of  the  res  gestae  (p). 

§  26.  In  other  actions  besides  those  laid  on  defamation,  evidence 
against  the  character  of  the  subject  of  the  suit  is  admitted,  where 
it  throws  light  on  the  question  in  issue  and  on  the  amount  of 
damages  :  and  the  same  principle  admits  evidence  of  the  bad  char- 
acter of  the  injured  party  in  certain  criminal  cases.  On  this  ground 
in  actions  of  damages  in  England  for  seduction  of  the  pursuer's 
daughter,  and  for  criminal  conversation  with  the  pursuer's  wife, 
their  wanton  or  immodest  character,  and  even  particular  instances 
of  connection,  may  be  proved  (q),  unless  they  occurred  after  those 
with  the  defender  (r).  In  such  cases  (none  of  which  are  reported 
on  these  points  in  Scotland),  the  evidence  is  admissible,  although 
the  pursuer  has  not  attempted  to  set  up  the  character  in  question  («). 
In  an  action  of  assythment,  the  defender  was  allowed  to  prove  his 
defence  that  the  deceased  had  been  subject  to  bad  habits,  and  that, 
at  the  instigation  of  his  family  (some  of  whom  were  pursuers),  he 
had  lived  separate  from  them,  that  he  had  not  supported  them,  and 
had  bestowed  his  savings  on  a  woman  with  whom  he  carried  on  an 
adulterous  intercourse  ;  these  facts  being  relevant  on  the  question 
of  damage  (t),^ 

§  27.     In  an  ttction  of  damages  for  adultery  with  the  pursuer's 

(o)  Ogilvj  V.  Soott,  1836, 14  S.,  729,  1080 ;  see  this  case  noticed  bj  the  Lord  Jus- 
tice-Clerk (Hope)  in  M'Neill  v.  Rorison,  1847, 10  D.,  88.  (p)  On  this  point  see  also 
White  i;.  Cleugh,  1847,  10  D.,  884--Holehou8e  v.  Walker,  1868, 16  D.,  666— -Mnller  ». 
Robertson,  1868,  16  D.,  661.  (q)  Coote  v.  fierty,  1698,  12  Mod.,  282— Roberte 
r.  Malston,  SeL,  N.  P.,  24— Elsatn  v,  Faucett,  1799,  2  Esp.,  662->Bamfield  v.  Massey, 
1808,  1  Camp.,  460--Bate  v.  Hill,  1823, 1  C.  and  P.,  100— Carpenter  r.  Wahl,  1840,  8 
Per.  and  Dav.,  457—2  Starkie  Ev.,  806—1  Phil.,  467— Taylor,  256—1  Greenleaf,  72— 
See  also  an  unreported  Scotch  case  noted  in  1  Fraser,  676.  (r)  Elsam  v.  Fancett, 
wprGf  SeL,  N.  P.,  26.  («)  Authorities  in  note  {q),  {t)  Brash  v.  Steele, 
1846,  7  D.,  639. 


^  In  an  action  for  reparation  for  bodily  injuries  which,  the  pursuer  alleged,  had  in- 
capacitated him  for  business,  the  defenden,  witHout  haying  impugned  the  pursuer's 
character  on  record,  put  questions  to  him  and  to  some  of  his  witnesses  with  a  view  to 
prove  that  he  was  of  intemperate  habits.  The  Lord  Justice-Clerk  (Inglis)  held  the  line 
of  examination  to  be  competent.  Lord  Cowan  doubted  the  propriety  of  aUowing  such 
evidence  when  there  were  no  averments  as  to  character  on  record.  The  line  of  defence 
was  not  followed  out,  and  consequently  the  pursuer  examined  no  witnesses  on  the  sub- 
ject. But  he  was  allowed  the  expense  of  witnesses  brought  to  speak  to  the  point,  had 
it  been  necessary  ;  Butchart  v.  Dundee  and  Arbroath  Railway  Co.,  1869,  22  D.,  184. 
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wife,  evidence  of  his  loose  conduct  and  character,  during  the  mar- 
riage was  admitted,  as  bearing  on  the  damage  which  he  had  sus- 
tained from  the  acts  complained  of ;  but  his  general  loose  character, 
and  his  having  been  divorced  from  a  former  wife,  were  not  allowed 
to  be  proved  (u).  Where  in  an  action  of  damages  by  a  schoolmaster 
for  being  turned  out  of  his  school,  the  defence  was  that  he  deserved 
dismissal,  the  defender  was  allowed  to  prove  how  the  pursuer 
taught  the  school ;  but  the  Lord  Chief  Commissioner  was  inclined 
to  prevent  a  general  proof  of  his  character  (x), 

§  28.  In  an  action  of  damages  against  officers  of  police  for 
wrongous  apprehension  of  the  pursuer  as  a  resetter,  and  improper 
treatment  of  her  while  in  custody,  where  the  defenders  pleaded 
that  they  acted  in  discharge  of  their  duty  in  consequence  of  the 
suspicious  circumstances  against  her,  and  denied  having  treated  her 
improperly,  they  were  allowed  to  prove  several  previous  complaints 
against  her,  with  the  procedure  thereon,  and  a  conviction  in  the 
police  court,  as  these  facts  might  have  justly  influenced  them  in 
detaining  her  in  custody  (y).  In  another  action  of  a  similar  kind, 
where  the  defence  was  that  the  pursuer  had  been  "  furiously  intoxi- 
cated," and  had  committed  a  breach  of  the  peace,  and  where  there 
was  an  issue  whether  the  defender  acted  in  the  lawful  execution  of 
his  duty,  he  was  allowed  to  prove  the  pursuer's  general  behaviour 
in  his  family,  and  that  he  was  a  violent  man,  but  not  particular  acts 
of  violence  («).  Thus  also  the  defender  in  an  action  of  damages  for 
assault  may  prove  that  the  pursuer  is  of  a  quarrelsome  or  fierce  dis- 
position, if  that  is  averred  on  record  as  justifying  or  palliating  the 
attack  (a).  As,  however,  the  pursuers  character  is  not  usually  in 
issue  in  the  cases  in  this  section,  the  defender's  record  must  give 
some  notice  of  the  line  of  proof,  although  it  does  not  seem  neces- 
sary that  it  should  impugn  the  pursuer's  general  character  for  ho- 
nesty or  peacefulness  as  the  case  may  be  (6). 

Thus  also  in  trials  for  murder  and  stabbing,  the  prisoner  may 
prove  the  general  quarrelsome  and  violent  temper  of  the  person 
attacked  (c),  but  not  particular  acts  of  violence  on  the  prisoner  at 

(tf)  Baillie  v.  Bryson,  1818,  1  Mar.,  880— See  also  Brodie  v.  Blair,  1884, 12  S.,  941 
—1  Fraser,  676.  (z)  Miles  v,  Finlayson,  1829,  6  Mur.,  86.  (y)  Nimmo 

V.  Stewart,  1882,  10  S.,  844.  The  extract  conviction  was  received,  althongh  it  did  not 
bear  that  the  witnesses  had  been  sworn.  {z)  Jameson  v.  Main,  1880,  6  Mur., 

120, 1.  (fl)  Walker  v.  Ritchie,  1886,  14  S.,  1128— Lang  v,  LUlie,  1826,  4  Mur.. 

86— Bannerman  r.  Fen  wicks,  1817, 1  Mur.,  262— (See  this  case  noticed  by  Lord  Pit- 
milly  in  Lang  v.  Little).  (b)  Compare  cases  in  the  three  preceding  notes  with 

HaU  V.  Otto,  1818,  1  Mur.,  444,  and  Macfarlane  v.  Toung,  1824,  8  Mur.,  412. 

tc)  Shiels,  1846,  Arkley,  171— Irving,  1888,  2  Sw.,  109. 
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a  considerable  interval  (two  months)  before  (c?),  or  attacks  upon 
third  persons  (e).  Even  general  character  for  violence  can  only  be 
proved  when  there  is  a  special  defence  (/). 

§  29.  The  accused  in  a  charge  of  rape,  or  assault  with  intent  to 
ravish,  may  prove  the  woman's  unchaste  character,  and  even  par- 
ticular acts  of  criminality,  both  as  circumstantial  evidence  to  nega- 
tive the  charge,  and  as  an  alleviation  of  the  crime  (g).  But  the 
prosecutor  must  have  notice  of  this  line  of  evidence  (/i),  unless  he 
has  attempted  to  set  up  the  woman's  character  (i).  There  is  some 
doubt  whether  the  proof  is  limited  to  her  conduct  before  the  act 
libelled  (k).  It  is  true  that  the  loss  of  virginity  is  apt  to  make  a 
woman  reckless  of  her  virtue  ;  but  this  seems  rather  to  affect  the 
weight  of  the  subsequent  evidence,  than  to  be  a  ground  for  rejecting 
it ;  as  proof  of  gross  indecency  might  satisfy  the  jury  that  the  wo- 
man is  really  of  a  lewd  disposition,  and  might  therefore  negative 
the  charge.  It  seems  competent  to  prove  that  before  the  act  li- 
belled she  had  connection  with  other  persons  besides  the  prisoner  (Z), 
and  that  she  was  in  the  habit  of  associating  with  prostitutes  (m). 
But  an  inquiry  into  the  character  for  modesty  of  any  individual  of 
her  companions  will  be  excluded,  unless  perhaps  in  regard  to  one 
who  is  distinctly  alleged  to  be  a  common  prostitute  (w.).* 

(d)  Shiels,  tupra,  {e)  Irving,  supra,  (/)  Brown,  1836,  1  Sw.,  298. 

(^)  1  Hume,  804—1  Al.,  215—2  Al.,  631— Allan,  1842, 1  Broun,  600— Blair,  1844, 
2  Broun,  167— Tweedie,  1886,  Bell's  Notes,  84, 1  Sw.,  22— Leitcb,  1888,  2  Sw.,  112. 

(A)  Hume,  ib.— 1  Al.,  216—2  Al.,  631— M 'Millan,  1846,  Arkley  209— Wight.  1886. 
1  Sw.,  49— Blair,  supra.  (i)  Wilson,  1813,  Hume,  ib.— Al.,  ib. 

{k)  Leitch,  1838,  2  Sw.,  112,  BelFs  Notes,  84.  In  Wilson's  case  (tupra),  evidence 
of  the  woman's  subsequent  conduct  was  received ;  but  Baron  Hume  disapproves  of  the 
decision  ;  1  Hume.  804.    It  is  incompetent  in  England ;  1  Phil.,  468—2  Starlde,  806. 

{[)  Blair,  1844,  2  Broun,  167— Stephens,  1839,  2  Sw.,  848— Smith,  1806,  Burnett, 
462—2  Al.,  631 — contra^  Allan,  1842,  1  Broun,  600.  In  one  case  where  the  prisoner 
put  in  a  special  defence,  alleging  that  the  ^oman  was  at  the  time,  and  continued  to  be, 
an  immodest  woman,  and  on  the  evening  after  the  alleged  injury  had  been  found  in  bed 
with  another  man.  Lord  Medwyn  allowed  the  latter  fact  to  be  proved,  but  only  as  bear- 
ing on  the  quality  of  the  assault  and  extent  of  injury,  and  refused  to  allow  proof  of 
subsequent  immorality ;  Leitch,  supra.  Only  criminal  acts  with  the  prisoner  are  re- 
ceived in  England  ;  Hodgson's  case,  1812,  R.  and  R..  211—1  Phil.,  468—2  Starkie, 
806.*  (m)  Webster,  1847,  Arkley,  269.  (n)  Webster,  supra. 


*  Taylor  in  his  8d  Edition,  vol.  i,  p.  832,  note  8,  says  that  Hodgson's  case  has  been 
over-ruled.    Best  says  that  the  question  is  open  in  England ;  Best  on  Evidence,  }  260. 

s  In  a  trial  for  rape,  although  the  immoral  character  of  the  principal  witness  may 
be  proved  without  a  special  defence,  due  notice  should  be  given  to  the  prosecutor  of  the 
panel's  intention  to  impeach  her  character. 

In  a  recent  trial  for  rape,  the  Court  rejected  evidence  of  the  unchastity  of  the  woman, 


"zr- 
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Secondly,  As  to  the  character  of  the  defender : — 
§  30.  In  criminal  prosecutions  it  is  the  constant  practice  to  ad- 
mit proof  of  the  panel's  good  character,  both  as  circumstantial  evi- 
dence in  his  favour,  and  in  mitigation  of  punishment.  But  the 
prosecutor  is  never  permitted  to  attack  the  prisoner's  character, 
unless  the  latter  has  set  it  up ;  and  even  then  he  very  seldom  goes 
beyond  cross-examining  the  prisoner's  witnesses  on  the  point.  The 
prosecutor,  however,  may  prove  that  the  panel  has  been  previously 
convicted  of  the  crime  libelled,  and  in  charges  of  theft  that  he  is 
habit  and  repute  a  thief,  provided  the  libel  gives  notice  of  these 
specific  aggravations.^  In  principle,  the  admission  of  such  evidence 
is  not  an  exception  to  the  general  rule  ;  and  the  Court  frequently 
directs  the  jury  to  disregard  it  in  determining  upon  the  main 
charge.  But  in  practice  juries  attach  considerable  weight  to  this 
kind  of  evidence  as  bearing  on  the  whole  case.®    Where  theft,  aggra- 

Bome  yean  before  the  date  of  the  alleged  crime,  when  there  was  no  offer  to  prove  eon- 
tmued  nnchastity  up  to  the  date  of  the  crime.  It  was  held  that  the  rule,  that,  in  rape, 
the  chastity  of  the  woman  might  be  impeached,  had  this  limitation,  that  the  unchastity 
to  be  proved  must  be  at  or  immediately  before  the  date  of  the  offence ;  if  the  panel 
proved  her  imchastity  then,  he  could  carry  back  his  proof  as  far  as  he  pleased.  The 
Court  indicated  an  opinion  against  the  competency  of  evidence  of  acts  of  unchastity  with 
other  persons  besides  the  prisoner,  and  the  Lord  Justice-Clerk  (Inglis)  said  that  his 
opinion  was  in  conformity  with  that  expressed  by  Lord  Moncreiff  in  the  case  of  Allan, 
referred  to  in  note  (Z),  which  was  against  the  competency  of  that  kind  of  evidence ; 
Lord  Advocate  v.  Reid,  1861,  4  Irvine,  124 — 84  Jur.,  108.  It  is  understood,  however, 
that  such  evidence  is  frequently  led  in  practice ;  it  was  led  without  objection  in  the 
case  of  Francis  Dignan,  1854, 1  Irvine,  367.  When  it  is  intended  to  lead  such  evidence 
in  defence,  distinct  notice  of  the  names  of  parties,  places,  and  dates,  ought  to  be  given ; 
Beid,  tU  supra — ^Lord  Advocate  t7.  Forbes,  1858,  8  Irvine,  186. 

7  The  aggravation  of  habit  and  repute  a  thief  is  not  established  by  proof  that  the 
panel  had  bom  that  character  for  a  year ;  Adv.  v,  M'Pherson,  1862,  4  Irv.  It  is  not 
competent  to  prove  that  a  panel  is  habit  and  repute  a  resetter.  But  it  was  held  compe- 
tent to  inquire  what  was  the  character  of  the  persons  who  frequented  the  panel's  house ; 
Bums  V.  Hart,  1856,  2  Irv.,  571. 

8  An  exception  to  the  ordinary  practice  has  been  introduced  by  the  late  Act  consoli- 
dating  the  Statute-Law  against  offences  relating  to  the  coin ;  it  is  provided  by  that  Act 
(2  84)  that  in  the  trial  of  an  indictment  for  committing  an  offence  after  a  previous  con- 
viction or  convictions,  the  previous  convictions  shall  not  be  taken  into  consideration 
until  the  panel  has  pleaded  guilty  to  the  subsequent  offence,  or  been  found  guilty  of  it 
by  verdict  of  the  jury,  that  the  prisoner  shall  then  be  asked  whether  he  has  been 
previously  convicted  as  alleged  in  the  indictment,  and  if  he  does  not  admit  the  previous 
conviction,  the  evidence  of  it  shall  then  be  laid  before  the  jury ;  provided  that  if  a 
panel,  on  his  trial  for  a  subsequent  offence,  offers  evidence  of  his  good  character,  the 
prosecutor  may  reply,  by  evidence  of  the  conviction  of  the  panel  for  the  previous  of- 
fence, and  in  that  case  the  jury  shall  enquire  concerning  such  previous  conviction  or 
convictions  at  the  same  time  that  they  enquire  conceming  such  subsequent  offence ; 
24  and  25  Vict.,  c.  99,  {  84. 
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vated  by  the  panel  being  habit  and  repute  a  thief,  and  robbery  are 
charged  alternately,  and  the  evidence  in  the  opinion  of  the  Court 
applies  to  robbery,  the  aggravation  (which  is  limited  to  the  charge 
of  theft)  may  not  be  proved  (p).  The  prisoner's  evidence  of  cha- 
racter has  often  special  reference  to  the  individual  offence ;  e.g.,  in 
a  charge  of  murder,  his  kindly  behaviour  towards  the  deceased,  and 
his  loyalty  in  a  charge  of  treason  or  sedition.  Sometimes  even 
blemishes  in  the  panel's  character  may  be  relevant  evidence  in  his 
favour,  as  his  cowardly  or  deceitful  disposition  in  crimes  shewing 
great  boldness  and  daring, — ^his  stupidity  in  crimes  shewing  in- 
genuity,— or,  as  in  the  trial  of  Burke  for  murder,  where  the  fact  of 
his  having  carried  on  a  trade  of  body-lifting  was  dwelt  upon  by  his 
counsel.  Dean  of  Faculty  (late  Lord)  Moncreiff,  as  accounting  for 
his  having  dead  bodies  in  his  house  under  suspicious  circumstances. 

§  31.  In  civil  cases  the  defender's  character  is  held  not  to  be  in 
issue :  and  therefore  he  may  not  prove  that  it  is  good,  unless  the 
pursuer  has  attacked  it  (r).  This  rule  has  been  applied  in  actions 
of  damages  for  defamation  («),  and  for  illegal  imprisonment  (t). 
Even  in  cases  directly  involving  the  defender's  character,  the  proof 
has  been  excluded,  as  in  actions  laid  on  fraud  (u),  and.  embezzle- 
ment (x).  But  in  these  cases  there  seems  to  be  no  good  reason  for 
depriving  the  defender  of  such  circumstantial  evidence:  which 
would  have  been  admitted  if  the  same  charge  had  been  made 
against  him  in  a  criminal  Court  {y). 

§  32.  The  defender's  character  may  not  be  attacked  by  the  pur- 
suer, as  by  proving  his  dissipated  habits  in  an  action  by  a  master 
against  his  apprentice  for  deserting  his  service  (2)  ;  or  his  quarrel- 
some disposition  in  an  action  of  damages  for  assault  (a). 

§  33.  When  evidence  of  character  is  competent,  the  general  rule 


(p)  M'CaUum,  1836, 1  Sw.,  64.  (r)  Macf.  Pr.,  218.    In  Hyslop  v,  MiUer, 

1816,  1  Mnr.,  49,  where  the  defender  in  an  action  of  defamation  pleaded  comperuaHo  m- 
juriarum  in  consequence  d  the  pnrsuer  having  caUed  him  a  disgraced  officer,  he  was 
allowed  proof  of  his  good  character  in  order  to  rebut  that  charge.  (9)  Scott  1;. 

M*Gavin,  1821,  2  Mur.,  498— Cooper  v.  Mackintosh,  1828,  8  Mur.,  869— In  Armstrong 
V.  Vair,  1828,  8  Mar.,  817,  where  such  CTidence  was  led  without  objection,  the  Court 
did  not  interfere,  but  remarked  that  the  case  would  not  be  a  precedent.  (£) 

Simpson  vu  Liddle,  1821,  2  Mur.,  580.  (u)  Clark  v,  Spence,  1825,  8  Mur.,  474 

—1  Phil.,  467— Taylor,  253— Goodright,  1789,  Bull.,  N.  P.,  296— Att.-Gen.  v.  Bowman, 
1791,  2  B.  and  P.,  532,  note.  (x)  Kitchen  v,  Fisher,  1821,  2  Mur.,  591.  (y) 

The  decisions  referred  to  are  opposed  in  principle  to  those  noticed  above,  §  23,  («),  (z). 
(z)  Gnnn  v.  Goodalls,  1835,  18  S.,  1142.  (a)  Haddoway  v.  Goddart, 

1816, 1  Mur.,  15L  Here  the  defender  had  tried  to  set  up  his  character  by  cross- 
examining  the  pursuer's  witnesses. 
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admits  evidence  only  of  general  character,  not  of  particular  facts ; 
because  one  will  seldom  be  at  a  loss  to  meet  a  false  attack  upon  his 
general  character,  whereas  he  might  be  taken  by  surprise  in  having 
to  disprove  special  charges  (b).^ 


CHAPTER  III.— RELEVANCY  OF  EVIDENCE  IN  QUESTIONS  OF 
KNOWLEDGE,  INTENTION,  AND  MALICE. 

§  34.  The  knowledge,  intention,  or  malice  of  a  person,  can 
often  be  gathered  only  from  a  number  of  circumstances  not  indi- 
vidually important ;  and  therefore,  when  the  issue  involves  such 
facts,  evidence  is  received  which  in  other  cases  would  be  held  irre- 
levant (c).  Thus  in  an  issue  whether  the  defender  falsely  stated  to 
certain  officials  that  the  pursuer  had  uttered  a  forged  bank  note, 
knowing  it  to  be  forged,  where  the  defender  took  an  issue  of  pro- 
bable cause,  he  was  allowed  in  evidence  of  the  pursuer's  guilty 
knowledge  to  prove  that  warning  had  been  given  him  by  the  bank 
with  regard  to  other  forged  notes  {d).  Certain  instances  of  the 
defender  having  slandered  the  pursuer  being  in  issue,  other  in- 
stances of  similar  slander  not  set  forth  maybe  proved,  as  indicating 
the  anifnuLS  with  which  those  in  issue  were  uttered  (e)}    But  this 

(b)  Bannerman  v,  Fenwicks,  1817, 1  Mur.,  262— Cleland  v.  Mack,  1829,  6  Mur.,  72 
— Denham  v.  Ogilvie,  1827,  4  Mar.,  196— Bdllie  v.  Bryson,  1818, 1  Mnr.,  828— Sheila, 
1846,  Arkl.,  171— Irving,  1888,  2  Swin.,  109-1  Greenl.,  76— Taylor,  268—2  Starkie, 
804,  806.  Bnt  in  an  action  of  damages  against  a  coach  proprietor  for  an  overturn,  proof 
that  the  driver  was  rash  was  rejected,  while  facts  showing  him  to  be  rash  were  held 
admissible ;  Gunn  v.  Gardner,  1820,  2  Mar.,  196.  And  in  an  action  of  damages  against 
a  jailor  for  violence  to  the  defender  when  in  his  custody,  the  parsaer's  quarrelsome  dis- 
position was  not  permitted  to  be  proved,  and  the  Lord  Chief  Commissioner  (Adam)  re- 
marked, *'to  prove  his  disposition  you  must  shew  particalai;acts  of  violence,"  but  on 
this  evidence  being  tendered,  it  was  rejected  on  the  ground  of  surprise  and  want  of 
notice ;  Macfarlane  v,  Toung,  1824,  8  Mur.,  412— See  also  tiqtra,  §  27,  (u),  (z). 

(e)  See  per  Lord  Jeffrey  in  Hastie  v.  Warden,  1848, 11 D.,  240.  {d)  Gibsons  v. 

Marr,  1828,  8  Mur.,  269.  (e)  Forbes  ;;.  Kirk,  1841,  4  D.,  1177. 


*  In  an  action  of  damages  against  a  railway  company  for  injuries  sustained  in  an 
excursion  train,  the  degree  of  culpa  is  proper  for  the  consideration  of  the  jury  in  assess- 
ing damages;  Dobie  v.  Aberdeen  Railway  Co.,  1866, 18  D.,  862. 

1  In  Friend  v.  Skelton,  1866, 17  D.,  648,  Lord  Deas  observed  (668)—"  I  wish  to 
make  it  quite  clear  that  I  give  no  opinion  on  the  question— nor  do  I  understand  your 
Lordship  in  the  chair  to  have  done  so— whether,  when  it  is  set  forth  generally  that  the 
slander  uttered  on  an  occasion  specially  libelled  had  been  repeated  at  another  time,  and 

C 
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was  not  allowed  as  to  expressions  which  had  been  the  subject  of  a 
separate  issue  that  had  been  abandoned  on  account  of  error  in  the 
locus  (/).  And  where  there  were  special  issues  of  separate  slanders 
in  presence  of  certain  individuals,  proof  of  similar  slanders  to  other 
persons  was  rejected  (g),  the  Court  remarking  that  the  proof  would 
have  been  allowed  if  there  had  been  a  general  issue  (h).^  In  an 
action  of  damages  on  account  of  the  defender  having  fraudulently 
executed  a  mercantile  order,  in  the  knowledge  that  it  had  been  in- 
tended for  the  pursuer,  the  Court  rejected  evidence  that  the  de- 
fender had  several  years  before  executed  similar  orders  improperly, 
the  object  in  tendering  the  proof  being  to  shew  that  he  knew  that 
the  order  in  issue  was  meant  for  the  pursuer  (i).  But  this  decision 
may  be  questioned.  In  an  issue  whether  A  knew  that  a  certain 
assignation  had  been  granted,  proof  of  the  knowledge  of  his  agent 
B  is  relevant,  although  not  conclusive  (i).* 

§  35.  The  same  principle  applies  in  criminal  cases.  Thus  in  a 
trial  for  reset,  it  is  a  relevant  circumstance  that  the  panel  had  been 
previously  indicted  for  resetting  goods  from  the  same  thieves  from 
whom  he  was  charged  with  receiving  those  libelled  on  (Z).*    In  pro- 

(/)  Forbes  v.  Kirk,  1841, 4  D.,  1 177.  (^)  CuUen  v,  Ewing,  1882, 10  S.,  497, 

748— Ciftig  V.  Marjoribanks,  1828,  8  Mur.,  844.  (A)  In  CuUen  v.  Ewing,  ibid. 

(0  Dickson  v.  Dickson  and  Co.,  1880,  6  Mur.,  228,  and  8  S.,  988.  See  this  caae 
noticed  m^o,  2  18.  {k)  Balfour  v.  Lyle,  1882, 10  S.,  858 ;  11  S.,  906. 

(Q  William  Campbell,  Aberdeen  Autumn  Circuit,  1847,  per  Lord  Mackenzie,  not 
reported.    See  also  1  Hume,  114, 116. 


on  other  occasions,  such  repetition  of  the  slander  may  or  may  not  be  competently  proved 
as  indicating  the  anmiu.  When  such  a  question  arises,  it  will  be  proper  to  attend  to 
the  case  of  Forbes  r.  Kirk,  and  to  some  other  cases  which  have  occurred  in  practice, 
although  perhaps  not  reported." 

3  Where  in  reference  to  two  alleged  acts  of  slander  the  defender  established  the 
varitcUf  proof  of  them  was  held  not  to  aid  the  proof  of  a  third  act  of  slander,  which  being 
deponed  to  by  one  witness  only,  was  held  not  sufficiently  established.  The  proof  in  the 
case  had  been  taken  in  the  Sheriff  Court ;  Wilson  v.  Weir  and  Strang,  1861,  24  D.,  67, 

*  Evidence  of  the  malice  of  an  agent  will  not  prove  the  malice  of  his  client,  unless 
it  be  shewn  that  the  agent,  in  acting  maliciously,  was  carrying  out  the  wishes  or  repre- 
senting the  feelings  of  his  client ;  Mackellar  v.  Duke  of  Sutherland,  1862,  24  D.,  1124. 

Evidence  of  a  general  belief  in  the  neighbourhood  where  a  person  resided,  that  he 
was  insane,  held  inadmissible  to  prove  that  a  party  who  transacted  with  him  knew  of 
the  insanity ;  Greenslade  v,  Dane,  1856,  20  Beavan,  284. 

^  But  see  Bums  v.  Hart,  tuprOy  }  80,  note  7.  Baron  Hume  (vol.  i,  p.  114),  referred 
to  in  note  (Q,  says,  in  reference  to  the  circumstances  proving  guilty  knowledge  by  a  re- 
setter—*' Of  all  these  it  is  a  powerful  confirmation  if  the  panel  or  his  author  is  a  repnted 
thief  or  resetter."  On  this  passage  the  Lord  Justice-Clerk  (Hope)  observed  that  it  had 
"  been  reprobated  for  the  last  forty  years ;"  Bums  v.  Hart,  m^ira. 
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secuiions  under  the  Coining  Acts,  the  previous  convictions  for  the 
same  offence  are  relevant  evidence  for  the  jury  in  considering  the 
point  of  guilty  knowledge ;  but  their  weight  will  be  impaired  by  a 
considerable  time  having  elapsed  since  their  dates  (m).*  They  must 
always  be  libelled  on. 

§  36.  In  a  charge  of  forgery  and  uttering,  it  is  material  evi- 
dence of  the  panel's  guilty  knowledge,  that  other  forged  notes  have 
been  found  on  his  person  (w),  ot  that  he  had  previously  made  un- 
successful attempts  at  uttering  the  notes  (o).  But  such  attempts 
must  be  libelled  on  (p).  In  a  charge  of  murder,  previous  expres- 
sions of  malice,  or  acts  indicating  that  disposition,  towards  the  de- 
ceased are  relevant ;  but  in  order  to  prevent  surprise,  the  proof  is 
restricted  to  expressions  or  conduct  which  occurred  shortly  before 
the  alleged  crime,  unless  the  indictment  libels  previous  malice  (r).* 
The  prosecutor  may,  however,  prove  malice  without  libelling  it,  if 
the  panel  gives  in  a  special  defence  of  want  of  malice  (»).  Where 
the  prisoner  is  indicted  for  certain  seditious  expressions  at  a  public 
meeting,  other  expressions  in  the  same  speech  may  be  proved,  al- 
though not  libelled  on,  in  order  to  shew  the  animus  oi  the  speaker 
{€).  But  it  is  not  settled  whether  words  spoken  at  another  meeting 
not  libelled  on,  held  at  the  same  time  and  for  the  same  objects  as 
the  one  libelled  on,  can  be  proved  for  that  purpose,  without  being 


(m)  Sutherland  and  Gibson,  184S,  1  Jn.  Shaw,  186.  (n)  See  1  Al.,  419. 

(o)  1  Hnme,  167,  note— 1  Al.,  416.    The  same  remark  is  frequently  made  in  cases 
of  uttering  base  coin ;  see  1  AI.,  466.  (/>)  Hume,  ibid — 1  Al.,  417.  (r)  See 

this  illustrated  in  1  Hume,  267,  and  1  Al.,  11.  In  one  case  where  the  prosecutor  had 
not  libeUed  previous  malice,  he  was  restricted  to  a  fortnight  before  the  date  of  the 
murder ;  Divine,  16th  June  1824  (High  Court),  noticed  Al.,  ntj^ro.  In  Millar,  1887, 
1  Sw.,  486,  the  Ck>urt  admitted  evidence  of  threats  shewing  malice  six  weeks  before  the 
murder,  but  only  on  the  prosecutor  stating  that  he  would  by^  other  evidence  bring  the 
malice  (which  was  not  libelled  on)  down  to  within  a  fortnight  of  the  crime. 

(«)  Wright,  1886, 1  Sw.,  6.  (t)  Grant  and  Others,  1848,  J.  Shaw,  64. 


ft  But  see  form  of  procedure  in  indictments  under  the  Coinage  Acts,  according  to 
which  the  substantive  offence  charged  must  be  disposed  of  before  the  previous  convic- 
tions are  proved ;  24  and  26  Vict.,  c.  29,  §  84— See  aruU,  i  80,  note  8. 

*  In  a  trial  for  murder  where  malice  was  libelled,  evidence  of  malice  six  ^or  eight 
weeks  before  the  death  was  admitted ;  Lord  Advocate  t*.  Salt,  1860,  8  Irv.,  649. 

In  a  trial  for  murder  of  a  woman,  proof  that  the  prisoner  had  within  twenty-four  hours 
after  the  woman's  death  used  expressions  indicating  malice  toward  her  was  admitted ; 
also  proof  that  on  the  second  day  after  the  alleged  murder,  a  person,  since  deceased,  had 
complained  of  the  conduct  of  the  prisoner  to  the  murdered  woman ;  Advocate  v.  Stewart, 
1866,  2  Irv.,  179. 

C2 


36  RELEVANCY  OF  EVIDENCE  IN  §  36- 

narrated  in  the  indictment  {u).  A  letter  written  on  30th  April 
1845  is  not  admissible  evidence  of  a  conspiracy  libelled  as  having 
commenced  in  March  1848  ;  the  interval  being  too  great  to  indicate 
continuity  of  criminal  intent  (x). 

§  37.  In  England,  also,  collateral  facts  are  admissible  in  order 
to  shew  knowledge,  malice,  or  intention  (y).  Thus,  in  an  action 
by  the  indorsee  upon  a  bill,  where  the  defendant  proved  that  the 
payee's  name  was  fictitious,  and  the  plaintiff  thereupon  alleged  that 
the  defendant  knew  it  was  so,  or  had  given  authority  to  the  drawer 
so  to  draw  the  bill,  evidence  of  suspicious  circumstances  regarding 
other  bills  accepted  by  the  defendant,  but  not  relating  to  the  one  in 
question,  was  admitted  in  order  to  prove  the  allegation  (a).  "  In 
actions  of  defamation  other  words  written  or  spoken  by  the  de- 
fendant, either  before  or  after  those  declared  upon,  after  issue 
joined,  are  imder  the  general  issue  admissible  as  proof  of  actual 
malice,  or  deliberate  intention ;  and  for  this  purpose  it  makes  no 
diJBference  whether  the  language  on  which  the  action  is  founded  be 
equivocal  or  clear,  whether  the  collateral  words  tendered  in  evidence 
be  addressed  to  the  same  party  to  whom  the  slander  is  alleged  in 
the  declaration  to  have  been  spoken,  or  to  a  stranger,  or  whether 
these  words  be  in  themselves  actionable  or  not"  (a).  But  the 
collateral  libel  wiU  only  be  received  if  it  refers  directly  to  the  one 
in  issue,  or  relates  to  the  same  subject  matter,  as  by  repetition  of 
the  same  slander,  or  by  use  of  other  words  which  shew  the  same 
train  of  thought,  thereby  indicating  a  continuity  of  rankhng  malice 
on  the  part  of  the  defendant  (&).  If  it  shews  an  animus  of  a  diffe- 
rent slander  it  will  be  rejected  (c).  It  will  also  be  excluded  if  the 
evident  object  in  tendering  it  is  unfairly  to  recover  damages  for 
publishing  it,  and  not  to  shew  the  defender's  animus  in  the  libel  in 
issue  (rf).  In  an  action  of  damages  in  England  for  false  imprison- 
ment, where  the  defendant  pleaded  not  guilty,  and  a  justification  in 
respect  of  the  plaintiff  having  committed  a  felony,  and  where  the 
latter  plea  was  abandoned  and  apologised  for  at  the  trial,  the  fact  of 

(ii)  Grant  and  Others,  m^cfra.  This  eyidence  being  offered  and  objected  to  on  the 
ground  of  BurpriBO  and  want  of  libelling,  the  Crown  counsel  waived  the  question ;  but 
the  Court  observed  that  "  it  must  not  be  considered  as  a  ruling  by  them  that  language 
intimating  an  intention  of  conspiracy  could  not  be  proved,  though  the  specific  occasion 
on  which  it  was  used  was  not  stated  in  the  libel ;"  per  Lord  Justice-Clerk  Hope. 

(X)  Grant  and  others,  1848,  J.  Shaw,  54.  (y)  2  StarMe  Ev.,  818—1  Phil.,  461— 

Taylor,  246—1  GreenL,  71— See  also  Du  Best  r.  Beresford,  1810,  2  Camp.,  611,  mfra, 
§  88.  (f)  Hunter  v,  Gibson,  1804.  2  H.  Black,  288.  (a)  Taylor,  246. 

(b)  Pinnerty  v.  Tipper,  1809,  2  Camp.,  72,  per  Lord  Mansfield.  (c)  Fin- 

nerty  ».  Tipper,  wpra.  {d)  Stuart  v.  Lovell,  1817,  2  Starkie  R.,  96— Taylor,  248. 


§  39.  QUESTIONS  OF  INTENTION,  &C.  37 

the  justification  was  held  relevant  matter  for  the  jury  in  estimating 
the  damages,  because  it  was  evidence  of  malice,  and  a  great  aggra^ 
vation  of  the  defendant's  conduct,  as  showing  an  animus  of  per- 
severing in  the  charge  to  the  very  last  (e). 

§  38.  The  same  principle  holds  in  criminal  cases  in  England 
(/).  Thus  in  an  indictment  for  knowingly  uttering  a  forged  bank- 
note, proof  that  the  prisoner  had  shortly  before  uttered  another 
forged  note  of  the  same  manufacture,  and  that  a  number  of  these 
were  in  circulation  at  the  time,  is  admitted  to  shew  his  guilty 
knowledge,  although  the  indictment  is  silent  upon  them  {g).  And 
where  the  prisoners  were  charged  with  having  conspired  to  cause 
themselves  to  be  believed  persons  of  large  property,  for  the  purpose 
of  defrauding  tradesmen,  proof  of  other  instances  of  false  represen- 
tation by  them  was  received  (A).  On  the  same  principle  in  trials 
for  treason,  seditious  language  uttered  by  the  prisoner  at  other  times 
regarding  the  conspiracy  charged  (t),  or  an  "  overt  act  not  laid,  may 
be  given  in  evidence,  if  it  be  a  direct  proof  of  any  of  the  overt  acts 
laid :"  and  this  is  competent  although  the  acts  not  libelled  on  were 
committed  in  a  foreign  country  (4).^ 

§  39.  It  appears  from  these  illustrations  that  the  English  prac- 
tice is  rather  more  liberal  than  ours  in  receiving  collateral  facts 
in  questions  of  knowledge  and  intention.  This  difference,  and  the 
great  dissimilarity  between  the  forms  of  pleading  in  the  two  coun- 
tries, render  some  caution  necessary  in  applying  the  English  de- 
cisions to  Scotch  cases  {I). 

(0  Per  Lord  Abinger  in  Warwick  v.  Foulkes,  1844,  12  M.  and  W.,  507. 

(/)  1  PhU.,  472— Taylor,  249.  C^)  R.  v.  Ball,  1808, 1  Camp.,  824— R.  v. 

Wylie,  1804, 1  Bos.  and  PuL  New  R.,  92.  {h)  R.  v.  Roberts,  1808,  1  Gamp.,  899. 

(0  R.  V.  Watson,  1817,  2  Starkie  R.,  184—1  Phil.,  470— See  also  R.  v.  Hunt,  1820, 
8  Bar.  and  Al.,  672— Layer's  case,  1722,  16  State  Tr.,  164.  (k)  Foster,  10— 

Deacon's  case,  1746,  9  State  Tr.  (fo.  ed.),  668- Layer's  case,  1722, 16  State  Tr.,  221— 
1  PhiL,  470.  (Q  In  regard  to  criminal  cases,  the  English  doctrine  of  '*  Election" 

most  be  kept  in  view.  In  this  country  it  is  competent,  and  is  the  practice,  to  include 
in  one  indictment  any  number  of  separate  offences  of  any  degree  of  malignity,  and  only 
where  trying  all  of  them  at  once  would  interfere  with  the  justice  of  the  case,  does  the 
Court  direct  a  separation  of  the  trials ;  2  Hume,  178— Burke's  Trial,  1828,  Sep.  Rep.  A 
aeparation,  however,  is  very  rarely  required  in  practice.  But  in  England  the  indict- 
ment is  framed  in  this  way  only  in  misdemeanours.  In  felonies  the  practice  so  to  in* 
diet  "  haa  from  motives  of  humanity  been  considerably  modified ;  for  as  an  indictment 
containing  several  distinct  charges  is  calculated  to  embarrass  a  prisoner  in  his  defence. 


7  At  a  trial  in  England  for  obtaining  money  on  false  protc^ncesi  evidence  that  the 
panel  had  within  a  week  of  the  time  charged  in  the  libel  obtained  money  on  similar 
false  pretences  was  not  admitted  ;  Reg.  p.  Holt,  1860,  8  Cox,  Cr.  Cas.,  411. 
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CHAPTBB  IV.— OF  ADMITTING  COLLATERAL  FACTS  TO  DISCREDIT 

AN  OPPONENT'S  WITNESSES. 

§  40.  It  is  incompetent  to  enter  into  an  irrelevant  inquiry  for 
the  purpose  of  discrediting  an  opponent's  witness  or  testing  his  ac- 
curacy (m)}  But  some  license  in  this  respect  is  allowed  in 
examining  witnesses  to  matters  of  opinion  in  science  or  the  like ;  as 
their  evidence  can  generally  be  tested  only  by  inquiring  into  the 
data  for  their  propositions,  and  by  examining  them  upon  analogous 
and  often  hypothetical  cases  (n). 

the  judges  in  the  exercise  of  a  sound  discretion  are  .accustomed  to  quash  indictments  so 
framed,  whenever  it  appears,  before  the  jury  are  charged,  that  the  inquiry  is  to  include 
separate  crimes.  When  this  circumstance  is  discovered  during  the  progress  of  the 
trial,  the  prosecutor  is  usually  called  upon  to  select  one  felony  and  to  confine  himself  to 
that,  unless  the  offences,  though  in  law  distinct,  seem  to  constitute  in  fact  parts  of  one 
continuous  transaction ;"  Taylor,  242.  (m)  Thus  in  Innes  r.  Innes,  1887,  2  Sh. 

and  M'L.,  417,  affirming  18  S.,  1059,  where  a  party  against  whom  a  witness  was  ad- 
duced attempted  to  prove  that  she  had  falsely  represented  herself  to  be  the  wife  of  a 
certain  person  who  had  no  concern  with  the  cause,  the  evidence  was  held  incompetent 
both  in  the  Court  of  Session  and  House  of  Lords,  the  Lord  Chancellor  Xyndhurst  ob- 
serving, "  there  would  be  no  end  of  proceedings  if  the  entering  into  such  collateral  issues 
were  permitted."  So  in  Tennant  v.  Hamilton,  1889,  M'L.  and  Rob.,  821,  per  Chancellor 
Cottenham— Whealler  v.  Methuen,  1848,  6  D.,  1221—1  Starkie  Ev.,  189,  608—2 
Starkie  Ev.,  818.  Of  course  this  does  not  apply  to  matters  directly  impugning  the 
witness's  credibility,  as  malice,  previous  conviction  of  a  crime,  and  the  like.  See  the 
chapter  on  the  Credibility  of  Witnesses,  infra,  (n)  This  is  the  constant  practice 

in  cross-examining  scientific  witnesses.  In  questions  of  forgery,  specimens  of  the 
handwriting  of  the  same  individual,  sithough  quite  unconnected  with  the  writing  in 
issue,  may  be  shewn  to  the  witnesses  to  test  their  accuracy,  as  in  Bryson  v.  Crawford, 
1884, 12  S.,  987— Rose  v.  MiUar,  1881,  10  S.,  96— See  also  Folkes  v.  Chadd,  1782, 
8  Doug.,  167. 


1  It  is  incompetent  to  examine  a  witness  on  matters  not  connected  with  the  subject 
of  the  issue  or  libel,  with  the  view,  if  her  evidence  should  be  false,  of  damaging  her 
credibility ;  ruled  in  a  trial  for  rape ;  Lord  Advocate  v,  Reid  and  Others,  1861,  4  Irv., 
124.  A  witness  for  a  prisoner  said  that  he  could  not  speak  English,  and  accordingly 
gave  his  evidence  in  Irish.  In  cross-examination,  he  was  asked  if  he  had  not  spoken 
in  English  to  two  persons  in  Court,  and  on  his  answer  in  the  negative,  the  Crown  pro- 
posed to  contradict  him  by  examining  these  persons.  The  Irish  Court  of  Criminal  Ap- 
peal held  that  the  evidence  ought  to  be  rejected  as  raising  a  collateral  issue ;  Reg.  v. 
Burke,  1868,  8  Cox,  Crim.  Cas.,  44. 
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TITLE  III. 


OF  PROVING  THE  ISSUE  AND  LIBEL. 


Having  thus  considered  the  rules  as  to  the  relevancy  of  different 
items  of  evidence,  we  proceed  to  treat  of  the  application  of  the 
whole  proof  to  the  libel  and  issue  in  the  cause.  As  preliminary  to 
this  inquiry,  a  few  observations  on  the  general  nature  of  the  issue 
and  verdict  will  be  necessary.^ 


CHAPTER  I.— OP  THE  LIBEL  AND  ISSUE. 

§  41.  Jury  trials  in  the  Court  of  Session  are  conducted,  and  the 
verdicts  in  them  are  returned,  with  reference  to  "issues;"  which  are 
queries  putting  to  the  jury  categorically  the  points  they  have  to 
decide  (a).  The  issues  are  prepared  by  the  parties  by  whom  they 
are  respectively  required  ;  and  are  adjusted  between  the  parties 
with  the  aid  of  the  Court  (6).  When  so  adjusted,  they  are  settled 
as  the  issues  in  the  cause,  and  contain  the  only  questions  which  the 
jury  have  to  determine.  In  the  earlier  jury  cases  every  material 
fact  on  which  the  parties  differed  was  put  in  issue  articulately  (c). 
But  this  practice  was  discontinued  on  account  of  its  inconvenience. 
For  a  number  of  years  the  issue,  while  fairly  bringing  out  the  facts 

(a)  Lord  Gockbum  thinkB  it  would  be  a  great  improvement  to  abolish  issnes ;  Graham 
f>.  M'Laohlan,  1S58, 15  D.,  901.  (6)  18  and  14  Vict.,  c.  86,  §  88.  (e)  M'F. 

on  lasnea,  6. 


^  Tlie  present  practice  of  the  Court  is,  in  most  cases,  to  send  a  case  to  trial  on  issues 
without  any  previous  judgment  on  the  relevancy  of  the  pursuer's  case,  leaving  questions 
of  law  and  relevancy  for  determination  by  the  judge  at  the  trial. 
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on  which  the  litigation  turns,  has  done  so  in  a  general  and  compre- 
hensive manner  (d).^ 

§  42.  In  criminal  cases,  and  in  proofs  on  commission  in  civil 
causes,  the  proof  is  adduced  with  reference  to  the  libel  itself  with- 
out an  issue.*  But  issues  are  required  when  a  case  fitted  for  a  jury 
is,  by  consent  of  parties,  tried  by  the  Lord  Ordinary  without  a  jury, 
imder  the  recent  Court  of  Session  Act  (c).^  When  the  Lord  Ordi- 
nary tries  in  this  way  (either  with  or  without  consent)  questions  of 
fact  which  should  be  investigated  without  a  jury  trial  or  proof  on 

(d)  This  practice  was  introdaced  by  Lord  ChanceUor  Eldon,  directing  one  general 
issne  to  be  laid  before  the  jnrj  in  the  second  trial  of  the  Earl  of  Fife's  case,  in  place  of 
the  seven  special  issues  on  which  the  case  had  been  tried  before ;  E.  Fife  v.  E.  Fife's  Trus- 
tees, 1828, 1  Sh.  Ap.,  498.  In  actions  of  damages  for  defamation,  each  slander  is  still 
put  separately  in  issue ;  see  Lady  Ramsay  v.  Naime,  1888, 11  S.,  1038.'  («)  18 

and  14  Vict.,  c.  86,  }  46. 


2  What  is  to  be  put  in  issue  is  the  ground  of  action,  from  which  is  derived  the  in- 
ference that  forms  the  conclusion  of  the  summons ;  therefore  what  is  called  an  issue 
of  resting  owing,  is  not  properly  an  issue  at  all,  being  extracted  from  the  conclusions 
instead  of  the  condescendence  and  pleas  in  law,  where  only  the  grounds  of  action  are 
found ;  per  Lord  Justice-Clerk,  United  Mutual  Mining  and  (General  Assurance  Go.  v, 
Murray,  1860, 28  D.,  69,  72. 

When  parties  adjust  issues  to  try  the  cause,  and  when  these  issues  are  approved  of 
by  the  Court  as  the  issues  for  trying  the  cause,  they  wiU  be  held  to  embrace  the  whole 
grounds  of  action  on  which  the  parties  mean  to  insist,  and  to  imply  a  departure  from, 
and  abandonment  of,  every  ground  of  action  embraced  by  the  summons  that  is  not 
embodied  in  the  issues.  Thus  where,  in  an  action  of  declarator  of  five  different  rights 
of  way,  issues  to  try  the  cause,  were  adjusted  and  approved,  which  referred  to'  two  of 
the  paths  only,  there  was  held  to  be  a  virtual  abandonment  of  the  cause  as  regarded  the 
other  three  paths,  and  the  Court  would  not  permit  the  pursuers  at  a  later  stage  of  the 
cause,  to  abandon  the  action  quoad  these  three  roads,  reserving  their  right  to  bring  a  new 
action,  under  the  Act  6  Geo.  IV,  c.  120,  and  Act  of  Sederunt,  11th  July  1828,  but  as- 
soilzied the  defender ;  Hay  v.  Earl  of  Morton,  1862,  240  B.  M.,  1064. 

'  In  an  action  of  damages  for  defamation  where  the  first  issue  states  precisely  an 
act  of  defamation,  and  the  time  when,  place  where,  and  persons  before  whom,  it  was 
uttered,  the  pursuer  may  in  his  second  issue  put  to  the  jury  whether  the  defender  did 
not  say  the  same  thing  repeatedly,  without  putting  in  the  issue  the  days  or  places  of 
such  repeated  statements ;  Innes  v.  Swanston,  1857,  20  D.,  260. 

^  The  general  rule  is,  that  whenever  matter  of  fact  is  in  dispute,  the  cbm  should  go 
to  a  jury,  and  the  Court  will  not  grant  proof  on  commission  except  on  special  cause 
shown.  Where  both  parties  wished  a  proof  by  commission  as  to  an  alleged  practice  of 
trade,  the  Second  Division  refused  to  grant  commission,  and  directed  the  parties  to  pre- 
pare issues;  Cameron  v,  Kerr,  1861,  28  D.,  1267. 

*  In  Hood  V,  Williamson,  1861,  28  D.,  496,  the  Lord  Justice-Clerk  observed  that 
cases  likely  to  result  in  special  verdicts  were  proper  for  trial  by  the  Lord  Ordinary 
without  a  jury,  and  the  provision  of  the  statute  was  intended  to  provide  for  such  cases ; 
but  ordinary  jury  questions  should  go  to  a  jury. 
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commiflsion,  there  is  no  issue,  but  the  Lord  Ordinary  fixes  the  ques- 
tion on  which  the  proof  is  to  be  adduced  (/).• 

§  43.  The  issues,  when  unambiguous  and  articulate,  must  be 
construed  as  they  stand ;  so  that,  although  they  put  to  the  jury  a 
wider,  a  narrower,  or  even  a  diflferent  point  from  that  which  is 
brought  out  in  the  record,  their  true  construction  by  themselves 
determines  their  meaning  {g). 

§  44.  On  the  other  hand,  if  the  issue  is  ambiguous,  the  record 
may  be  used  for  the  purpose  of  explicating  it  (A).  This  must  al- 
ways be  done  in  trials  under  a  general  issue ;  which  is  framed  upon 
the  footing  of  the  record  being  referred  to  for  the  specific  grounds 
of  action  and  defence  (i)  J 

(/)  18  and  14  Vict.,  c.  86,  §  48.  C^)  Leys,  Masson  &  Co.  v.  Lord  Forbes, 

1881,  6  W.  S.,  884,  affirming  9  S.,  988.  In  this  case  Lord  Chancellor  Brougham  ob- 
served, the  officer  who  framed  the  issue  "  may  have  miscarried  as  much  as  you  please ; 
he  may  have  put  one  fact  in  issue  when  there  was  another  fact  to  be  put  in  issue ; 
he  may  have  made  the  grossest  blunder ;  but  you  are  bound  by  the  issue  he  has 
framed  as  it  now  stands."  See  also  E.  Fife  v.  £.  Fife's  Trustees,  1816, 1  Mur.,  187— 
Bertrams  v.  Bairy,  1818, 1  Mur.,  847— Berry  v.  Wilson,  1841,  4  D.,  189— Cuthbertson 
V.  Young,  1861, 14  D.,  801.  In  a  recent  trial,  however,  under  an  issue  whether  a  bank- 
rupt had  been  concerned  in  the  giving  of  a  sum  to  a  creditor  as  a  consideration  for  "  con- 
curring in  facilitating  or  obtaining  '*  his  discharge,  the  presiding  judge  observed,  that 
nothing  could  be  established  under  the  words  "  facilitating  or  obtaining,"  as  these  were 
not  in  the  record,  or  in  the  section  of  the  statute  founded  on ;  and  the  trial  accordingly 
proceeded  on  that  footing ;  Inglis  v,  Gkirduer,  1848,  6  D.,  1029,  per  Lord  Justice-Clerk 
Hope.  (A)  Bertrams  v.  Barry,  1818, 1  Mur.,  847 — Leven  v.  Young,  1818,  1  Mur., 

855— Scruton  0.  Catto,  1822,  8  Mur.  61— See  also  per  Lord  Justice-Clerk  Hope  in  Berry 
9.  Wilson,  1841,  4  D.,  189.  (t)  See  Macf.  on  Issues,  9— Cowan  v.  Watt,  1888, 

11  S.,  999. 


*  The  Lord  Ordinary  may  competently  under  this  provision  fix  for  proof  questions 
exhaustive  of  the  cause ;  Ranken  v.  Drew,  1865, 17  D.,  868. 

7  On  this  point  the  opinions  recently  expressed  in  the  Hoiise  of  Lords  are  at  variance 
with  the  practice  in  the  Court  of  Session.  In  the  HousehiU  Co.  v.  Neilson,  1848,  2 
Bell's  Ap.,  24,  Lord  Campbell  mentioned  with  much  commendation,  the  practice  in  the 
Courts  in  Scotland,  of  controlling  the  proof  to  be  led  under  a  general  issue  by  the  aver- 
ments in  the  record,  and  stated  tiiat  the  House  highly  approved  of,  and  would  most  care- 
fully guard  that  practice  ;  and  the  judgment  of  the  House  proceeded  on  a  recognition 
of  that  practice.  There  has  been  no  subsequent  decision  in  the  House  of  Lords  incon- 
sistent with  these  vievra.  But  in  Morgan  v.  Morris,  1856,  27  Jur.,  606,  the  Lord  Chan- 
cellor (Cranworth)  and  Lord  Brougham  expressed  an  opinion  that,  after  the  issue  was  set- 
tled, the  record  could  not  be  looked  to,  and  the  case  of  Neilson  was  spoken  of  as  a  special 
case,  because  it  was  a  patent  case.  When  the  case  of  Morgan  v.  Morris  came  again  be- 
fore the  House  of  Lords,  in  1858,  8  Macq.,  889,  Lord  Chancellor  Chelmsford  said,  "  It  is 
most  important  always  to  bear  in  mind  that  the  question  to  be  tried  is  involved  in  the 
issues,  and  in  these  alone,  and  that  you  are  not  at  liberty  to  go  out  of  them  for  the  pur- 
poee  either  of  limiting  the  inquiry  or  defining  with  more  particularity  the  points  to  be 
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§  45.  Although  after  the  issues  have  been  fixed  they  cannot  be 
altered  except  of  consent  {j ) ;  yet  an  accidental  error  or  miscopy 
may  be  corrected  at  the  instance  of  either  party,  although  the  other 
objects  (k)}  And  in  allowing  a  new  trial  the  Court  may  direct  it 
to  be  on  a  different  issue,  which  they  consider  better  calculated  than 
the  former  one  to  meet  the  justice  of  the  case  (2). 

§  46.  The  interlocutor  of  relevancy  in  a  criminal  case  cOTre- 
spends  to  the  approval  by  the  Court  of  the  issue.  It  ties  down  the 
prosecutor  to  evidence  in  support  of  the  libel  as  found  relevant,  and 
it  excludes  the  prisoner  from  denying  that  the  acts  charged  against 
him  are  criminal.  Accordingly,  in  a  trial  for  publishing  blasphem- 
ous works,  in  which  the  truth  of  the  Bible  was  denied,  the  usual 
interlocutor  of  relevancy  having  been  pronounced,  the  Court  pre- 
vented the  prisoner  (who  defended  himself),  from  pleading  to  the 
jury  that  the  Bible  deserved  the  aspersions  he  had  cast  upon  it(w). 

U)  Cochran  v,  Wallace,  1820,  2  Mur..  296.  (Jk)  McNeill  v.  CaldweU,  1868, 

15  D.,  590— Cooper  v.  Mackintofih,  1828, 8  Mm.,  858— Danlop  v.  Buchanan  1828, 5  Mur., 
""iT— Macf.  Pr.,  76— See  also  Inglis  o.  Gardner,  1848,  5  D.,  1029,  per  Lord  Justice-Clerk 
Hope.  In  Edwards  v.  Begbie,  1850,  18  D.,  227,  where  the  schedule  of  damages  had 
been  omitted  in  engrossing  the  issue,  the  Court  allowed  it  to  be  added  on  a  motion  made 
after  notice  of  trial  had  been  given.  (J)  E.  Fife  v.  £.  Fife's  Trustees,  1828, 1  8h. 

Ap.,  498 — Inglis  v.  Great  Northern  Bail.  Co.,  1861, 1  Macq.,  112.  (m)  Paterson, 

1848, 1  Broun,  629— See  also  Letters  v.  Black,  1848,  ArkL,  497. 


determined  by  the  jury."  The  same  views  were  expressed  in  the  House  of  Lords  in  the 
case  of  Bryden,  1855,  2  Macq.,  p.  84,  and  in  the  very  recent  case  of  Robertson  v.  Flem- 
ing, 1861, 88  Jur.,  691,  698.  On  the  other  hand,  it  has,  on  several  occasions,  been  very 
distinctly  announced  from  the  bench  in  Scotland  that  this  doctrine  is  "  opposed  to  the 
whole  course  of  our  practice,  and  to  the  principle  and  purpose  of  our  system  of  closed  re- 
cords '"per  Lord  President  in  Keir  v.  Magistrates  of  Stirling,  1858, 21  D.,  171.  See  also 
Fairley  v.  O'Halleran  and  Brown,  1855, 18  D.,  78— Christie  v,  Thomson,  1869, 21 D.,  848, 
per  Lord  Deas— MacGillivray  v.  Soutar,  1860, 28  D.,  212, 215.  There  has  been  no  change 
in  the  practice  of  our  Courts  on  this  point,  and  records  are  still  before  the  presiding 
judge  at  jury  trial  for  general  reference,  and  are  used  for  the  purpose  of  controlling 
and  limiting  the  proof. 

B  Where  a  tenant  stated  in  his  record  and  issue  that  certain  operations  by  his  land- 
lord, of  which  he  complained,  were  made  **  about  the  month  of  April  1850,"  the  Court 
refused  to  allow  him  to  correct  the  record  and  issue  by  substituting  for  that  date,  "  the 
spring  of  1851 ;"  Hill  v.  Einloch,  1855,  17  D.,  958.  But  where  it  was  put  in  an  ad- 
justed  counter-issue  whether  the  pursuer  of  an  action  for  defamation  had  committed  for- 
nication "  in  the  house  No.  5  Brown  Street,"  the  issue  was  amended  by  striking  out 
"  No.  5,"  and  adding  the  word  "  Lane  "  after  Street,  there  being  no  No.  5  either  in 
Brown  Street  or  Brown  Street  Lane,  and  Brown  Street  Lane  being  the  place  mentioned 
in  the  condescendence ;  A.  B.  v.  Skae,  1857,  19  D.,  958.  The  Court  allowed  an  altera- 
tion on  a  closed  record,  before  issues  were  adjusted,  of  the  alleged  date  of  the  defama- 
tion, which  was  the  subject  of  the  action,  the  error  being  a  mere  inadvertency,  and  the 
record  itself  affording  the  means  of  correcting  it ;  Bayne  v.  Macgregor,  1862,  24  D., 
1126— Mrs  Blaikie  r.  Duncan,  1867,  19  D.,  1095. 
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CHAPTER  II. — OF  THE  VERDICT. 

§  47.  In  civil  trials  the  verdict  is  delivered  in  Court  orally  by 
the  chancellor  of  the  jury ;  and,  after  being  committed  to  writing 
by  the  clerk,  is  read  aloud  to  the  jury,  in  order  that  any  error  in 
taking  it  down  may  be  corrected.^  In  criminal  trials  the  verdict 
used  to  be  deKvered  to  the  judge  in  writing  and  sealed  up.  The 
judge  then  opened  the  enclosure,  read  the  verdict,  and  delivered  it 
to  the  clerk  of  Court,  by  whom  it  was  engrossed  verbatim  in  the 
record:  and  the  original  and  record-copy  having  been  compared, 
the  verdict  as  recorded  was  read  aloud  by  the  clerk  in  presence  of 
the  jury  (w).  But  this  practice  was  the  source  of  many  technical 
objections,  which  materially  interfered  with  justice ;  and  therefore 
oral  verdicts  were  introduced  by  statute  (o).  They  are  now  used 
ahnost  invariably ;  for  even  where  the  verdict  is  committed  to  writ- 
ing by  the  jury  for  the  sake  of  accuracy,  it  is  read  by  their  chan- 
cellor as  an  oral  verdict.  The  verdict  on  being  announced  by  the 
chancellor  is  written  down  by  the  clerk,  and  read  over  to  the  jury 
as  in  civil  cases.  The  advantage  of  this  practice  is,  that  if  the  ver- 
dict is  ambiguous,  or  does  not  meet  the  issue  or  libel,  the  judge 
may  caU  the  attention  of  the  jury  to  the  circumstance,  and  may  re- 
inclose  them,  and  even  decline  to  receive  the  verdict  until  it  has 
been  corrected  (jp).  The  written  verdict,  on  the  other  hand,  must 
be  copied  into  the  record  with  all  its  imperfections,  and  cannot  be 
altered  or  explained  by  the  jury  after  they  have  assented  to  it  in 
Court  (r).  But  as  the  object  of  reading  it  over  to  them  is  to  secure 
their  assent,  they  may  repudiate  it  in  Court  at  the  time  ;  otherwise 
the  chancellor  and  clerk  might  concert  and  record  a  false  verdict  (»). 
For  this  reason,  also,  a  written  verdict  would  be  ineffectual,  if  it  was 

(ft)  2  Hame,  42S— 2  Al.,  687.  (o)  64  Geo.  Ill,  c.  67—6  Geo.  IV,  c.  22,  }  20 

— 9  Geo.  IV,  c.  29,  i  15.  The  last  of  these  Acts  abolished  the  written  verdict  in  all 
cases  where  it  is  returned  before  the  Court  adjourns.  (p)  Adam  on  Jur.  Tr.,  286 

—2  Al.,  687,  and  cases  there  cited— Wilsons,  1826,  Syme,  48— ^Hunter  and  Others,  1888, 
2  8w.,  16,  per  Lord  Justice-Clerk  Boyle — Brodie  v,  Johnston,  1846,  2  Broun,  669,  per 
Lord  Cockbum— Grant  and  Others,  1848,  J.  Shaw,  61.  (r)  2  Hume,  429—2  Al., 

642.  (0  Ibid. 


I  If  in  a  trial  of  civil  causes,  after  three  hours  deliberation,  nine  or  more  of  the  jury 
shall  agree,  a  verdict  may  be  returned.  If  after  six  hours  deliberation  nine  of  the  jury 
have  not  agreed  on  a  verdict,  the  jury  may  be  discharged ;  22  and  28  Vict.,  c.  7. 

"  Not  Proven  "  is  a  competent  verdict  in  civil  causes ;  Morgan  v.  Morris,  1866,  2 
Macqueen,  842,  860.  It  is  the  usual  deliverance  in  the  eccl(>siastical  Courts  of  Scot> 
land,  when  a  person  accused  Ib  assoilzied  on  the  proof. 
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handed  privately  to  the  judge  and  not  read  over  and  assented  to  by 
the  jury  in  Court  {£).  The  general  rule  against  explaining  the 
written  verdict  by  questions  put  to  the  jury  was  somewhat  over- 
looked in  a  case  where  the  prisoner  was  incorrectly  designed,  and 
the  Court  asked  the  jury  if  the  verdict  referred  to  him ;  and  on 
their  answering  that  it  did,  pronounced  sentence  accordingly  (u) ; 
and  in  another  case  where  the  verdict  mentioned  the  libel  as  an  in- 
dictment, and  the  Court  asked  the  jury  if  it  meant  the  criminal 
letters  on  which  the  prisoner  had  been  tried  (x).  But  in  both  of 
these  cases  the  meaning  of  the  verdict  was  manifest  without  the 
explanation.  In  a  previous  case  the  Court  asked  the  chancellor  of 
the  jury  what  they  meant  by  the  ambiguous  written  verdict  of 
"  guilty,  but  not  to  the  extent  libelled."  Baron  Hume,  however, 
states  good  grounds  for  questioning  that  decision  (y), 

§  48.  When  the  verdict  has  been  engrossed  in  the  way  above 
mentioned,  it  becomes  part  of  the  records  of  Court,  subject  to  the 
general  rule  as  to  such  writings,  by  which  it  is  probative  and  con- 
clusive proof  of  what  the  jury  meant  to  find  (a).  Accordingly  it  may 
not  be  contradicted  by  showing  that  the  jury,  although  allowing  it 
to  be  recorded  as  their  verdict,  were  concussed  into  emitting  it,  or 
that  they  did  not  really  consent  to  it  by  a  majority,  or  xmanimous- 
ly,  where  that  is  necessary  (a),  or  by  proving  that  they  understood 
that  mitigated  findings,  which  it  contained,  would  have  exempted 
the  prisoner  from  capital  punishment,  which  they  intended  their 
verdict  to  do  (6).  Nor  may  a  recommendation  to  mercy  be  added 
to  the  recorded  verdict  (c).  On  the  same  principle,  in  interpreting 
the  verdict  it  is  incompetent  to  receive  evidence  of  what  the  jury 
intended  to  find  (d),  or  (with  the  exception  aftermentioned)  to 
look  at  the  evidence  on  the  trial,  even  although  the  verdict  is  am- 
biguous (e),  or  self-contradictory  (/),*    It  may,  however,  be  im- 

(0  On  this  ground  the  verdict  in  a  trial  hefore  a  Sheriff  nnder  a  special  statute  was 
overturned ;  Forbes  v,  Mag.  of  Aberdeen,  11th  Feb.  1809,  F.C.  (v)  Alexander, 

1828,  2  Al.,  642.  (z)  CampbeU,  1828,  2  Al.,  642.  (y)  D.  Grant,  1818, 

2  Hume,  426.  («)  2  Hume,  426,  et  teq.—Ad&m  on  Ju.  Tr.,  286—2  Al.,  640, 642. 

(a)  2  flume,  427— MiU  v.  Nicol,  1767,  Maclauriu,  872— Mackintosh  v,  Fraser,  1884, 
12  S.,  872— See  also  Forbes  v.  Mag.  of  Aberdeen,  11th  Feb.  1809,  F.C.  (b)  Mac- 

gregor,  1752,  Maclaurin,  149.  (e)  Darling,  1880,  BelFs  Notes,  295.    But  the 

Court  intimated  that  they  would  pay  regard  to  the  recommendation  in  fixing  the  punish- 
ment, (rf)  Macgregor,  supra — Adam  on  Jur.  Tr.,  282— B.  v.  Woodfall,  1770,  5 
Burr.,  2661.  (e)  Speir  v.  Dunlop,  1825,  4  S.,  92— Walker  w.  Steele,  ib.,  828— Berry 
V.  Wilson,  1841,  4  D.,  189— Adam  on  Jur.  Tr.,  285.  (/)  Hunter,  1888,  2.  Sw.,  1. 


s  "  In  the  case  of  a  verdict  which  is  ambiguous,  imperfect,  or  inconsistent,  its  effect  is 
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pugned  on  grounds  which  strike  at  its  essential  justice, — as  that 
the  jury  were  tampered  with  and  misconducted  themselves  gross- 
ly (gr),  that  they  cast  lots  for  the  verdict  (A),  or  that  it  was  returned 
to  the  judge  privately,  without  being  read  over  to  the  jury  in  Court, 
and  without  their  consenting  to  it  (i).* 

(^)  M*Whir  V.  Maxwell, .  1886,  16  S.,  29d— See  Black  v.  Groall,  Jan.  1854,  mpen- 
dmU,^  (A)  Stewart  v.  Fraaer,  1830,  5  Mur.,  166— Adam,  Jur.  Tr.,  Appx.,  No. 

14.  But  it  was  held  that  the  jury  are  inadmissible  to  prove  such  an  allegation ;  Stewart 
V.  Fraser,  and  M*Whir  v.  Maxwell,  mpra.  This  point  is  considered  afterwards  in  treat- 
ing of  the  admissibility  of  the  judge  and  jury  as  witnesses.  (t)  Forbes  v.  Mag. 
of  Aberdeen,  11th  Feb.  1809,  F.G. 


to  be  derived,  and  only  to  be  derived,  from  the  terms  in  which  it  is  expressed.  It  is  a 
written  document  submitted  to  the  legal  consideration  of  a  Court,  and  always  to  be  con- 
strued by  the  legal  wisdom  and  faculties  of  the  Court ;  the  Court  alone  is  the  tribunal 
which  must  say  whether  the  verdict  ia  ambiguous,  &c.,  or  not.  If  it  is  not  ambiguous, 
&c.,  it  must  be  applied,  and  judgment  must  proceed  upon  it.  If  the  Court  is  of  opinion 
that  it  is  ambiguous,  the  ambiguity,  &c.,  cannot  be  remedied  by  the  Court  changing  the 
expressions  of  the  verdict ;  as  in  that  case  the  Court  would  encroach  on  the  province  of 
the  jury.  The  only  redress  which  they  can  administer  is  ordering  a  new  trial ";  Adam 
on  Jury  Trial,  p.  296,  quoted  and  adopted  by  the  Lord  ChanceUor  (Chelmsford)  in  Mor- 
gan V.  Morris,  1868,  8  Macqueen,  p.  337. 

3  16  D.,  431.  A  new  trial  was  granted  on  the  ground  of  inadequacy  of  the  damages 
awarded,  but  nothing  is  said  in  the  report  about  the  conduct  of  the  jury. 

^  In  the  late  case  of  Dobbie  v,  Johnston  and  Bussell,  1861, 28  D.,  1139,  where  the  jury 
returned  a  verdict  which  they  intended  as  a  verdict  for  the  pursuer,  but  which  was  held 
to  be  clearly  for  the  defender,  the  law  of  verdicts  was  carefully  considered.  In  answer 
to  an  issue  whether  the  pursuer  had  been  induced  to  purchase  bank  stock  by  false  and 
fraudulent  representations  made  by  the  defenders,  the  jury  returned  a  verdict  that  the 
pursuer  was  induced  to  make  the  purchases  by  the  false  representations  of  the  defenders, 
but  that  these  representations  were  not  fraudulent.  That  verdict,  the  presiding  judge 
informed  them,  was  necessarily,  in  hia  opinion,  a  verdict  for  the  defenders,  but  the  fore- 
man of  the  jury  said  it  was  meant  as  a  verdict  for  the  pursuer.  The  verdict  was  re- 
corded as  returned.  It  contained  no  assessment  of  damages.  The  pursuer  moved  for 
a  new  trial,  and  produced  affidavits  by  the  foreman  and  nine  of  the  jurymen,  who  de- 
clared that  they  meant  the  verdict  to  be  for  the  pursuer ;  that  unless  they  had  thought 
it  was  for  the  pursuer,  they  would  not  have  returned  it;  that  they  had  agreed  on 
the  amount  of  damages  which  they  were  prepared  to  have  found  due,  and  that  the  fore- 
man would  have  stated  the  amount,  but  that  from  what  was  said  by  the  judge,  he  re- 
ceived the  impression  that  the  assessment  of  the  damage  was  the  province  of  the  Court. 
The  verdict  was  therefore  objected  to  as  proceeding  on  a  misapprehension  by  the  jury. 
It  was  also  objected  to  as  being  neither  a  complete  special  verdict,  because  it  con- 
tained no  assessment  of  the  damage,  nor  a  general  verdict,  because  it  contained  no 
general  finding  for  pursuer  or  defender.  The  Court  held  that,  with  regard  to  what 
passed  in  open  Court,  the  statement  by  the  presiding  judge  was  conclusive,  and  that 
affidavits  of  the  jurymen  could  not  have  been  received  in  contradiction  of  that  state- 
ment, nor  regarded  if  inconsistent  with  it ;  but  they  considered  that  there  was  in  fact 
no  inconsistency  between  the  judge's  statement  and  the  affidavit ;  that  the  verdict  was 
a  distinct  and  exhaustive  answer  to  the  issue;  that  it  was  a  general  verdict,  and 
that  it  was  no  objection  to  it,  as  such,  that  it  contained  no  general  finding  for  pursuer  or 
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§  49.  Notwithstanding  this  strictness,  clerical  errors  which 
have  been  committed  in  engrossing  the  verdict  in  civil  cases,  may 
be  corrected  on  application  to  the  Court  (A),  and  this  would  pro- 
bably be  allowed  in  criminal  cases  also  (Z).  Baron  Hume  mentions 
a  few  instances  in  which  the  original  and  the  record  copy  of  the 
written  verdict  were  compared  in  consequence  of  it  being  alleged 

(*)  Kirk  V.  Guthrie,  1817,  1  Mur.,  279— Dalziel  v,  D.  Qjieenfiberry's  Exre.,  1826,  4 
Mur.,  18— Macf.  Prac,  289— See  also  Ritchie  v.  Ferguson,  1849, 12  D.,  119. 

(I)  See  Henry  v.  Young,  1846,  Aikl.,  105,  where  the  word  "  her  "  had  been  written 
over  "  him  "  in  the  record  of  a  criminal  sentence  by  the  Sheriff,  and  the  Court  held  it 
not  to  be  fatal,  on  the  presumption  that  the  sentence  had  been  read  over  to  the  prisoner 
in  its  altered  state.  / 


defender ;  that,  inasmuch  as  it  negatived  fraud,  it  was  necessarily  a  verdict  for  the  de- 
fenders ;  that  an  assessment  of  damages  could  not  have  altered  the  nature  of  the  verdict, 
but  would  have  been  useless  and  absurd ;  and  that  no  regard  could  be  paid  to  the  state- 
ment of  the  jury  that  they  would  not  have  returned  the  verdict  unless  they  had  thought 
it  was  a  verdict  for  the  pursuer,  because  that  amounted  to  an  assertion  by  the  jury  that 
thay  would,  from  favour  to  the  pursuer,  have  abstained  from  returning  a  Terdict  in  ac- 
cordance with  the  facts. 

Lord  Wood,  holding  the  affidavits  immaterial,  found  it  unnecessary  to  determine  for 
what  purposes  they  were  admissible,  or  whether  they  were  admissible  at  all.  Lord 
Cowan  thought  that,  in  regard  to  what  passed  in  Court,  the  statement  of  the  presiding 
judge,  made  from  his  notes  at  the  trial,  could  alone  be  received ;  and  that  the  jurymen 
could  not  be  allowed,  either  directly  by  themselves,  or  through  their  foreman,  to  im- 
pugn what  passed  in  their  presence  and  in  open  Court,  in  reference  to  the  verdict  re- 
turned and  recorded  with  their  consent ;  but  that,  with  respect  to  occurrences  not  in 
presence  of  the  Court,  and  which  might  affect  the  regularity  of  the  procedure  and  con- 
duct of  the  jury,  the  affidavits  might  be  legitimately  considered ;  when  the  foreman  had 
committed  a  mistake  as  to  the  views  of  the  jury,  that  had  been  allowed  to  be  the  sub- 
ject of  inquiry  by  affidavit  tendered  immediately  on  discovery  of  the  error.  His  Lord- 
ship held,  however,  that  the  affidavits  of  jurymen  were  not  admissible  to  prove  the  mis- 
conduct of  the  jury,  or  other  wrongous  procedure,  whereby  the  verdict  had  been  impro- 
perly obtained  or  unjustly  returned ;  but  that  the  affidavits  of  all  other  persons  were  ad- 
missible for  that  purpose.  Lord  Benholme  would  have  hesitated  to  admit  the  competency 
of  the  affidavits  had  they  been  intended  to  impeach  the  verdict  returned  and  assented 
to  in  open  Court;  it  would  be  very  dangerous  "  to  admit  of  such  ex  pott  facto  impeach- 
ment by  the  jury  of  their  own  solemn  and  public  declaration  on  oath ;"  Dobbie  v.  John- 
ston and  Russell,  1861, 23  D.,  1189— Harvey  v.  Hewitt,  1840, 8  Dowling's  Practice  Cases, 
698— Cogan  v.  Ebden,  1757,  1  Burrows,  888— Stewart  t>.  Fraser,  aupra—WWhii  v. 
Maxwell,  tupra. 

That  it  is  not  necessary,  that  in  a  general  verdict  there  should  be  a  general  finding 
for  either  pursuer  or  defender,  was  decided  in  Kyle  v.  M'Pherson,  1856, 18  D.,  1081. 

There  was  held  to  be  no  good  objection  to  the  competency  of  a  verdict  which  was 
returned  in  the  absence  of  the  pursuer's  counsel  and  agent,  who  came  into  Court  when 
the  clerk  was  writing  it  out ;  Dobbie  v.  Johnston  and  Russell,  supra.  The  Court  refused 
a  motion  for  a  new  trial,  on  the  ground  of  the  verdict  having  been  returned  and  de- 
livered to  the  clerk  of  Court  in  absence  of  the  judge,  holding  that  the  parties  having 
taken  no  exception  to  his  absence,  had  consented  to  dispense  with  his  presence ;  Brown- 
lie  V.  Tennant  &  Co.,  1856,  17  D.,  422. 
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that  they  were  dissimilar  (m).  But  it  does  not  appear  whether 
this  could  be  done  in  order  to  correct  the  record,  or  only  in  order 
to  overturn  it,  if  inaccurate.  The  same  learned  commentator  thinks 
it  a  diflScult  question  whether  the  Court  could  entertain  the  allega- 
tion that  a  material  word  had  by  inadvertence  been  omitted  in  a 
written  verdict,  e.gr.,  that  not  had  been  omitted  before  guilty  (w).* 

§  50.  The  House  of  Lords  recently  took  a  much  wider  view 
than  had  previously  been  entertained  of  the  power  of  the  Court  of 
Session  over  verdicts  in  civil  trials  before  them.  This  occurred 
in  an  action  of  reduction  improbation  of  certain  transferences  of 
money  and  bills,  where  the  issues  were  alternatively,  "  whether  the 
defender,  taking  advantage  of  the  weakness  and  facility"  of  the 
ancestor  of  the  pursuer,  "  did  by  fraud  or  circumvention  or  intimi- 
dation procure  the  subscriptions,"  Ac,  to  the  documents  in  issue. 
The  jury  returned  a  verdict  "  for  the  pursuer ;"  which,  having  been 
entered  on  record  in  these  terms  by  the  clerk,  was  objected  to  as 
ambiguous,  because  it  did  not  show  which  of  the  alternatives  in 
issue  was  found  proved.  The  House  of  Lords,  on  the  opinion  of 
Lord  Truro,  held  that  this  was  a  mis-entry  by  the  clerk,  that  the 
record  should  have  borne  that  the  jury  found  that  the  particular 
"  documents  were  obtained  from  the  deceased  by  such  and  such 
means," — ^but  that  the  entry  might  still  be  corrected  by  the  Court 
from  the  notes  of  the  judge  who  presided  at  the  trial.  The  case 
was  accordingly  remitted  to  the  Court  of  Session ;  ,and  the  entry  of 
the  verdict  was  amended  so  as  to  make  it  specific  on  the  several 
facts  in  issue  (o).  This  proceeding,  borrowed  from  the  English 
practice,  is  a  convenient  novelty  in  the  law  of  Scotland.^ 

(01)  Blair,   1681,  2  Httme,  429— Gunningham,  1730,  ib.— Hog  v.  Souter,  1788, 
Home,  ib. — See  also  Liyingstone,  1749,  ib.,  and  Maclaurin's  Cr.  Ca.,  No.  65,  S.  0. 
(ft)  2  Hume,  480.        (o)  MarianBki  v.  Cairns,  1852,  1  Macq.,  212,  and  15  D.,  268.« 


^  Perhaps  the  competency  of  such  an  alteration  conld  not  now  be  doubted,  after  the 
observations  made  in  the  House  of  Lords  in  Marianski  9.  Cairns,  1851  and  1854,  Mac- 
queen,  p.  212,  766— Morgan  v,  Morris,  1858,  8  Macqueen,  828. 

*  The  judgment  of  the  Court  was  affirmed  on  appeal ;  Marianski  v.  Cairns,  1854, 1 
Macqueen.  The  rule  of  practice  appears,  however,  to  have  been  misunderstood  and 
misapplied  by  the  Court  in  the  subsequent  case  of  Morgan  v.  Morris.  The  distinction 
between  what  was  then  held  to  be  beyond  the  power  of  the  Court,  and  what  in  the  case 
of  Marianski  was  held  to  be  within  the  competency  of  the  Court,  seems  somewhat  narrow. 
In  Morgan  v,  Morris,  the  issues  adjusted  in  a  multiplepoinding  regarding  the  estate  of  a 
deceased,  were,  (1)  whether  the  pursuer  A.  M.  was  nearest  and  lawful  heir  of  the  de- 
ceased ;  (2)  whether  the  pursuer  J.  M.  was,  along  with  A.  M.,  next  of  kin  of  the  deceased. 
The  jury  found  "  the  case  for  the  pursuers  is  not  proven. "  The  Court  applied  the  verdict 
on  the  motion  of  the  defenders,  and  repelled  the  claims  of  A.  M.  and  J.  M.    On  appeal. 
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§  61.  In  connection  with  this  subject,  it  may  be  mentioned 
that  decreesrarbitral  are  not  eflfectual  until  they  have  been  delivered 
as  finished  writs,  or  have  been  recorded.     If  the  arbiter  has  only 


the  House  of  Lords  held  that  the  verdict  was  uncertain,  because  it  did  not  show  whether 
the  pursuers  had  failed  in  proving  both  the  issues,  or  only  one  of  them ;  and  the  cause 
having  been  remitted,  the  Court  of  Session  endeavoured  to  follow  out  the  procedure 
sanctioned  in  the  case  of  Marianski,  by  amending  the  verdict.    They  considered  the 
notes  of  evidence  of  the  presiding  judge  and  his  notes  of  his  charge,  and  having  re- 
quested his  Lordship  to  state  in  what  manner  he  would  at  the  trial  have  directed  the 
verdict  to  be  entered,  if  any  motion  had  been  made  respecting  the  general  terms  in 
which  the  verdict  was  returned,  his  Lordship  stated  that  he  would  have  directed  the 
clerk  to  enter  a  verdict  that  the  jury  "  find  the  case  for  the  pursuers  is  not  proven,  and 
therefore  that  upon  the  first  issue  they  find  that  it  is  not  proven  that  the  pursuer  A« 
M.  is  nearest  and  lawful  heir  of"  the  deceased :  "  and  upon  the  second  issue,  that  they 
find  that  it  is  not  proven  that  the  pursuer  J.  M.  is,  along  with  said  A.  M.,  next  of  kin 
of  the"  deceased.    The  Court  thereupon  "  find  that  it  is  competent  for  the  Court,  after 
a  verdict  has  been  taken  down  in  terms  which  are  uncertain  or  ambiguous,  to  consider 
and  examine  the  notes  of  the  evidence,  and  the  summing  up  of  the  judge,  with  the  re- 
port of  his  opinion,  in  order  to  ascertain,  provided  they  have  dear  materials  for  doing 
so,  the  true  meaning  of  the  jury  according  to  the  actual  substance  of  the  questions  at 
issue  between  the  parties  on  the  evidence  adduced,  so  as  to  enter  the  verdict  in  the 
form  and  manner  adapted  to  the  truth  and  reality  of  the  case.     And  with  the  mate< 
rials  afibrded  to  the  Court  in  this  case  in  the  judge's  notes  of  the  evidence,  and  of  his 
summing  up,  and  his  opinion  in  the  case,  the  Lords  find,  in  concurrence  with  the 
view  taken  by  the  judge  at  the  trial,  that  substantially  one  point,  and  one  point  only,  of 
importamce  was  in  dispute  between  the  parties,  and  on  which  the  answer  to  each  issue 
equally  depended ;  viz.,  whether  the  father  of  the  pursuer  "  was  a  brother  of  the  father 
of  the  deceased ;  and  that  if  the  pursuers  failed  to  prove  that,  a  verdict  finding  such 
failure  "  clearly  imported  in  the  intention  and  opinion  of  the  jury  that  a  negative  an- 
swer must  be  returned,  equally  on  each  of  the  issues ;"  and  their  Lordships  accordingly 
directed  the  verdict  to  be  entered  in  the  terms  in  which  (as  above  quoted)  Lord  Justice 
Clerk  (Hope)  had  stated  that  he  would  at  the  trial  have  directed  them  to  be  entered. 
But  the  House  of  Lords,  on  appeal,  distinguished  the  case  from  that  of  Marianski,  which 
they  held  merely  to  authorise  the  correction  of  an  erroneous  entry  by  the  clerk  of  a 
good  and  sufficient  verdict ;  but  they  held  that  in  the  case  of  Morgan,  it  was  not  the 
entry  which  was  erroneous,  but  the  verdict  itself  which  was  bad  and  uncertain ;  where 
an  uncertain  verdict  was  once  received  and  recorded,  the  Court  had  no  power  to  amend 
it,  and  the  only  remedy  was  a  new  trial ;  an  erroneous  entry  of  a  verdict  rightly  re- 
turned might  always  be  corrected,  but  not  a  bad  verdict.    Lord  Cranworth  thought  the 
amended  verdict  as  bad  as  the  original  verdict,  because  it  merely  deduced  the  special 
findings  applicable  to  each  issue  from  the  general  verdict,  whereas  the  only  reason  why 
the  general  verdict  had  been  held  uncertain,  was  that  it  could  not,  by  logical  deduction, 
be  specially  applied  to  each  issue ;  Morgan  v,  Morris,  1856,  2  Macqueen,  842,  850 ; 
1856, 18  D.,  797 ;  1858,  8  Macqueen,  828.    Where  a  jury  returned  a  special  verdict, 
which  did  not  afford  sufficient  materials  for  a  judgment  in  favour  of  either  party,  the 
Court  directed  a  new  trial ;  Caledonian  and  Dumbartonshire  Railway  Co.,  1854, 17  D., 
25.    But  where  a  jury  give  damages  for  matters  which  they  cannot  competently  in- 
clude in  their  verdict,  such  an  error  may,  it  is  thought,  be  corrected  without  a  new 
trial ;  per  Lord  Chancellor  in  Morgan  v,  Morris,  p.  884,  quoting  Oalziel  v.  Queensberry's 
Bxecutors,  4  Mur.  18. 
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issued  a  copy  of  his  decree  without  parting  with  the  principal  (p), 
or  has  only  delivered  the  principal  to  the  clerk  of  the  submission  (r), 
it  is  held  to  be  an  intended  not  a  final  decree.  An  imperfect 
decree-arbitral,  even  in  a  verbal  submission,  cannot  'be  completed 
by  proving  what  the  arbiter  intended  to  find  (s).  Nor  are  notes 
issued  by  him  intimating  the  terms  of  his  intended  judgment  equi- 
valent to  a  decree,  as  they  do  not  contain  a  final  decision  (t). 
Consequently  the  issuing  of  them  will  not  empower  the  arbiter  to  sign 
a  decree-arbitral  in  their  terms  after  the  submission  has  expired  (u). 
The  subject  of  the  preceding  paragraphs  is  resumed  in  treating 
of  the  eflfect  of  judicial  records,  and  the  admissibility  of  extrinsic 
evidence  to  contradict  or  explain  formal  writings. 


CHAPTER  III. — ^VARIANCE  BETWEEN  THE  ALLEGATION  AND 

THE  PROOF. 

§  52.  As  the  object  of  making  up  a  record  is  to  bring  out  the 
facts  in  dispute  between  the  parties,  and  thus  to  prevent  surprise 
on  either  side,  a  different  case  from  that  which  is  averred  cannot 
be  proved,  although  it  may  in  itself  be  a  good  ground  of  action  or 
defence.  On  the  other  hand,  slight  and  immaterial  differences  be- 
tween the  libel  or  the  issue  and  the  proof  will  be  disregarded,  be- 
cause they  cannot  prejudice  the  other  party,  and  ordinary  care  will 
not  prevent  them  from  occasionally  happening.  The  question, 
whether  the  variance  in  any  particular  case  is  substantial,  depends 
on  the  nature  of  the  allegation,  and  the  object  for  which  it  is  made. 
It  is  therefore  imi)ossible  to  lay  down  any  precise  rules  for  deter- 
mining such  questions.  The  application  of  the  general  principle, 
however,  will  be  seen  from  the  following  illustrations. 

A  case  laid  upon  a  verbal  agreement  between  the  pursuer  and 
defender  cannot  be  made  out  under  the  stipulations  of  a  written 
lease  from  a  third  party  to  the  defender  (x).  Under  a .  summons 
laid  on  a  vitiated  bill,  decree  cannot  be  obtained  for  payment  of  a 
different  bill,  which  had  been  retired  by  the  one  libelled  on  (y).   A 

(v)  Gray  v.  M'Nair,  1831,  6  8.,  786 ;  affd.,  5  W.  and  S.,  806.    See  this  noticed  in 
the  chapter  on  the  Delivery  of  Deeds.  (r)  Robertson  v,  Ramsay,  1788,  M.,  668, 

17,009 ;  Hailes,  912,  S.  C,  compared  with  Simpson  ».  Strachan,  1786,  M.,  17,007  ;  Elch. 
Arbitration,  No.  2.  («)  CampbeU  v.  Mitchell,  1881,  9  S.,  876.  (0  Lang  v. 

Brown,  1862, 16  D.,  88.  (u)  Lang  v.  Brown,  tupra.  (z)  Still's  Tr.  v,  Ghivas, 

1829,  8  S.,  9.  (y)  Mnvdooh  &  Co.  o.  Lee,  1801,  House  of  Lords,  2  De.  &  And., 

841,  note. 
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party  claiming  delivery  of  a  bill  bearing  to  be  indorsed  by  him,  and 
which  he  alleged  he  had  delivered  to  the  defender  for  a  special  pur- 
pose, may  not  prove  that  his  signature  was  forged,  there  being  no 
averment  in  the  summons  to  cover  such  a  case  (z).  An  action  laid 
upon  a  bill  indorsed  by  the  pursuers  to  the  defender  cannot  be  sub- 
stantiated by  a  bill  indorsed  by  the  defender  to  a  bank  and  there- 
after retired  by  the  pursuers  (a).  Proof  of  an  act  of  homologation 
wiU  not  be  sufficient  under  a  general  issue  of  usage  of  trade,  even 
where,  if  properly  averred,  it  would  have  been  conclusive  of  the 
case  (b).  An  action  laid  on  an  agreement  between  the  pursuer  and 
defender  to  keep  house  together  at  their  mutual  expense,  cannot 
be  substantiated  by  proving  a  claim  for  board  and  maintenance  (c). 
A  claim  for  payment  of  £1000  as  the  tocher  due  to  the  pursuer  on 
his  marriage  with  the  defender's  daughter,  cannot  be  made  out  by 
proving  the  defender's  promise  to  give  £1000  to  his  daughter  for 
herself  and  her  children  (rf).  So  in  an  action  for  repayment  of  a 
sum  as  having  been  advanced  to  the  defender,  the  pursuer  may  not 
prove  a  case  of  professional  negligence  in  the  defender  (who  was 
her  law  agent),  in  advancing  the  mc»ney  for  her  on  a  bad  security 
(e).  Under  an  issue  whether  a  certain  change  in  the  direction  of 
the  boundary  stream  between  two  properties  had  been  produced  by 
the  improper  operations  of  William  Kerr,  evidence  of  operations  by 
Gilbert  Kerr  was  excluded  (/).  On  the  same  principle  it  is  incom- 
petent in  an  action  for  defamation  to  prove  a  different  slander  (^), 
or  one  uttered  in  a  different  language  (A),  from  the  slander  averrred. 
And  where  the  issue  embraces  a  specific  slander,  "  or  other  expres- 
sions to  that  effect,"  the  alternative  will  only  cover  slight  variations 
from  the  words  specified,  and  not  entirely  different  words,  although 
similar  in  meaning  {{).,  It  was  also  recently  held  that  under  an 
issue  whether  the  defender  had  by  an  innuendo  charged  the  pursuer 
with  "  having  been  a  prisoner  at  the  bar  of  a  police  court  charged 
with  a  criminal  offence,  and  having  obtained  possession  of  pledges 
or  pledged  goods  by  improper  or  unlawful  means,  or  under  circimi- 
stances  inferring  criminal  conduct"  on  his  part,  it  would  not  be 
competent  to  state  the  innuendo  to  the  jury  as  being,  that  the  pur- 

(2)  Eer  V.  Baird,  1827,  5  S.,  926.  (a)  Swing's  Tr.  v.  Farquliarson,  1829,  7  S., 

464.  (6)  Sheriff  v.  Stein's  Assig.,  1828,  4  Mur.,  467.    But  the  homologation  is 

relevant  evidence  of  the  usage ;  ib.  464.  (e)  Cunningham  v,  M'Qachen,  1831,  9 

S.,  472.  (d)  Nicolson  ».  M'Alister,  1880,  8  S.,  488.  («)  Hunter  v,  Orr,  1887, 

16  S.,  201.  (/)  M.  Tweeddale  v.  Kerr,  1821,  2  Mur.,  572.  (g)  Rosa  v. 

Monro,  1803,  Hume,  621.  (h)  Martin  v.  M'Lean,  1844,  6  D.,  981.  (1)  Martin 

V.  M'Lean,  ib. — Roes  v.  Monro,  ib. 
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8uer  had  received  goods  knowing  them  to  be  stolen  (k).  Lord 
Chief  Commissioner  Adam  once  observed  that  "scoundrer'  and 
"  rascal  **  are  so  far  synonymous,  that  an  issue  laid  upon  the  one 
expression  might  be  proved  by  evidence  of  the  other  (Z).  An  im- 
portant illustration  of  tlie  consequences  of  a  variance  between  the 
issue  and  the  proof  occurred  in  a  recent  case,  where  a  party  raised 
an  action  of  damages  on  the  ground  that  the  defender  by  himself, 
or  others  authorised  by  him,  had  entered  the  pursuer's  premises, 
searched  them  on  a  charge  of  theft  or  reset,  and  carried  away  from 
them  a  quantity  of  lead,  on  the  false  pretence  that  it  had  been 
stolen  from  the  defender ;  and  on  the  farther  ground,  that  this  was 
done  maliciously  and  without  probable  cause ;  and  where  the  de- 
fender pleaded  that  he  had  without  malice  acted  under  a  regular 
warrant  obtained  from  a  magistrate  for  recovery  of  lead  which  had 
been  stolen  from  his  premises.  The  case  having  been  tried  on  an 
issue  whether  the  defender,  by  himself,  or  those  acting  under  his 
authority,  had  wrongfully  and  illegally  entered  the  pursuer's  pre- 
mises, and  carried  away  the  lead  on  the  false  and  calumnious  alle- 
gation that  it  had  been  stolen,  the  presiding  judge  directed  the  jury 
that  the  warrant  which  the  defender  had  obtained  was  legal  and 
valid,  but  that  the  pursuer  was  entitled  to  a  verdict,  if  the  jury 
were  satisfied  that  the  entry  and  seizure  had  been  made  by  or  on 
behalf  of  the  defender,  maliciously  and  without  probable  cause. 
On  a  bill  of  exceptions,  however,  it  was  held  that  this  direction 
was  erroneous,  that  the  pursuer  could  not  under  his  record  and  is- 
sue prove  that  the  defender  had  acted  maliciously  and  without  pro- 
bable cause  in  applying  for  the  warrant,  and  that  the  jury  should 
have  been  directed  that  if  the  entry  and  seizure  were  made  by  con- 
stables acting  under  the  warrant,  the  defender  was  entitled  to  a 
verdict  (m).  The  ground  of  decision  was,  that  the  pursuer  by  his 
averments  and  issue  undertook  to  prove  that  the  defender  had  en- 
tered the  premises  and  made  the  seizure  wrongfully  and  illegally, 
without  a  legal  warrant;  whereas,  at  the  trial  he  attempted  to 
prove  that  the  defender  had  obtained  and  used  a  legal  warrant 
maliciously,  and  without  probable  cause.  Consequently,  although 
the  pursuer's  proof  would  have  entitled  him  to  a  verdict  under  an 
issue  of  malice  and  want  of  probable  cause,  it  was  not  a  proper  an- 
swer to  the  issue  on  which  the  cause  was  tried.  This  case  also  il- 
lustrates the  principle  that  when  malice  is  essential  to  the  pursuer 

{k)  SconUer  9.  Gun,  1862,  14  D.,  920.  (/)  Christian  v.  Kennedy,  1818, 1  Mur., 

427,  per  Lord  Chief  Commissioner.  (m)  Graham  v,  M'Lauchlan,  1863, 16  D.,  889. 
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obtaining  a  verdict,  it  muet  not  only  be  proved  at  the  trial,  but 
must  be  covered  by  the  issue.^ 

1  Where  the  pnisuer's  ayerments  disclose  a  case  of  privilege,  malice  must  be  averred 
and  put  in  issue.  But  where,  in  an  action  of  damages  for  slander,  the  pursuer's  aver- 
ments do  not  disclose  a  case  of  privilege,  and  where  therefore  he  does  not  take  an  issue  of 
malice,  and  where  the  evidence  discloses  that  the  defender  was  in  a  privileged  position,  it 
would  rather  appear  that  the  pursuer  can  maintain  his  case  by  proof  of  malice,  though  it  be 
neither  expressly  covered  by  his  issue  nor  averred  in  his  record.  The  principle  seems  to 
be  somewhat  of  this  kind : — A  pursuer,  in  an  action  for  defamation,  cannot  get  a  verdict 
unless  the  defamation  be  held  malicious,  either  by  presumption  of  law,  or  as  the  con- 
clusion from  evidence.  But  malice  is  always  presumed  where  no  privilege  is  dis- 
closed ;  disclosure  of  privilege  rebuts  the  presumption  of  malice  and  shifts  the  onus ; 
but  where  the  privilege  is  disclosed,  not  on  the  pursuer's  averments,  but  during  the 
trial,  it  would  seem  that  the  pursuer  can  support  by  evidence  the  presumption  with 
which  he  started,  and  satisfy  the  onus  probandi  which  the  disclosure  of  malice  has 
thrown  on  him;  Fenton  v.  Currie,  1843,  5  D.,  707— Dunbar  v.  Stoddart,  1849, 11  D., 
687 — Graham  v.  M'Laughlan,  ut  8upra,  per  Lords  Justice-Clerk  Hope  and  Wood.  But 
see  Dallas  v,  Mann,  1858,  15  D.,  746,  in  which,  in  an  action  of  damages  for  the  defender 
having  wrongfully  lodged  information  with  a  procurator  fiscal  that  the  pursuer  had 
been  guilty  of  theft,  it  was  held  that  an  averment  of  want  of  probable  cause  was  es- 
sential to  the  pursuer's  action,  and  the  Court  refused  to  allow  an  averment  to  that 
effect  to  be  added  on  revisal,  but  dismissed  the  action  as  irrelevant.  See  also  Cameron 
V.  Hamilton,  1856,  18  D.,  428,  and  Watson  v.  Burnet,  1862,  24  D.,  494,  in  w^ich  latter 
case  an  action  of  damages  for  defamation,  brought  by  a  servant  against  her  mistress, 
was  dismissed  as  irrelevant  for  want  of  an  averment  of  malice,  the  Court  refusing  to  al- 
low the  pursuer  to  add  the  averment. 

The  following  cases,  lately  decided,  afford  additional  illustrations  of  the  principle 
that  only  the  case  averred  can  be  proved.  In  defence  to  an  action  of  damages  for  hav- 
ing wrongfully  given  the  pursuer  into  custody  of  a  policeman,  the  defender  set  forth  on 
record  that  the  pursuer  had  assaulted  him ;  but  at  the  trial  he  endeavoured  to  prove 
that  the  pursuer  had  assaulted  two  ladies  in  his,  the  defender's,  society.  It  was  held 
that  his  record  did  not  cover  that  defence ;  Smith  v.  Green,  1854, 16  D.,  429.  Where 
an  heritable  subject  was  wrongly  described  in  a  summons  and  condescendence  the  Court 
refused  to  aUow  an  issue  in  regard  to  it,  "  as  described  in  the  schedule  appended," 
in  which  schedule  the  subject  was  described  correctly ;  Messer  v,  Simson,  1857, 19  D., 
664.  In  an  action  for  payment  for  work  done,  brought  on  the  ground  of  employment, 
the  Court  refused  an  issue,  whether  the  defender  "  approved  of  and  adopted  "  the  work ; 
but  allowed  an  issue,  whether  the  work  was  executed  on  the  employment  of  the  defen- 
der; Keilsou  «.  Ritchie.  1861,  28  D.,  1800.  So  in  an  action  by  the  representatives  of 
a  solicitor  for  a  business  account  prescribed,  the  defender  deponed  on  reference  that  he 
employed  the  agent  in  an  action,  but  on  condition  that  he  was  to  be  paid  for  his  ser- 
vices only  if  the  action  was  successful ;  the  Court  held  that  the  oath  was  negative,  be- 
cause the  contract  it  admitted  was  not  the  contract  libelled ;  Knox  v,  M'Caul,  1861,  24 
D.,  16.  In  the  case  of  Trodden  v,  Sweetman,  the  question  whether  a  case, somewhat  dif- 
ferent from  that  alleged  might  be  proved,  occurred  in  rather  unusual  circumstances.  The 
action  was  for  the  price  of  potatoes,  averred  by  the  pursuer  to  have  been  sold  at  £5, 5e.  per 
ton,  and  the  defender  admitted  the  purchase,  but  alleged  that  the  price  was  j&4, 5s.  per  ton. 
The  pursuer  proposed  as  an  issue,  whether  he  had  sold  and  delivered  to  the  defender  40 
tons  of  potatoes,  and  whether  the  defender  was  owing  him  £205  (£5  having  been  paid  to 
account),  his  object  being,  that  if  he  failed  to  prove  a  sale  at  £5,  58.,  he  might  still  get  a 
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§  53.  A  variance  between  the  reason  or  ground  of  action  libelled 
and  that  proved  may  be  fatal,  although  the  contract  and  facts  are 
correctly  set  forth.  Thus,  where  a  bill  or  assignation  is  challenged 
on  the  ground  of  non-onerosity,  effect  will  not  be  given  to  the  oath 
on  reference  of  the  holder  or  assignee  admitting  want  of  bona 
fides  (w).  And  in  an  action  of  reduction  by  a  tenant  of  his  leeuse, 
the  only  ground  of  action  being  that  the  defender  had  fraudulently 
misrepresented  the  extent  of  the  farm,  a  case  of  error  in  esaentiaiibus 
as  to  the  extent  will  be  ineffectual  (o).  So  where  a  party  raised  an 
action  for  repayment  of  a  certain  sum,  on  the  ground  of  the  de- 
fender's refusal  to  execute  venditions  of  shares  of  a  ship  in  terms 
of  a  contract  between  them,  and  where  the  defender  offered  to  exe- 
cute the  requisite  deeds,  the  pursuer  was  not  allowed  to  demand 
the  money  on  the  ground  of  the  contract  being  null  under  the  Be- 
gistry  Acts  (p).  On  the  same  principle,  where  an  action  was  raised 
against  creditors  on  a  sequestrated  estate,  on  the  ground  that  cer- 
tain acts  inferring  their  liability  were  within  the  powers  of  the 
trustee,  it  was  held  incompetent  to  make  out  the  case,  in  respect  of 
acts  alleged  to  have  been  beyond  his  powers  (r).  But  in  a  case  of 
facility  and  impetration  it  was  held  that  the  issue,  whether  the 
grantor  of  certain  writings  and  securities  was  "  weak  and  facile  and 
easily  imposed  upon,"  would  cover  a  case  of  helplessness  and  de- 
pendence of  old  age,  with  its  incapacity  to  resist  violence  or  intimi- 


(n)  Brown  ».  Moncur.  1887,  15  S.,  1280— Megget  v.  Brown,  1827,  6  S.,  848. 

Co)  Balmer  v  Hogarth,  1880,  8  S.,  716,  infra,  §  67.  See  also  Peacock  v.  Glen,  1821, 
1  S.,  168.  (p)  Ban  v.  Bruce,  1846,  9  D.,  222.  (r)  Kirkland  v.  Cadell, 

6th  July  1889,  F.G. 


Terdict  for  the  market  price  of  the  potatoes,  or  at  least  for  their  price  at  the  rate  ad- 
mitted by  the  defender.  But  the  Court  held  that  the  pursuer  was  bound  to  put  in  issue 
whether  he  had  sold  the  potatoes  at  £6,  58.  per  ton,  and  whether  the  defender  was 
owing  £205.  On  trial  of  this  issue,  the  jury  found  for  the  defender,  and  added  to  their 
Terdict  a  finding  that  the  potatoes  were  sold  at  £4,  5s.  per  ton,  and  that  that  price  was 
stated  in  the  pursuer's  letter  of  offer,  by  mistake,  for  £5,  5s.  The  Court,  however,  on 
the  motion  of  the  pursuer,  in  absence  of  the  defender,  who  was  a  foreigner,  and  who- 
failed  to  sist  a  mandatory  (his  former  mandatory  having  become  bankrupt),  decerned 
against  the  defender  for  £170,  being  the  price  of  the  potatoes  at  £4,  58.  But  it  was  re^ 
marked  on  the  bench,  that  the  pursuer's  motion  would  have  been  considered  as  raising 
a  very  difficult  and  important  question,  had  the  defender  appeared  to  resist  it ;  Trodden 
V,  Sweetman,  1862,  24  D.,  600  and  1860.  It  would  rather  seem  that  in  this  case  the 
pursuer  got  in  judgment  what  he  was  not  allowed  to  put  in  issue. 

Where;  in  an  action  against  directors  of  a  bank,  the  pursuers  on  record  rested  their 
action  on  the  joint  delinquency  of  the  defenders,  they  were  held  not  entitled  to  an  issue 
charging  against  any  one  of  the  defenders  an  individual  and  several  delict,  in  which  it 
was  not  said  that  any  of  the  other  defenders  were  particij^ant ;  Western  Bank  of  Scot- 
land V.  Bairds,  1862,  24  D.,  859. 
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dation,  and  that  such  incapacity  would  be  sufficient  without  prov- 
ing weak  or  defective  intellect  («). 

§  54.  An  error  in  the  character  in  which  the  pursuer  sues  will 
be  fatal,  if  it  goes  to  the  essence  of  the  case,  as  where  he  claimed 
the  balance  due  to  him  as  overseer  of  a  certain  building,  and  it  ap- 
peared from  the  evidence  that  he  had  been  contractor  {t).  The 
same  rule  applies  to  the  character  in  which  the  defender  is  sued ; 
so  that  an  action  against  a  party  as  "  owner  or  part  owner"  of  a 
ship,  will  not  sustain  a  claim  for  the  same  sums  on  account  of  his 
administration  and  management  of  the  vessel  {u)  ;  and  a  summons 
laid  on  the  passive  title  under  a  charge  to  enter  heir  will  not  cover 
a  liability  on  the  ground  of  gestiopro  haerede  (x). 

§  55.  Although  it  may  be  highly  probable  that  the  contract  or 
slander  averred  is  the  same  as  that  proved,  yet  a  variance  between 
them  in  a  matter  of  essential  description  will  be  fatal ;  because  the 
other  party  having  come  prepared  to  meet  a  certain  defined  case, 
he  might  be  surprised  and  seriously  prejudiced,  if  a  case  materially 
different  in  description  were  allowed  to  bo  proved  against  him. 
Accordingly,  under  an  issue  whether  certain  false  play  at  cards 
took  place  in  a  certain  person's  house  in  Great  King  Street,  proof 
of  such  play  in  his  house  in  Melville  Street  was  excluded  (y).  In 
one  case  where  a  slander  was  averred  as  having  been  uttered  on 
the  Pier  of  Leith,  but  was  proved  not  to  have  been  uttered  on  the 
pier  commonly  known  by  that  name,  but  on  the  custom-house  pier 
or  slip,  the  pursuer's  counsel  gave  up  that  part  of  his  case.  But 
the  presiding  judge  observed  that,  if  it  had  been  insisted  in,  he 
would  have  left  it  to  the  jury  to  say  whether  in  common  accepta- 
tion the  general  term  "  Leith  Pier"  comprehended  the  pier  or  slip 
in  question  («).  A  variance  on  this  head,  however,  will  only  be 
fatal  where  the  locus  is  essential  to  the  description  of  the  subject 
of  the  action,  as  where  from  the  nature  of  the  case  it  might  prevent 
the  defender  from  proving  an  alibi.  The  locus  contractus  is  gener- 
ally immaterial,  unless  where  a  question  of  jurisdiction  is  involved. 

§  5G.  Mis-description  in  the  date  may  be  fatal ;  as  where  the 
issue  was  whether  the  defender  lodged  a  slanderous  paper  in  process 
on  or  about  18th  November  1828,  but  the  paper  put  in  evidence 
was  dated  18th  February  1828  (a).     And  a  summons  of  consti- 

(a)  Cairns  v.  Marianski,  1850, 12  D.,  1286.  (0  Holcombe  v.  Stewart,  1842. 

4  D.,  1816.    See  also  Pollock  v.  Mather,  1828,  7  8.,  676— Shand  Pr.,  217. 

(tt)  Dempster  &  Co.  r.  Dryburgh,  1887,  16  S.,  109.  {x)  Ferguson  v.  M'Ga- 

chan,  1829,  7  S.,  680.  (y)  Paterson  v.  Shaw,  1830,  6  Mur.,  281.  (z)  Forbes 

r.  Kirk,  1842,  4  D.,  1177.  (a)  CuUen  v.  Ewing,  1832,  10  S.,  497,  743. 
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tution  on  a  bill  described  as  of  the  9th  of  the  month,  was  held  not 
to  cover  decree  for  payment  of  a  bill  dated  the  19th  (6).  In  such 
cases  the  date  is  essential  to  the  identification  of  the  subject  of  the 
action,  since,  if  errors  in  it  were  overlooked,  the  other  party  might 
be  materially  prejudiced  in  his  defence,  and  would  not  have  the  full 
benefit  of  the  decree  as  res  judicata.  When  such  consequences 
would  not  ensue,  errors  on  this  head  will  be  overlooked,  as  where  a 
summons  for  the  aliment  of  a  bastard  child  stated  the  birth  to  have 
been  on  3d  February,  but  the  pursuer  in  her  oath  in  supplement 
deponed  that  it  happened  on  3d  January  (c).  So  in  an  action  for 
repayment  of  money  as  having  been  advanced  on  a  certain  day, 
where  the  pursuer  succeeded  on  a  proof,  and  the  defender  there- 
upon referred  the  case  to  his  oath,  the  pursuer  got  decree,  although 
he  deponed  that  the  sum  had  been  advanced  not  on  the  day  libelled, 
but  at  different  times  and  in  several  sums  (d).  Here,  however,  the 
pursuer  was  in  the  favourable  position  of  having  already  proved  his 
case  as  laid ;  and  he  was  therefore  entitled  to  decree,  unless  his 
deposition  shewed  that  he  was  in  the  wrong.* 

Where  a  summons  was  laid  on  a  bill  as  drawn  by  the  pursuer, 
it  was  held  incompetent  to  proceed  with  the  action  as  for  a  bill  in 
which  his  name  had  been  written  by  another  person  for  him  by 
procuration,  and  which  he  had  afterwards  adopted  (e). 

§  57.  A  verdict  by  which  only  a  part  of  the  issue  or  libel  is 
found  proved,  is  good  as  to  that  part,  unless  the  omission  alters  the 
nature  of  the  case.  And,  on  the  other  hand,  where  the  verdict 
finds  more  than  the  issue  covers,  it  will  bo  good  to  the  smaller  ex- 
tent, provided  the  variance  is  only  in  extent  or  degree,  not  in  kind. 
For  example,  where  a  summons  claimed  a  right  of  way  as  having 
been  acquired  by  the  inhabitants  of  certain  towns  and  places  in  the 
neigbourhood,  a  verdict  finding  a  public  right  of  way  was  effec- 
tual (/).*    The  English  law  on  this  point  is  stated  by  Mr  Star- 

(6)  Barclay  v.  Alexander,  1846,  8  D.,  649.  There  was  alao  a  mis-description  in  libel- 
ling on  the  partial  payments  of  the  contents  of  the  bill.  See  also  Freebaim  v,  Dal- 
rymple,  1829,  7  S.,  476.  (c)  Hntchison  v.  Thomas,  1828,  6  S.,  1180. 

id)  M'Donnell  v.  Ranken,  1880,  8  S.,  816.  (0  Muir  v.  Braidwood,  1831, 10 

8..  8S— Jackson  v.  Williamson,  1826,  4  S.,  292.  (/)  Rogers  v.  Harvie,  1829,  7 

S.,  287— M'Ghie  v.  M'Kirdy,  1860,  12  D.,  442.  But  see  £.  of  Morton  v.  Stewart,  1818, 
1  Dow.  91. 


'  In  an  action  for  slander  the  pursuer  was  allowed,  after  the  record  was  closed,  to 
correct  an  erroneous  statement  of  the  date  of  the  alleged  Blander  ;  Bayne  v.  Macgregor, 
1862,  24  D.,  U2Q— supra,  {  46.  note  8. 

>  The  pursuers  of  a  summons  to  have  the  defenders  ordained  to  remore  obstructions 
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kie  (g)  and  Mr  Greenleaf  (A)  in  the  following  terms — There  is  a 
material  distinction  between  variance  which  arises  from  redundan- 
cy in  the  allegation  and  that  which  arises  from  redundancy  in  the 
proof.  In  the  former  case,  a  variance  between  the  allegations  and 
the  proof  will  be  fatal,  if  the  redundant  allegations  are  descriptive 
of  that  which  is  essential.  But  in  the  latter  case  redundancy  can- 
not vitiate  merely  because  more  is  proved  than  is  alleged,  unless 
the  matter  superfluously  proved  goes  to  contradict  some  essential 
part  of  the  allegation.  Thus  if  the  allegation  were  that,  in  consi- 
deration of  £100,  the  defendant  promised  to  go  to  Eome,  and  also 
to  deliver  a  certain  horse  to  the  plaintiff,  and  if  the  plaintiff  should 
fail  in  proving  the  latter  branch  of  the  promise,  the  variance  would 
be  fatal,  although  he  sought  to  recover  for  the  breach  of  the  former 
only,  and  the  latter  allegation  was  unnecessary.  But  if  he  alleged 
only  the  former  part  of  the  promise,  proof  of  the  latter  along  with 
it  would  be  immaterial.  In  the  first  case,  he  has  described  an  un- 
dertaking which  he  has  not  proved;  but  in  the  latter  he  has  merely 
alleged  one  promise,  and  proved  that  and  also  another.  But  where 
the  subject  is  entire,  as,  for  example,  the  consideration  of  a  con- 
tract, a  variance  in  the  proof  shews  the  allegation  to  be  defective, 
and  is  therefore  material.  Thus,  if  it  were  alleged  that  the  defen- 
dant promised  to  pay  £100  in  consideration  of  the  plaintiffs  going 
to  Rome  and  also  delivering  a  horse  to  the  defendant,  an  omission 
to  prove  the  whole  consideration  alleged  would  be  fatal.  And  if 
the  consideration  had  been  alleged  to  consist  of  the  going  to  Rome 
only,  yet  if  the  agreement  to  deliver  the  horse  were  also  proved,  as 
forming  part  of  the  consideration,  it  would  be  equally  fatal,  the  en- 
tire thing  alleged  and  the  entire  thing  proved  not  being  identical. 

§  58.  Cases  of  variance  between  the  libel  and  verdict  are  dealt 
with  strictly  in  criminal  cases ;  and  for  this  obvious  reason,  that 
penal  consequences  ought  only  to  follow  on  a  verdict  which  finds 
the  prisoner  guilty  of  the  specific  crime  charged  against  him.  The 
prisoner  will  therefore  be  assoilzied,  if  he  is  found  guilty  not  of  the 
offence  libelled,  but  of  one  different,  although  analogous.  This  is 
the  case  where  a  verdict  of  guilty  of  reset  is  returned  in  a  charge 
of  theft,  and  where  the  prisoner  accused  of  rape  is  found  guilty  of 


(g)  1  Starkie,  460.  (h)  1  Greenl.,  89. 


from  a  road  of  which  the  pursuors  and  thoir  predeceHSors  had,  from  time  immemorial, 
•'  free  use,  and  over  which  they  have  the  right  and  servitude  of  road,"  were  held  to  have 
failed  in  the  proof  of  their  case,  although  they  established  a  public  right  of  way  al(mg 
the  road ;  Thomson  v.  Murdoch,  1862,  24  D.,  975. 
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assault  with  intent  to  ravish  {i).  For  the  same  reason  the  prose- 
cutor in  a  charge  of  mobbing  and  rioting  may  not  prove  that  one 
of  the  prisoners  forced  a  person  to  take  an  unlawful  oath,  as  that  is 
not  one  of  the  ordinary  acts  of  a  mob  (/).  So  a  verdict  of  guilty 
of  robbery  will  not  meet  a  charge  of  theft,  and  vice  versa  {k).  And 
a  conviction  of  a  specific  crime  of  murder  or  wilful  fire-raising  is 
incompetent  in  a  charge  of  conspiracy  of  workmen  to  keep  up 
wages  by  means  of  these  crimes  (Q. 

§  59.  But  a  verdict  which  finds  an  offence  only  lower  in  degree 
than  the  one  libelled,  without  being  specifically  different,  is  good 
for  the  smaller  crime.  On  this  ground  a  verdict  of  culpable  homi- 
cide may  be  competently  returned  under  an  indictment  for  murder, 
because  it  finds  homicide  without  the  malice  which  goes  to  consti- 
tute the  capital  crime  (m),  Mr  Alison  doubts  whether  a  verdict 
of  theft  would  not  be  good  in  a  charge  of  stouthrief,  which  is  mas- 
terful theft  (n).  But  it  is  difficult  to  reconcile  this  view  with  the 
principle  that  robbery  (which,  according  to  Baron  Hume  (o),  is  the 
modem  name  of  stouthrief)  is  specifically  different  from  theft  ( p). 
Where  there  is  a  main  charge  coupled  with  an  aggravation,  the  jury 
may  of  course  find  the  former  proved  and  negative  the  latter.  Mr 
Alison  (g),  however,  thinks  that  such  a  verdict  is  not  good  when 
the  aggravated  offence  is  laid  specifically,  e.gr.,  "  assault  with  intent 
to  ravish."  This  question  is  not  likely  to  arise,  as  the  practice  is  to 
charge  the  main  offence  independently,  with  the  aggravation  added 
to  it  thus, — "  assault,  especially  when  committed  with  intent  to 
ravish."  In  some  cases  a  verdict  finding  only  part  of  the  charge 
proved  is  equivalent  to  one  of  acquittal;  as,  where  forgery  and 
uttering  are  libelled,  but  the  verdict  only  finds  the  forgery,  which 
is  not  a  point  of  dittay  without  the  uttering  (r).  On  the  same 
principle,  a  party  charged  M-ith  having  used  a  measure  not  autho- 
rised by  the  Weights  and  Measures  Act,  was  assoilzied  under  a 
verdict  which  only  found  that  he  had  the  measure  in  his  posses- 
sion (a). 

§  60.  A  verdict  finding  the  offence  as  having  been  committed 
at  a  different  time  or  place  from  those  libelled  is  bad;  because  these 
are  essential  to  the  description  of  the  crime,  and  a  variance  in  them 

(t)  Hume,  449,  2  Al.,  646.  (j)  Cairns,  1887, 1  Sw.,  697. 

(*)  WaUace,  1821,  8h.  Cr.,  80—1  Al.,  227.  (/)  Hunters,  1888,  2  Sw.,  1. 

(m)  2  Hume,  186—2  AL,  282,  646.    See  Horn,  1824,  Sh.  Cr.,  114.  (n)  1  Al..  228. 

(o)  1  Hume,  104.  {p)  Supra,  (*).  (q)  2  Al..  288,  646. 

(r)  Edwards,  1827,  Rrm.»,  277,  and  Appx.,  47.  (*)  Allan  w,  Baird,  1842,  2 

Broun,  294. 
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may  have  deprived  the  panel  of  his  defence  of  an  alibi  {t).  This 
rule  was  applied  somewhat  strictly  to  the  case  of  an  assault  charged 
as  committed  in  a  house  occupied  by  Jane  Eiddell  or  Tumbtill,  but 
which  was  proved  to  have  been  occupied  not  by  her,  but  by  her  son 
Gteorge  Turnbull(w).  In  another  case,  where  the  prisoner  was 
charged  with  having  stolen  a  thimble  from  a  lockfast  chest  of 
drawers,  it  was  held  a  fatal  variance  that  the  proof  shewed  it  was 
from  a  box  on  the  top  of  the  chest  (x).  But  a  slight  variance, 
which  could  not  have  prejudiced  the  prisoner  in  his  defence,  will 
not  be  fatal ;  as  where  a  rape  was  charged  as  having  been  commit- 
ted at  or  near  the  wall  which  "  forms  the  west  boundary"  of  a  cer- 
tain bleaching  green,  and  it  turned  out  that  the  wall  was  the  south 
boundary  (y).* 

§  61.  Slight  diJDFerences  between  the  description  and  the  proof 
of  the  subject  of  the  crime  have  been  held  fatal.  In  a  charge  of 
rape  on  Christian  Urquhart,  "  daughter  of,  and  then  and  now  or 
lately  residing  with  Alexander  Urquhart,  labourer  at  Knockie,  in 
the  parish  of  Timff  and  coimty  of  Aberdeen,"  the  proof  established 
that,  at  the  time  libelled,  she  was  living  with  another  person ;  and 
the  panel  was  acquitted,  although  there  was  no  doubt  of  the  iden- 
tity (2).   And  in  a  charge  of  murdering  a  child,  "daughter  of  Marion 

(Q  2  Hume,  207.  On  this  account,  when  the  time  or  place  of  the  offence  cannot  be 
precisely  fixed,  the  prosecutor  is  allowed  to  add  to  his  usual  description  the  words  "  or 
at  some  other  time  (or  place)  to  the  prosecutor  unknown ;"  2  Hume,  215.  But  if  the  evi- 
dence  shews  that  he  has  done  this  unwarrantably,  the  Court  wiU  probably  interfere  and 
stop  the  trial ;  s6e  GiUies,  1881,  Bell's  Notes,  197, 198— Walker,  1888,  ibid.,  199. 

(«)  Cairns,  1887,  1  Sw.,  697.  (x)  Gardner,  1887, 1  Sw.,  648.    This  decision 

may  be  questioned.  (y)  Henderson,  1836,  1  Sw.,  816.    The  subject  of  this  sec- 

tion is  fuUy  treated  in  2  Hume,  207—2  Al.,  267— Bell's  Notes,  207. 

(«)  Murray,  1826,  2  Hume,  197,  note— 2  Al.,  285. 


*  A  panel  was  charged  with  having  committed  an  offence  in  Oban,  in  the  parish  of 
Oban  and  county  of  Argyle.  There  waa  no  parish  of  Oban,  but  the  Lord  Justice-Clerk 
(Boyle)  allowed  the  prosecutor  to  amend  the  indictment  by  striking  out  the  words  "in  the 
parish  of  Oban ;"  Lord  Advocate  v.  M'lntyre,  referred  to  in  Maxwell  v.  Black  and  Morri- 
son, 1860,  8  Irvine,  592,  in  which,  where  a  panel  was  convicted  in  the  Sheriff-court  on  a 
charge  of  an  offence,  said  to  have  been  committed  in  his  own  house  in  the  parish  of 
Auchtermuchty  in  Fife,  the  conviction  was  quashed  in  the  High  Court  on  admission 
that  the  panel's  house  was  in  the  neighbouring  parish  of  Collessie.  This  case  was  held 
to  bo  distinguished  from  that  of  M'Intyre,  because  in  the  case  of  Maxwell  there  was  a 
false  averment  about  the  locus  of  the  offence,  whereas  in  the  case  of  M'Intyre  it  was  not 
averred  that  the  offence  had  taken  place  in  any  existing  geographical  area  different 
from  the  true  locus.  The  Lord  Justice-Clerk  (Inglis)  laid  it  down  as  a  general  rule 
that  if  in  an  indictment  the  parish  be  stated  incorrectly,  the  error  will  be  fatal  to  the 
indictment ;  Maxwell  v.  Black  and  Morrison. 
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Hepburn,"  it  was  proved  that  the  mother  (whose  name  was  Hep- 
burn), had  been  baptised  "  Elspeth  Menny,"  after  her  mother,  whose 
last  name  was  "  Menny,"  that  she  had  dropt  the  name  "  Elspeth," 
had  given  her  name  as  "  Menny  "  when  examined  before  the  She- 
riff, and  only  while  six  months  in  one  service  had  been  called 
"  Marion."  This  was  held  a  fatal  variance,  although  "  Meney "  is 
the  common  Scotch  abbreviation  for  "  Marion,"  and  there  was  ho 
doubt  that  conatahcU  de  persona  (a).  A  charge  of  assaulting  a  per- 
son named  M^Tiggan  was  not  allowed  to  be  proved  by  evidence  of 
an  assault  on  one  M'Figgan  (6),  although  otherwise  the  descriptions 
agreed.  But  if  the  injured  party  is  rightly  named,  an  error  in  his 
designation  will  be  overlooked,  if  it  does  not  affect  his  identifica- 
tion ;  as  where  he  was  described  as  a  merchant,  and  it  appeared 
that  he  was  only  a  merchant's  clerk  (c).  and  where  he  was  described 
as  a  lamp-lighter  instead  of  a  bill-sticker  (d).  In  one  case,  where 
the  person  alleged  to  have  been  murdered  was  designed  as  the 
daughter  of  two  persons  correctly  named,  but  the  father  was  de- 
scribed as  a  Wright  instead  of  a  tailor,  the  charge  was  abandoned  (e). 
It  appears,  however,  that  if  the  prosecutor  had  pressed  the  case, 
the  Court  would  have  directed  the  jury  to  convict  (/).  According- 
ly in  a  charge  of  theft  of  a  black  and  white  plaid,  which  was  proved 
to  be  blue  and  white,  the  variance  was  held  immaterial  {g). 
A  similar  decision  was  pronounced  where,  in  a  charge  of  forgery 
and  uttering,  the  uttering  was  libelled  as  made  to  Galloway,  the 
agent  at  Airdrie  for  the  National  Bank,  and  the  proof  showed  that 
the  docxmient  had  been  given  to  Somerville,  and  by  him  to  Grallo- 
way,  who  was  in  the  bank  at  the  time  (A).* 

Farther  illustrations  on  these  points  will  be  found  in  the  works 
of  Baron  Hume,  Mr  Burnett,  and  Mr  Alison.  It  must  be  observed, 
however,  that  the  last  named  author  states  the  law  too  strictly  as 


(a)  Ferguson,  1831,  Sh.  Or.,  289.  (b)  Muir,  1821,  Sh.  Cr.,  56. 

(0  M'Avoy,  1837, 1  Sw.,  466.  (rf)  M'Gee,  1837,  1  Sw.,  425. 

(«)  Hannay,  1806,  2  Hume,  197.  (/)  Per  Lord  Meadowbank  in  M'Gee,  tupra. 

Iff)  Henry  v.  Young,  1846,  Arkl.,  106.  (A)  Pender,  1836,  1  Sw.,  25. 


*  A  prisoner  charged  with  the  murder  of  "  Alexander  Davidson,  sawyer  at  Dallu- 
lich,  in  the  parish  of  Edinkillie  and  shire  of  Elgin,"  was  held  entiUed  to  a  verdict  of 
not  guilty,  on  proof  that  the  murdered  person,  Alexander  Davidson,  sawyer,  resided  at 
Dallulich,  in  the  parish  of  Ardclaeh  and  shire  of  Naime ;  Lord  Advocate  v.  M'Pherson, 
1824 ;  explained  by  the  Lord  Justice-Clerk  (Inglis)  in  Maxwell  v.  Black  and  Morrison, 
1860,  8  Irv.,  692.  The  notice  of  the  case  of  MTherson  in  Alison's  Practice,  p.  262,  is 
erroneous. 
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to  variance  between  the  libel  and  the  proof,  both  in  regard  to  the 
corpus  delicti  {%)  and  locus  delicti  (k). 

§  62.  Where  there  is  clearly  a  variance  between  a  party's  line 
of  proof  and  his  record,  the  Court  will  interfere  during  the  trial ; 
but  if  it  is  doubtful,  the  case  will  be  allowed  to  go  to  the  jury,  un- 
der a  direction  as  to  the  variance  (I).  For  example,  where  an  as- 
sault by  firing  a  loaded  gun  was  laid  as  at  a  wood  called  Straiten 
Dean,  and  some  of  the  witnesses  called  the  place  Struckon  Dean, 
the  Court  held  that  if  the  act  were  proved  to  have  been  committed 
at  the  latter  place,  the  objection  would  have  been  fatal,  but  that 
the  evidence  was  contradictory,  and  that  it  lay  with  the  jury  to  de- 
cide the  matter  (m). 

§  63.  When  the  presiding  judge  is  doubtful  whether  there  is  a 
fatal  variance  between  the  evidence  and  the  issue,  especially  in  civil 
cases,  he  frequently  directs  the  jury  to  return  a  Bpecial  verdict, 
finding  the  facts  which  they  consider  to  have  been  proved :  and 
the  Court  have  thereupon  to  determine  whether  the  verdict  affirms 
or  negatives  the  issue.  It  is  also  competent  for  the  presiding 
judges  in  civil  cases  in  the  Court  of  Session  "  to  order  and  direct 
any  facts  not  falling  under  the  issues,  but  which  shall  appear  in 
evidence,  and  which  they  shall  deem  material  to  the  merits  of  the 
case  or  important  to  the  decision  of  the  law,  to  be  found  by  the 
jury,  and  to  be  indorsed  on  the  issue  or  issues,  or  on  a  paper  or 
parchment  to  be  attached  to  the  issue  and  issues,  and  certified  under 
the  hands  of  the  judge  who  tries  the  cause,  and  returned  with  the 
verdict  and  issues  to  the  Division  of  the  Court  of  Session  or  the 
Lord  Ordinary  by  whom  the  case  was  sent  to  the  jury "  (n).  But 
this  power  has  been  very  seldom  exercised  (o).® 

§  64.  There  are  important  differences  between  the  Scotch  and 
English  law  in  questions  of  variance.  In  criminal  cases  in  Eng- 
land, it  is  held  that  "  if  the  charge  be  of  a  felonious  assault  with  a 
staff,  and  the  proof  be  of  such  an  assault  with  a  stone ;  or  if  a 
wound  alleged  to  be  with  a  sword  be  proved  to  be  inflicted  with  an 
axe  ;  or  if  a  pistol  be  stated  to  have  been  loaded  with  a  bullet,  and 
it  turns  out  to  have  been  loaded  with  some  other  destructive  ma- 

(i)  See  per  Lord  Justice- Clerk  in  Henry  v.  Young,  nipra,  commenting  on  2  Al.,  297. 

{k)  Per  Ijord  Moncrieff  in  Paterson  v.  Ritchie,  1848,  J.  Shaw,  1,  commenting  on  2 
Al.,  262.  (0  See  Forbes  v.  Kirk,  1842,  4  D.,  1177,  iupra, }  66.  (i»)  Corbet, 

1828,  Syme.  889.  (»)  69  Geo.  Ill,  c.  86. 1  9—11  Geo.  IV,  and  1  WiU.  IV, 

c.  69,  {  1-  {o)  Compare  Hunter  v.  Carson,  1822,  8  Mar.,  284,  with  M.  Tweeddalft 

V.  Ker,  1821,  2  Mur.,  672,  and  DarUng  v.  Grieve,  1822,  8  Mur.,  94.« 


6  Trodden  v.  Sweetman,  1862,  24  D.,  1860,  mpra,  }  62,  note  1. 
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terial ;  or  if  the  death  averred  to  have  been  caused  by  one  kind  of 
poison  be  shewn  to  have  been  occasioned  by  another,  the  charge  is 
substantially  proved,  and  there  is  no  variance "  (p).  But  in  our 
practice,  if  the  indictment  so  far  mis-described  the  injury  as  in  most 
of  the  cases  referred  to,  without  adding  "  or  with  some  other  instru- 
ment,'' or  poison,  Ac,  "  to  the  prosecutor  unknown,"  there  can  be 
Kttle  doubt  that  the  Court  would  interfere.  In  civil  cases  in  Eng- 
land, abnost  evqry  disagreement  between  the  allegation  and  the 
proof,  except  in  matters  clearly  unimportant,  used  formerly  to  be 
fatal  (r).  But  in  consequence  of  the  delay  and  injustice  arising 
from  this  practice  two  statutes  were  passed,  under  which  it  is  com- 
petent for  the  Court  or  presiding  judge,  even  where  there  is  a  mate- 
rial variance,  to  cause  the  record  to  be  amended  on  certain  condi- 
tions as  to  costs  («).  Another  difference  between  the  practice  in 
the  two  countries  is,  that  in  England  precise  proof  may  in  many 
instances  be  rendered  unnecessary  by  the  form  of  allegation  shew- 
ing that  the  party  did  not  mean  to  bind  himself  to  it.  In  such 
cases  sums,  magnitudes  and  the  like  are  averred  under  a  scilicet  or 
videlicet, — e.g.,  where  a  plaintiff  declared  that  the  defendant  is  in- 
debted to  him  in  a  certain  sum,  to-wit,  £26,  being  the  unpaid  ba- 
lance of  a  larger  sum  {t). 


CHAPTER  IV. — OF  THE  RULE  THAT  THE  SUBSTANCE  OF  THE  ISSUE 

OR  LIBEL  MUST  BE  PROVED. 

§  65.  The  substance  of  the  issue,  or  of  the  libel  where  there  is 
no  issue,  must  be  proved ;  otherwise  the  verdict  will  be  held  as  for 
the  defender.  But  it  is  enough  that  the  issue  or  libel  be  proved 
substantially ;  and  it  is  not  necessary  that  immaterial  facts  which 
it  embraces  be  made  out.  An  ambiguous  verdict  is  equivalent  to 
one  for  the  defender ;  because  it  lies  with  the  pursuer  to  prove  his 
case,  and  to  get  the  jury  to  find  that  he  has  done  so  (w).  Accord- 
ingly, where  two  or  more  criminal  charges  are  laid  alternatively, 
and  a  general  verdict  of  guilty  is  returned,  as  it  cannot  be  discover- 

(p)  Taylor,  184— R.  i;,  Oxford,  1840,  9  C.  and  P.,  525,  548— R.  v.  Martin,  1882, 
6  C.  and  P.,  128.  (r)  Taylor,  141.  (»)  9  Geo.  IV,  c.  15—8  and  4 

WilL  IV,  c.  42,  8  28.  (t)  See  1  Starlrie  Ev.,  454— Taylor,  561— Cooper  ».  Blick. 

1842,  2  Ad.  and  EU.,  915,  per  Patteeon.  J.  (v)  Adam  Ju.  Tr.,  286—2  Hume, 

442,  et  uq. 
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ed  which  of  the  crimes  the  jury  meant  to  find  proved,  the  panel 
must  be  acquitted  (v)}  But  in  civil  cases  the  Court  allow  a  new 
trial  where  an  ambiguous  verdict  is  returned  (w),^  The  Court  will 
not  listen  to  an  objection  of  this  nature,  which  is  based  on  a  cap- 
tious or  hypercritical  construction ;  but  will  sustain  the  verdict,  if 
its  meaning  is  clear  according  to  a  natural  and  common  sense  read- 
ing, although  it  should  not  be  framed  with  technical  precision  or 
strict  logical  accuracy  (a?).^  On  this  account,  the  verdict  of  "  not 
proven  "  in  a  civil  case  is  equivalent  to  a  finding  for  the  defender, 
although  properly  such  verdicts  are  confined  to  criminal  cases  (y).* 
It  was  mentioned  in  a  previous  paragraph,  that  an  ambiguous  ver- 
dict may  be  amended  from  the  notes  of  the  judge  who  tried  the 
case  (z);  but  this  principle  is  of  too  recent  introduction  to  have  yet 
been  expiscated  by  decisions.*  When  the  jury  have  found  a  ver- 
dict on  all  the  material  issues,  the  presiding  judge  may  discharge 
them  from  making  a  return  on  issues  which  he  considers  imma- 
terial (a). 

§  66.  What  is  the  substance  of  the  issue  depends  on  the  nature 
and  circumstances  of  the  individual  case.  The  following  decisions 
will  illustrate  the  views  of  the  Court  on  the  point.  If  a  party  libels 
unnecessarily  that  a  deed  is  onerous,  he  is  not  bound  to  prove  oner- 

(v)  Watt,  1824,  Sh.  Or.,  128— M'LacWan  v.  Baird.  1826,  2  Hume,  442-.Siiiclair, 
1825,  Sh.  Or.,  188.  But  see  Reeves,  1848, 1  Broun,  612.  In  Brodie  v,  Johnston,  1845, 
2  Broun,  659,  where  a  verdict  of  guilty  of  stealing  *'  a  part  of  the  articles  "  was  return- 
ed in  a  charge  of  stealing  several  articles  enumerated,  the  Court  held  that  sentence 
might  pass  on  the  verdict.  But  in  Allan  v.  Baird,  1844,  2  Broun,  294,  a  conviction  and 
sentence  forfeiting  "  a  tin  measure,"  where  two  were  found  in  possession  of  the  panel, 
and  were  hoth  produced,  was  held  ineffectual. ^  (it)  As  in  Inglis  v.  Robertson, 

1841,  4  D.,  842,  902.2  (z)  Lawson  ».  North  British  Rail.  Co.,  1860, 12  D.,  1260.* 

(y)  Walker  v.  Ritchie,  1886,  14  S.,  1128— Morris  v.  Morgan,  Nov.  1858,  in  pen- 
dente.^  (z)  i  50.  (a)  In  Clark  v.  Spence,  1825,  8  Mur.,  472,  481,  the 

Lord  Chief  Commissioner  observed  that  this  might  be  done  of  consent.  In  the  English 
case  of  King  v.  Johnson,  1839,  M'L.  and  Rob.  Ap.  Ca.,  1,  it  was  considered  by  the  House 
of  Lords  to  be  quite  clear  that  consent  of  parties  is  not  required. 


1  Jones  V,  M*£wan  and  Mitchell,  1853, 1  Irv.,  334,  and  Kirkaldy,  1850, 1  Irv.,  388, 
note. 

s  Morgan  v.  Morris,  1858,  3  Macqueen,  823. 

s  Lonaghan  v,  Monkland  and  Iron  Steel  Co.,  1857, 19  D.,  975. 

^  Not  proven  is  a  competent  verdict  for  the  defender  in  a  civil  cause ;  Morgan  v. 
Morris,  1855,  2  Macqueen,  842. 

B  The  law  appears  to  be,  that  if  the  verdict  be  rightly  returned  by  the  jury,  an  error 
in  writing  out  the  verdict  may  be  amended ;  but  if  a  jury  return  an  ambiguous  verdict, 
and  if  that  verdict  be  received  by  the  judge,  the  only  remedy  is  a  new  trial ;  Morgan  v. 
Morris,  ut  tupra.    See  ante,  {  50,  note  6. 
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osity  (6).  In  a  question  of  usage  of  trade  a  party  averring  invari- 
able custom  succeeded,  although  he  proved  a  custom  usual  but  not 
invariable  (c).  Under  an  issue  whether  a  transaction  was  entered 
into  without  value  or  consideration,  the  party  maintaining  the  con- 
tract will  succeed  if  he  proves  a  fair  onerous  consideration,  although 
it  may  not  be  full  and  adequate  value  (d).  The  case  of  Cairns  v. 
Marianski,  before  noticed  (e),  illustrates  the  application  of  the  rule 
to  an  issue  of  facility  and  impetration.  Where  damages  were 
claimed  under  an  issue  whether  the  pursuer's  lands  were  inundated 
in  consequence  of  the  insufficiency  or  improper  construction  of  a 
bridge,  a  verdict  finding  that  "  the  bridge  was  insufficient,  and  as- 
sessing the  damages  at  £200 "  was  held  good,  although  it  was  ob- 
jected that  it  did  not  deduce  the  damage  from  the  insufficiency  as 
an  effect  from  a  cause  (/).  Under  an  issue  whether  the  defender 
had  induced  the  pursuer  to  purchase  bank  stock  from  him  by  false 
and  fraudulent  concealment  "  as  to  the  credit  and  solvency  of  the 
bank,"  the  pursuer  is  not  bound  to  prove  that  the  bank  was  actually 
insolvent  at  the  date  of  the  purchase  (g).  In  such  a  case,  not  only 
must  it  be  shewn  that  the  false  statement  was  made,  but  there 
must  be  proof,  or  ground  for  presuming,  that  the  other  party  relied 
on  it  as  an  inducement  to  the  contract  (A).  In  an  action  of 
damages  for  wrongous  imprisonment,  the  pursuer  must  prove  injury 
or  damage,  and  may  not  stand  merely  on  the  irregularity  (t).**  Not 
only  sexual  connection,  but  the  use  of  seductive  arts  on  the  part  of 
the  defender,  must  be  proved  in  an  action  of  damages  for  seduc- 
tion (k).    Where  the  knowledge  of  a  party  himself  is  in  issue,  the 

(6)  Hamilton  v,  M'Ghie,  1828,  7  S.,  140— see  next  note.  (c)  Burbidge  v, 

Stnrrock,  1882, 10  S.,  620.  In  sncb  cases  the  expense  occasioned  by  the  unnecessary 
averment  is  laid  on  the  party  who  made  it.  (d)  Hastie  &  Co.  v.  Warden  &  Son, 

1848, 11  D.,  240— See  also  per  Lord  Cottenham  in  Stewart  v,  Stewart,  1842, 1  Bell's 
Ap.  Ca.,  796,  816,  affirming  11  S.,  827.  («)  Cairns  v.  Marianski,  1850. 12  D., 

1286 ;  9upra,  i  60.  (/)  Lawson  «.  North  British  Rail.  Co.,  1860, 12  D.,  1260. 

{^)  Keith  i;.  Smart,  1832, 10  S.,  614.  (A)  M'Lellan  w.  Gibson,  1848,  6  D., 

1032.    See  also  Bumes  v,  PenneU  and  Others,  1849,  6  Bell's  Ap.  Ca.,  641. 

(•)  Beattie  v.  M'LeUan,  1846,  8  D.,  980— See  also  Clark  ».  Thomson,  1816, 1  Mur., 
187— Collins  v.  Hamilton,  1887, 16  S.,  896.  (*)  Stewart  v,  Menzies,  1887, 15 

a,  1198. 


*  The  law  here  stated  seems  open  to  question.  Where  in  an  action  of  damages  for 
wTongonB  imprisonment,  the  pnrsuer  got  a  verdict  with  nominal  damages,  he  was  held 
entitled  to  expenses;  Boss  v.  M'Vean,  1860,  22  D.,  1144.  " It  is  a  wrong  to  any  one 
to  nse  the  diligence  of  the  law  against  his  estate  without  legal  warrant,  be  the  conse- 
quences of  that  illegal  act  what  they  m9,y\"  per  Lord  Justice-Clerk  (Inglis)  in  Meikle 
V.  Snedden,  1862,  24  D.,  728. 


64  PROVING  THE  SUBSTANCE  OF  THE  ISSUE.  §  66- 

knowledge  of  his  agent,  although  relevant  evidence,  is  not  full 
proof  (I). 

§  67.  Fraud,  wrongful  intention,  malice,  and  the  like,  are  of 
the  substance  of  issues  which  embrace  them.^  Accordingly,  in  an 
action  by  a  tenant  against  his  landlord,  the  issue  whether  the  de- 
fender had  made  a  "false  and  fraudulent"  representation  to  the 
pursuer  as  to  the  extent  of  the  farm  was  held  to  be  negatived  by  a 
verdict  finding  that  he  had  done  so  "  falsely  but  not  fraudulent- 
ly "  (m).®  The  defender  was  assoilzied  where  the  issue  was  whether 
a  certain  insurance  "  had  been  effected  on  a  fraudulent  over-valua- 
tion of  the  machinery  with  the  intention  of  destroying  the  same  by 
fire,"  and  the  jury  found  it  had  been  effected  on  a  fraudulent  over- 
valuation, but  not  with  that  intention  (n).  Here,  however,  the  in- 
surance company  were  obliged  to  take  an  issue  in  that  form,  because 
they  were  attempting  to  reduce  a  decree-arbitral  which  had  been 
pronounced  against  them.  If  the  action  had  been  at  the  instance 
of  the  insured  for  payment  of  the  loss,  the  issue  would  have  been 
entirely  different  (o).  Under  an  issue  whether  the  defender  had 
failed  to  advance  all  or  any  part  of  the  sum  of  £1000,  in  terms  of  a 
certain  agreement,  and  whether  he  wrongfully  retained  all  or  any 
part  of  certain  bills,  &c.,  to  the  loss  and  damage  of  the  pursuer,  a 
verdict  which  found  tliat  the  defender  had  failed  to  advance  part 
of  the  £1000,  but  which  was  silent  as  to  the  wrongful  retention, 
was  held  not  to  affirm  the  issue  ;  and  a  new  trial  was  ordered  (p). 
Where  one  who  had  acted  as  executor  for  a  certain  person,  was 

(Q  Balfour  v.  Lyle,  1882, 10  S.,  858,  11  S.,  906.  (m)  Balmer  o.  Hogarth, 
1830,  8  S.,  716.  The  only  ground  of  action  was  fraud.  If  the  facts  found  by  the  ver- 
dict had  been  relevantly  averred,  they  would  have  sustained  a  decree.  Accordingly 
the  judgment  reserved  to  the  pursuer  to  bring  a  new  action.  (n)  Hercules  Ins. 
Co.  V,  Hunter,  1837,  14  S.,  147  and  1187, 15  S.,  800.  (o)  Per  Lord  Moncrieflf 
in  14  S.,  1140,  and  per  Lord  Meadowbank  in  15  S.,  802.  (p)  Inglis  v,  Bobert- 
son,  1841,  4  D.,  902. 


7  In  actions  of  damages  for  slander  in  legal  pleadings,  it  must  be  put  in  issue 
whether  the  alleged  libellous  statements  were  inserted  in  the  pleadings  maliciously. 
This  is  the  settled  general  rule  of  practice,  but  if  the  pursuer  can  shew  that  the  state- 
ments are  impertinent  to  the  question  raised  by  the  pleadings,  he  may  be  entitled  to  a 
verdict  without  proWng  malice ;  Mackellar  v.  Duke  of  Sutherland,  1859,  21  D.,  226. 

s  In  answer  to  an  issue  whether  the  pursuer  had  been  induced  to  purchase  bank 
stock  by  the  false  and  fraudulent  representations  of  the  defenders,  the  jury  returned  a 
verdict  that  the  pursuer  had  been  induced  to  purchase  the  shares  by  the  false  represen- 
tations of  the  defenders,  but  that  these  representations  were  not  fraudulent.  The  ver- 
dict was  held  to  be  for  the  defenders,  although  the  jury  explained  that  they  meant  it  as 
a  verdict  for  the  pursuer ;  Dobbie  v.  Johnston  and  Russell,  1861,  24  D.,  1189. 


§  68.  PROVING  THE  SUBSTANCE  OF  THE  ISSUE.  65 

called  upon  by  the  executor  under  a  later  will  to  account  for  his 
intromissions,  and  the  issue  was  whether  the  defender,  knowing  or 
believing  in  the  existence  of  the  later  deed,  "  wrongfully  retained 
possession  of  the  deceased's  effects,"  and  the  jury  found  that  he  had 
acted  "blameably"  in  not  communicating  information  which  he 
had  received  regarding  the  existence  of  the  later  deed,  the  Court 
held  that  the  verdict  fell  short  of  the  issue  (r).  The  question  has 
been  raised,  whether  under  an  issue  of  fraud  it  is  necessary  to  prove 
moral  fraud  («).  It  has  been  decided  that  under  issues  of  facility, 
fraud,  and  lesion,  it  was  not  held  necessary  that  moral  fraud,  or 
specific  acts  of  contravention  should  be  established,  and  that  it  is 
enough  if,  looking  to  the  circumstances  of  the  granter,  there  were 
used  persuasions  which  he  was  not  in  a  condition  to  resist  (t), 

§  68.  The  principle  thus  noticed,  however,  applies  only  where 
the  fraudulent  or  illegal  nature  of  the  act  is  left  to  the  jury.  If  it 
is  a  legal  inference  from  the  facts  averred,  the  verdict  will  stand : 
if  it  finds  these  facts  to  be  proved,  although  it  does  not  also  find 
the  consequent  fraud  or  crime.  For  example,  where  the  issue  was 
whether  the  defender  had  fraudulently  purchased  certain  heritable 
property,  knowing  that  it  had  been  previously  sold  to  another  per- 
son, and  the  jury  returned  a  special  verdict  finding  the  facts  in 
issue,  but  without  the  word  fraudulently,  the  Court  held  it  to  be 
a  verdict  for  the  pursuer,  because  fraud  was  the  necessary  legal  in- 
ference from  these  facts,  which  constituted  the  crime  of  stellion- 
ate  (u)}^  On  the  same  principle,  in  ordinary  cases  of  defamation 
the  pursuer  is  entitled  to  a  verdict  with  damages,  if  he  proves  that 
the  slander  was  uttered  by  the  defender,  although  he  does  not  shew 
that  it  was  either  false  or  malicious,  because  these  are  presumed 
from  the  uttering  (v)}^  But  in  privileged  cases,  where  the  pre- 
sumption  on  these  points  is  in  favour  of  the  defender,  the  pursuer 
must  prove  the  falsehood  and  malice  (x),  even  where  malice  seems 

(r)  Gleland  v.  Weir,  1848,  10  D.,  924.  But  it  was  held  that  the  accounting  muet 
proceed  in  terms  of  the  verdict.  (<)  Miller  v,  Qeils,  1848, 10  D.,  716. 

(t)  Olonie  v.  Sterling,  1854,  17  D.,  16.  See  also  Smith  v,  Anderson,  184a,  9  D^ 
710.»  (tt)  Foggo  V.  Craise,  1840,  2  D.,  1879.^  (»)  Allardyce  v,  Robert- 

son, 1880,  4  W.  S.,  118,  per  Lord  Wynford— Ewing  v.  Cnllen,  1888,  6  W.  S.,  578,  per 
Amdl— Craig  v.  Marjoribanks,  1828,  8  Mnr.,  85— Sh.  Dig.,  ii,  1200,  and  iii,  428.n 

(z)  Maiianski  v.  Henderson,  1841,  8  D.,  1036— Adie  v.  Gowans,  1847.  9  D.,496— 
M'Intosh  V.  Flowerdew,  1851, 18  D.,  726.    See  also  cases  in  precodiug  note. 


9  In  a  reduction  on  the  grounds  of  facility,  fraud,  and  circumvention,  the  pursuer 
ia  bound  to  put  in  issue  only  fraud  or  circumvention ;  Mann  v.  Smith,  I86I,  28  D.»  485. 

10  Morrison  v.  Somerville,  1860, 28  D.,  282. 

"  Mackellar  v.  Duke  of  Sutherland,  24  D.,  1124. 
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to  be  inferable  from  the  expressions  themselves  (y)."  The  same 
principle  is  illustrated  by  the  celebrated  case  of  the  King  against 
Woodfall ;  where  the  charge  was  printing  and  publishing  a  sedi- 
tious libel  signed  "  Junius,"  and  it  was  held  that  the  verdict  "  guilty 
of  printing  and  publishing  only"  did  not  amount  to  a  conviction, 
because  some  of  the  jury  might  have  meant  not  to  find  the  whole 
sense  and  meaning  put  on  the  innuendoes  proved  («). 

§  69.  On  the  other  hand,  fraud  or  criminal  intent  is  not  essen- 
tial to  the  verdict,  unless  it  be  essential  to  the  cause.  And  in  some 
cases  a  verdict  negativing  a  criminal  intent  will  not  be  equivalent 
to  a  verdict  of  acquittal,  but  will  stand  as  a  conviction  of  a  minor 
charge.  Thus  in  a  reduction  of  a  bond  of  caution,  where  the  issue 
was  whether  the  pursuer  had  been  induced  to  subscribe  the  bond 
"  by  undue  concealment  on  the  part  of  the  defenders,"  the  Court  of 
Session  held  that  a  deliberate  and  intentional  withholding  of  facts 
must  be  proved ;  but  the  House  of  Lords  reversed  this  judgment, 
on  the  ground  that  the  question  involved  was  the  concealment,  and 
that  the  motive  or  intention  was  wholly  immaterial  (a).  A  ques- 
tion of  this  nature  recently  arose  in  an  important  criminal  cause, 
where  the  charge  was  sedition,  by  using  at  certain  meetings  lan- 
guage "  intended  and  calculated  to  excite  popular  disaffection,  com- 
motion, and  violence  and  resistance  to  lawful  authority,"  and  the 
prisoners  were  found  guilty  of  sedition,  in  so  ffir  as  they  used  lan- 
guage "  calculated  to  excite  popular  disaffection  and  resistance  to 
lawful  authority."  After  a  very  full  discussion,  this  was  held  a 
good  verdict  of  sedition,  to  which  crime  the  intention  libelled  was 
not  essential,  although,  if  it  had  also  been  found,  it  would  have 

(y)  M'Neil,  1776,  6  Sup.,  578— Allardyce  v,  Robertson,  fupra,  (z)  R.  v.  Wood- 

faU,  1770,  6  Burr.,  2661.  So  in  an  action  in  England  for  words  ('^purparollet")  where 
the  defendant  pleaded  not  gnilty,  and  the  jury  found  *' quod  locuhu  est  verba"  it  was 
held  that  this  verdict  was  imperfect,  and  that  the  plaintiff  could  not  have  judgment ;  1 
Sideran,  284— Adam  Ju.  Tr.,  282.    See  also  Kennedy  t;.  Allen,  1848, 10  D.,  1298. 

(a)  Railton  o.  Mathews,  1844,  6  D.,  686,  reversed  8  Bell's  Ap.  Ca.,  56.  See  also 
Forbes  v.  Edinburgh  Assur.  Co.,  1882, 10  S.,  451.  With  these  cases  compare  Balmer 
V.  Hogart,  wpra,  {  67  (m). 


12  Proof  of  the  general  disposition  of  mind  of  a  defender,  at  the  time  of  the  defama- 
tion, or  other  act  on  which  an  action  of  damages  may  be  founded,  may  be  sufficient  to 
satisfy  the  onus  on  the  pursuer  to  prove  malice;  McDonald  v.  Ferguson,  1858, 15  D., 
546.  So  in  an  action  of  damages  for  the  defender  having  called  the  pursuer  a  thief, 
where  the  defence  was  that  the  defender  was  acting  in  an  official  capacity  and  was  mak- 
ing inquiry  about  stolen  money,  the  pursuer  had  to  take  an  issue  of  malice,  but  it  was 
observed  that  proof  that  the  defender,  in  calling  the  pursuer  a  thief,  went  beyond  his  offi- 
cial duties,  might  be  proof  of  malice ;  Blackett  v.  Sang,  1864, 16  D.,  989,  and  26  J.,  455. 
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aggravated  the  offence  (ft).  The  same  principle  is  illustrated  in 
trials  for  murder,  in  which  the  jury  may  negative  the  murderous 
intent  and  return  an  effectual  verdict  of  culpable  homicide  (c), 

§  70.  Upon  the  same  principle,  when  a  party  is  responsible  for 
the  actings  of  another,  it  is  not  necessary  for  the  jury  to  find  that 
he  took  part  in  them.  Thus,  under  an  issue  whether  the  defender 
"  wrongously,  illegally,  and  oppressively  imprisoned  the  pursuer  in 
a  certain  safe  or  cell,"  &c.,  it  was  proved  that  the  pursuer  had  been 
ill-treated  by  certain  soldiers  to  whose  custody  the  defender  had 
committed  him ;  whereupon  the  jury  found  for  the  pursuer,  on  the 
ground  of  the  defender's  perfect  knowledge  at  the  time  of  the  con- 
finement, but  "  did  not  find  "  that  he  was  present  either  when  the 
pursuer  was  put  in  or  when  he  was  taken  out ;  and  they  assessed 
the  damages  accordingly.  This  was  held  a  good  verdict  for  the 
pursuer,  on  the  ground  that  the  defender  was  responsible  for  the 
persons  who  did  the  wrong  (rf). 

§  71.  Where  a  completed  act  is  in  issue,  a  verdict  which  only 
finds  that  it  was  intended  to  be  done  is  insufficient ;  as,  where  in  a 
charge  of  murder  or  theft  a  verdict  of  guilty  of  intent  to  commit 
the  crime  is  returned.  Nor  is  a  verdict  finding  a  one-sided  inten- 
tion enough  when  mutual  intention  is  required  by  the  issue.  Thus 
in  a  question  of  prescriptive  right  to  harbour  dues,  where  the  issue 
was  whether  the  pursuers  under  a  certain  title  had  for  the  prescrip- 
tive period  levied  the  dues,  the  verdict  that  they  had  done  so  "  in  as- 
sertion of  their  right,"  was  held  to  be  for  the  defender,  as  the  issue 
meant,  whether  they  had  done  so  "  in  exercise,"  and  not  merely  "in 
assertion,"  of  their  right,  and  the  judge  had  directed  the  attention 
of  the  jury  to  the  distinction  (e). 

§  72.  In  many  cases,  especially  in  actions  of  damages,  the 
question  whether  the  substance  of  the  issue  is  proved  is  important 
only  in  determining  the  liability  for  expenses.  In  actions  for  de- 
famation the  pursuer  is  almost  invariably  held  to  have  succeeded 
and  to  be  entitled  to  expenses,  if  he  has  got  a  verdict,  although 
only  nominal  damages  (e.gr.,  one  shilling)  are  awarded;  because 
his  object  was  to  clear  his  character ;  which  he  has  done  under 
Buch  a  verdict  (/).     But  the  Court  are  not  tied  up  absolutely  as  to 

(6)  Qrant  and  Othen,  1848,  J.  Shaw,  62.  The  presiding  judge  called  the  attention 
of  the  jury  to  the  distinction  they  had  drawn  by  leaving  out  the  words  "  and  intended  ;** 
and  ascertained  that  they  had  done  so  purposely.  (c)  Supra,  I  69. 

(d)  Ross  V.  M*Bean,  1846,  8  D.,  260.  {e)  Mag.  of  Gampbelton  v,  Galbreath, 

1844,  7  D.,  220,  266.  (/)  Gardner  v.  M'Kenzie,  1846,  8  D.,  869— Lady  Hamil- 

ton  V.  StevenBon,  1822,  8  Mur.,  86— Lane  v.  Matheson.  1841,  8  D.,  484— Young  v.  Gleg- 
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this  rule,  so  as  to  be  deprived  of  all  discretion  in  the  matter  (g). 
Accordingly,  in  one  case  of  defamation,  where  the  defender  justified 
on  the  veritaa  convicii,  and  the  jury  gave  only  nominal  damages^ 
the  Court  refused  expenses  to  the  pursuer,  appsCrently  on  the  ground 
that  the  jury  meant  to  attach  a  stigma  to  her  character  (A).  But 
this  decision  is  not  of  much  weight,  as  the  Inner  House  were  di- 
vided two  to  one,  and  the  Lord  Ordinary  agreed  with  the  minor- 
ity." 

§  73.  In  an  action  by  an  engineer  for  payment  of  his  account, 
where  the  defender  took  a  counter  issue  of  want  of  skill,  and  the 
jury  found  for  the  pursuer,  but  assessed  the  amount  at  one-fourth 
of  what  he  claimed,  the  Court  foimd  the  pursuer  entitled  to  modi- 
fied expenses ;  and,  in  consideration  of  the  injurious  nature  of  the 
defence,  refused  to  make  the  modification  proportional  to  the  three- 
fourths  of  the  sum  claimed,  being  the  portion  which  the  jury  had 
disallowed  (i).  On  the  other  hand,  in  actions  for  reparation  of  pa- 
trimonial loss,  where  the  pursuer  gets  only  nominal  damages,  he  is 
held  to  have  failed,  and  not  to  be  entitled  to  expenses  (ft).  This 
generally  holds  even  in  actions  of  damages  for  assault ;  which,  al- 
though involving  injury  to  the  feelings,  are  brought  for  recovery  of 
pecuniary  compensation,  and  not  in  order  to  clear  character  (T),  In 
one  case  of  invasion  of  personal  liberty,  a  verdict  for  the  pursuer 
with  only  nominal  damages  carried  expenses  in  his  favour  (m) ; 
whereas  in  a  similar  case,  a  verdict  finding  that  the  defender  (a 
criminal  officer)  was  chargeable  with  gross  dereliction  of  duty,  but 
not  giving  any  damages  against  him,  was  held  to  entitle  the  de- 
horn, 1882, 10  S.,  248— M'Intosh  r.  Flowerdew,  1861,  14  D.,  188— Rae  v.  M'Lay,  1862, 
16  D.,  80 — Shand,  1028.  (ff)  Rae  t;.  M'Lay,  ntpra.    It  was  here  observed  that, 

in  determining  whether  there  is  ground  for  refusing  expenses,  the  Court  will  be  mainly 
guided  by  the  opinion  of  the  judge  who  tried  the  case.  (A)  Mason  v,  Tait,  1861, 

18  D.,  1288.  (t)  Gunn  v.  M.  Breadalbane,  1849, 12  D.,  404. 

(k)  Paterson  v.  Walker,  1849,  11  D.,  1086.  (t)  Strachan  v.  Monro,  1846,  7 

D.,  998— Muckarsie  v.  Dickson,  1848,  11  D.,  164— Ewing  v,  E.  Mar,  1862, 14  D.,  880. 

(m)  Cowan  v.  Campbell,  1888,  12  S.,  221.    This  was  a  case  of  wrongous  apprehen- 
sion and  imprisonment. 


1'  In  Duncan  v.  Balbirnie,  1860,  22  D.,  984,  where  the  jury  returned  a  verdict  for 
the  pursuer  and  assessed  the  damages  at  One  Shilling,  no  expenses  were  given.  But 
in  Balfour  i-,  Wallace,  1863, 16  D.,  110— Faulks  u.  Park,  1864, 17  D.,  247— Arrol  v.  King, 
18  D.f  08 — a  verdict  for  the  pursuer  with  nominal  damages  was  held  to  carry  expenses. 
In  Faulks  v.  Park  there  had  been  a  tender  of  a  sum  larger  than  that  found  due.  These 
were  all  actions  of  damages  for  defamation.  The  general  rule  is,  that  a  verdict  for  the 
pursuer  with  nominal  damages  carries  expenses ;  but  the  rule  is  not  absolute  or  inflex- 
ible ;  Arrol  r.  King,  tupra — Duncan  i;.  Balbirnie,  supra. 
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fender  to  expenses  (n).  Expenses  would  probably  be  given  in  a 
case  of  assault,  where  the  nature  of  the  attack  and  the  status  of  the 
parties  shewed  that  the  defender  meant  it  as  an  insult  (o)}^ 

In  actions  laid  upon  contract,  it  will  depend  on  the  circum- 
stances of  each  case  which  party  is  to  be  held  as  successful  and  en- 
titled to  expenses  (p), 

§  74.  The  general  verdict  of  guilty  in  criminal  cases  means 
guilty  of  all  the  charges  as  libelled  (r),  although  they  may  be  laid 
as  "the  crimes  libelled,  or  one  or  more  of  them"(«).  Verdicts  of 
"  guilty  art  and  part,"  and  "  accessory  art  and  part,"  are  also  good 
verdicts  of  conviction  (<).  Baron  Hume  thinks  that  a  verdict  of 
guilty  not  of  the  crime  but  of  the  pains  of  law  is  insufficient,  6ts 
these  are  not  within  the  province  of  the  jury ;  but  that  a  verdict 
finding  special  facts  which  amount  to  the  crime  charged,  and  also 
finding  the  panel  liable  to  the  pains  of  law,  will  be  a  good  verdict, 
as  the  Court  may  disregard  the  addition  (u). 

(n)  Ross  V.  M'Bean,  1845,  8  D.,  250.  The  pursner  here  had  been  improperly  con- 
fined in  a  safe  or  ceU.  (o;  See  opinions  of  Court  in  Strachan  v,  Monro,  and 
Muckarsie  v.  Dickson,  supra.  In  such  cases  merely  nominal  damages  might  shew  that 
the  jury  did  not  take  this  view  of  the  assault ;  see  Ewing  v.  E.  Mar,  supra. 

(p)  Cases  in  Sh.  Digest,  voce  " Expenses"  §  208,  et  seq.  (r)  2  Hume,  442— 

2  Al..  644.  («)  M'Haffle,  1827,  Syme,  App.,  43—1827,  Syme,  295. 

{i)  2  Hume,  441—2  AL,  644.  (i*)  2  Hume,  448.    Baron  Hume  mentions 

instances  in  which  "  guilty  of  the  pains  of  law  "  has  been  sustained. 


1*  In  an  action  for  wrongous  imprisonment,  a  pursuer,  who  got  a  verdict  but  with 
nominal  damages  only,  was  held  entitled  to  his  expenses  ;  Ross  v.  M'Vean,  1860,  22  D., 
1144.  Where,  in  an  action  of  damages  for  breach  of  promise  of  marriage,  the  jury 
found  for  the  pursuer  and  assessed  the  damages  at  twenty  shillings,  the  pursuer  had 
expenses.  In  Macfarlane  v.  Lewis,  1858,  21  D.,  107,  an  action  of  damages  for  injury  to 
property,  where  the  jury  assessed  the  damages  at  five  shillings,  the  Court  refused  to 
give  expenses.  See  on  the  practice  of  the  Court  as  to  expenses  when  a  pursuer  is 
found  entitled  to  a  sum  much  less  than  he  demands ;  Edmond  v.  Main,  1854,  26  J.» 
442— Paterson  y.  Wallace,  1855,  17  D.,  982— Braidwood  v.  Hunter,  1856,  18  D.,  574, 
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TITLE  IV. 


OF  THE  RULE  WHICH  REQUIRES  THE  BEST  EVIDENCE. 


CHAPTER  I.— OF  THE  RULE  GENERALLY. 

§  75.  In  general  a  party  must  adduce  the  best  attainable  evi- 
dence of  the  facts  he  means  to  prove  (a).  This  rule  is  founded  on 
the  presumption,  that  one  who  tenders  the  less  trust-worthy  of  two 
kinds  of  proof  within  his  reach,  does  so  in  order  to  produce  an  im- 
pression which  the  better  proof  would  not  create ;  for,  if  they  would 
lead  to  the  same  result,  he  would  probably  not  select  the  less  con- 
vincing of  them.  The  rule  is  also  designed  for  preventing  trials 
from  being  burdened  with  unnecessary  investigations  into  the  au- 
thenticity of  secondary  proofs ;  by  which  the  time  of  the  judge  and 
jury  would  be  wasted,  and  their  attention  might  be  diverted  from 
the  real  points  in  issue.  The  rule  is  thus  directed  to  the  specific 
character,  not  to  the  strength  or  amount,  of  the  proof.  It  excludes 
evidence,  the  substitutional  nature  of  which  implies  that  more  ori- 
ginal evidence  can  be  obtained.^  But  it  does  not  require  each  fact 
to  be  proved  by  the  greatest  attainable  amount  of  evidence ;  for  all 
proof  beyond  what  will  satisfy  the  jury  is  superfluous  and  unneces- 
sary ;  and  it  must  be  left  to  the  party  to  determine  what  amount  of 
evidence  is  sufficient  for  that  purpose.  The  rule  is  chiefly  directed 
against  the  admission  of  hearsay  evidence,  and  of  copies  or  parole 
of  the  contents  of  documents ;  these  all  inferring  the  existence  of 
more  original  proof  of  the  facts  which  they  set  forth.     The  excep- 

(a)  Burnett,  698— BeU's  Pr.,  §  2268—2  Al.,  506—1  Starkie,  600—1  Phil,  417—1 
Greenl.,  108— Taylor,  280. 


^  Thus  letters  written  by  parties  who  may  be  examined  as  witnesses,  are  not  evidence 
at  all  of  the  facts  stated  in  them.  They  can  be  used  only  by  putting  them  in  the 
hands  of  the  writer  in  the  witness  box  to  refresh  his  memory.  The  Court,  for  this  rea- 
son, refused  to  grant  diligence  for  recorery  of  such  documents ;  Livingstone  v.  Din- 
woodie,  1860,  22  D.,  1883. 
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tion  by  which  these  secondary  proofs  are  admitted,  when  the  ori- 
ginal witness  has  died,  or  the  original  document  has  been  lost, 
tends  to  illustrate  the  general  rule ;  because  the  circumstances  un- 
der which  they  are  admitted  shew  that  the  party  did  not  select  in- 
ferior evidence  in  order  to  mislead  the  jury. 

§  76.  This  rule  does  not  make  it  imperative  on  a  party  to  bring 
forward  the  most  convincing  of  all  his  attainable  means  of  proof ; 
it  only  requires  him  to  adduce  evidence,  which  in  its  own  character 
is  primary  and  not  substitutionary.  For  example,  "  in  a  case  of  a 
claim  for  debt,  the  creditor  may  have  the  benefit  of  written  corre- 
spondence and  the  entries  in  the  debtor's  books ;  and  he  may  have 
a  bill  or  bond.  Can  it  be  said  that  if,  for  some  reason  best  known 
to  himself,  he  puts  his  case  on  the  general  obligation,  as  inferred 
from  the  correspondence  and  books  of  his  adversary,  and  proves  it, 
a  verdict  must  go  against  him  because  he  did  not  found  on  the  bill 
or  bond  ?  The  answer  is  obvious,  that  the  party  who  holds  these 
separate  modes  of  proving  his  case  by  evidence  all  primary  and  ad- 
missible in  itself,  may  take  any  one  he  chooses,  and  cannot  be  im- 
peded in  that  course  by  the  co-temporaneous  evidence  of  another 
open  to  him,  and  which  might  have  been  easier.  No  doubt,  if  the 
defender  says  that  the  agreement  or  obligation  was  embodied  in  a 
written  contract,  and  that  that  contract,  if  produced,  would  be 
found  to  affect  the  issue,  that  is  quite  relevant.  But  on  that  sup- 
position the  written  contract  is  made  part  of  the  defender  s  case. 
It  would  lie  on  him  to  produce  it,  and  not  on  the  pursuer  "(b), 

§  77.  Accordingly,  although  each  channel  of  investigation  must, 
so  far  as  possible,  be  traced  to  its  fountain-head ;  yet  where  there 
are  independent  sources  of  information,  evidence  proceeding  from 
any  one  of  them  is  admissible,  provided  more  original  evidence 
from  the  same  source  cannot  be  obtained ;  and  the  competency  of 
the  evidence  tendered  is  not  affected  by  the  existence  of  better  evi- 
dence from  some  other  source  which  is  still  unexhausted  (c).  This 
principle  was  well  brought  out  in  a  recent  case,  as  to  whether  a 
bank,  which  had  advanced  money  to  four  joint-adventurers  on  their 
bill,  had  agreed  to  hold,  as  a  special  security,  shares  of  the  bank 
stock  standing  in  the  names  of  two  of  the  joint-adventurers.  The 
other  two  adventurers  having,  in  order  to  prove  the  agreement,  ad- 
duced both  parole  and  written  evidence,  including  a  letter  of  their 

(b)  Per  Lord  FuUerton  in  Thorn  v.  North  British  Bauk,  1850,  13  D.,  148,  infra,  i 
77.  The  existence  of  the  more  ilirect  evidence  was  not  discovered  until  the  trial  had 
proceeded  8ome  length.  (c)  Oreenl.,  110 — Taylor.  282. 
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own,  which  stated  that  they  inclosed  a  "letter  of  undertaking" 
from  the  bank ;  the  bank  called  on  the  presiding  judge  to  direct 
the  jury  that  the  letter  of  undertaking,  being  the  best  proof  of  the 
averment,  required  to  be  produced  or  accounted  for,  before  the 
secondary  proof  could  be  entertained.  His  Lordship  having  refused 
to  do  so,  the  Court  sustained  his  ruling,  on  the  ground  that  it  was 
not  proved  that  the  letter  of  undertaking  embodied  the  agreement 
in  issue,  and  because,  although  it  did,  the  evidence  adduced  was 
competent  (d).  On  the  latter  point.  Lord  FuUerton  observed,  "  It  is 
a  manifest  abuse  of  terms  to  say  that  this  is  secondary  evidence.  It 
is  a  connected  series  of  primary  evidence  ;  because  each  element  of 
it  is  primary  evidence,  and  the  best  evidence  of  each  particular  fact 
or  circumstance  which  it  has  been  brought  to  estabUsh.  The  whole 
proof  thus  composed  does  not  lose  its  primary  character,  merely  by 
its  being  shewn  that  the  agreement  might  have  been  more  easily 
proved  in  another  way." 

§  78.  Upon  the  same  principle,  in  an  action  for  reparation  of 
damages  sustained  by  the  pursuer  in  business  in  consequence  of 
certain  acts  of  the  defender,  the  pursuer  having  adduced  two  wit- 
nesses, who  had  not  any  particular  acquaintance  with  his  afiPairs, 
but  spoke  generally  to  his  business  having  fallen  off  after  the  acts 
complained  of,  their  evidence  was  allowed  to  go  to  the  jury,  al- 
though it  appeared  that  the  pursuer  had  a  book-keeper,  who  was 
not  examined.  But  the  inferior  and  unsatisfactory  nature  of  the 
evidence  so  adduced  was  one  of  the  considerations  which  induced 
tlie  Court  to  grant  a  new  trial  (e).  This  case  well  illustrates  the 
l)rinciple,  that  while  evidence  of  a  primary  character  will  not  be 
rendered  inadmissible,  its  credibility  may  be  materially  affected  by 
the  existence  of  better  evidence  from  another  source ;  and  that  the 
Court  will  grant  a  new  trial,  if  they  are  satisfied  that  the  jury  have 
erred  in  consequence  of  having  placed  too  much  reliance  on  the  in- 
ferior evidence  adduced  before  them.^ 

§  79.  On  this  principle  also,  circumstantial  proof  is  not  rendered 
inadmissible  by  there  being  an  eye-witness  to  the  fact,  who  has  not 


(c/)  Thorn  V.  Nortli  Ilritish  Bunk,  IbCO,  18  D.,  134.  {e)  Snare  v.  E.  Fife's 

Trustees,  1852,  14  D.,  8'J5. 


'  When  the  Court  tLon^lit  iliat  the  evidence  on  which  a  verdict  had  been  obtained 
was  unsatisfactory,  and  when  the  evidence  of  the  principal  v/itness  had  been  taken  on 
commission  abroad,  tlie  Court  granted  a  new  trial,  chiefly  because  the  principal  witness 
had  returned  to  the  country  nnd  might  be  examined  before  the  jury;  Stewart  r.  Mac- 
farlane.  1866,  IS  D.,  786. 
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been  examined.  But  his  unexplained  absence  will  be  matter  for 
the  jury  to  consider  in  weighing  the  proof  adduced  (/).  Such  ab- 
sence, however,  is  unimportant  where  the  party  has  a  legal  pre- 
sumption in  his  favour ;  because  one  so  situated  is  entitled  to  a  ver- 
dict in  the  absence  of  contrary  proof. 

§  80.  In  criminal  trials  for  forgery,  the  party  whose  signature  is 
said  to  have  been  fabricated,  is  in  general  a  necessary  witness,  be- 
cause the  jury  should  not  be  deprived  of  the  most  convincing  proof 
of  the  charge,  and  the  absence  of  such  a  witness  could  seldom  be 
supplied  by  circumstantial  evidence  (gr).*  But  it  is  not  certain 
whether  in  a  charge  of  forgery  of  the  subscription  of  a  banking 
company,  every  one  of  the  partners  who  use  the  firm  signature 
must  be  examined,  or  whether  the  fabrication  may  not  be  proved 
by  the  bank  officers  acquainted  with  all  their  subscriptions.  On 
the  one  hand,  an  official  who  is  daily  accustomed  to  observe  and  to 
pass  the  signatures  of  the  several  partners,  is  familiar  with  them 
all ;  whereas,  in  general,  each  of  the  partners  can  only  speak  with 
confidence  as  to  his  own.  The  professional  accuracy  of  such  offi- 
cials, and  their  freedom  from  the  bias  of  interest,  also  make  their 
evidence  trust-worthy ;  while  the  great  inconvenience  which  would 
often  result  from  requiring  every  one  of  the  signing  partners  to  at- 
tend at  the  trial,  makes  that  course  inexpedient.  On  the  other 
hand,  the  characteristics  by  which  a  subscription  is  identified  may 
be  so  completely  destroyed  by  many  causes, — as  a  bad  pen,  a  shak- 
ing hand,  an  uncomfortable  posture,  illness,  hurry,  and  the  like, — 
that  those  best  acquainted  with  the  person's  handwriting  would 
not  recognise  it.  From  such  causes  the  evidence  of  mere  opinion 
as  to  the  forgery  might  be  fallacious ;  and  if  it  were  relied  on,  a 
conviction  might  be  obtained  of  a  crime  which  was  not  committed 
by  any  one.  The  inconvenience  attending  a  full  proof  of  the  fact 
does  not  seem  to  be  a  sufficient  reason  for  risking  such  a  result. 
Mr  Alison  meutions  a  case  (A)  where  a  clerk  acquainted  with  the 
signatures  of  the  partners  of  Sir  W.  Forbes's  bank  was  admitted  to 
prove  a  forgery  of  the  signature  of  that  firm,  without  any  of  the 

(/)  Burnett,  661-2  Al.,  606.  (g)  1  Al..  411—2  Al.,  608.  (A)  Smith, 

1827,  1  Al.,  411.  The  ahsence  of  a  report  of  the  circumatanccs  of  this  case  impairs  its 
Taluc  as  a  precedent. 


*  In  a  trial  for  for^ry,  where  the  persons  whose  names  were  said  to  be  forged,  were 
abroad  and  refused  to  attend  as  witnesses,  evidence  of  persons  who  knew  their  signatures, 
and  dejwned  that  the  signatures  in  question  were  forgeries,  was  admitted,  and  the 
panel  was  conrictcd ;  I/ord  Advocate  r.  Wilson,  1867,  2  Irr.,  627. 
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partners  having  been  called.  But  this  decision,  which  was  pro- 
nounced on  circuit,  cannot  be  held  to  fix  the  law  on  so  important  a 
point.  Afterwards,  in  a  trial  for  forging  a  bank-note,  bearing  the 
names  of  Coventry  and  Buchan,  the  prosecutor  adduced  a  teller 
and  a  clerk  of  the  bank  who  deponed  that  Coventry  was  dead,  and 
Buchan  was  confined  by  illness ;  that  the  names  of  these  persons 
appeared  to  be  engraved,  and  were  positively  not  their  signatures, 
and  that  the  whole  impression  was  a  forgery.  Lord  Justice-Clerk 
Boyle  thereupon  delivered  the  unanimous  opinion  of  the  Court  that 
the  evidence  of  forgery  was  sufficient  in  the  circumstances  of  the 
case  (i). 

More  recently,  Lord-President  Hope  held,  in  a  civil  trial,  that 
the  subscription  of  a  bank  officer  to  a  bank  account  must  be  proved 
by  the  officer  himself;  and  that,  as  no  special  reason  was  given  for 
his  non-attendance,  his  signature  could  not  be  proved  by  another 
bank  officer  who  was  familiar  with  his  handwriting  (i). 

§  81.  From  those  cases  it  would  appear  that  there  is  no  general 
rule,  by  which  one  bank  officer  is  admissible  to  prove  the  subscrip- 
tion of  another,  or  of  one  of  the  partners ;  but  that  the  Court  may 
in  their  discretion  waive  the  strict  rule  in  special  cases,  e.g.,  where 
the  pretended  signature  appears  on  a  note  which  is  proved  to  be  an 
impression  from  a  forged  plate.  This  relaxation  ought  to  be  made 
with  greater  care  in  regard  to  subscriptions  occurring  incidentally 
in  the  course  of  business,  than  in  case  of  those  written  uniformly, 
like  the  subscriptions  to  bank-notes,  which  are  prepared  in  great 
numbers  at  the  same  time,  under  similar  circumstances,  and  with 
the  design  of  uniformity  {I).  It  is  held  in  England  that  the  signa- 
tures to  Bank  of  England  notes  may  be  proved  by  the  clerks  fami- 
liar with  them,  without  calling  the  actual  subscribers  (m);  and 
that  entries  in  a  banker's  books  which  are  open  to  all  the  banker  s 
clerks,  and  daily  consulted  by  them,  may  be  proved  by  any  of  them, 
as  well  as  by  the  actual  writers  {n). 

§  82.  It  has  sometimes  been  considered  that  in  cases  of  impro- 
bation  of  attested  deeds  it  is  incompetent  to  lead  proof  compa- 
rattone  literarum,  without  first  adducing  the  instrumentary  wit^ 
nesses  (o).  This  question  is  considered  in  the  chapter  on  impro- 
bation  of  such  documents. 


(t)  Kennedy,  1829,  Bell's  Notes.  61.  (*)  Bryson  v.  Crauford,  1834,  12  S.,  987. 

(/;  See  2  Hume,  896  ;  note.  (m)  Bank  prosecutions,  Russ.  &  Ry.,  878—2 

Rubs,  on  Crimps,  393.  (n)  Furness  v.  Cope,  1828,  2  Moo.  &  Pa.,  197. 

(o)  Fraser  i-.  Wilson,  1842,  4  D.,  1171,  ppr  Lord  Justice-Clerk  Hope. 
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A  decision  already  cited  (jp)  shews  that  the  handwriting  of  do- 
cuments written  by  persons  who  were  admissible  as  witnesses 
under  the  fonner  law  had  in  general  to  be  proved  by  them,  and 
could  not  be  proved  by  persons  familiar  with  their  handwriting. 
It  is  thought  that  the  recent  statutes  by  which  the  parties  to  the 
cause  have  been  rendered  admissible  do  not  make  it  incumbent  on 
a  party  to  examine  his  opponent  on  the  authenticity  of  the  oppo- 
nent's writing ;  because  the  adducer's  case  is  a  direct  contradiction 
of  the  evidence  which  such  a  witness  must  be  expected  to  give. 
There  is  no  reason  why  a  party  should  not  tender  himself  as  a  wit- 
ness on  the  authenticity  of  his  own  handwriting ;  yet,  as  the  other 
party  may  examine  him,  the  Court  would  probably  not  regard  the 
withholding  of  such  evidence  as  fatal  to  the  case,  but  would  leave 
it  as  matter  for  the  jury  to  consider  in  weighing  the  evidence.* 


CHAPTER  II, — OF  HEARSAY  EVIDENCE. 

§  83.  Hearsay  evidence  is  testimony  delivered  by  one  who  de- 
pones, not  from  his  personal  knowledge  of  a  fact,  but  from  his  re- 
collection of  what  another  told  him  regarding  it.  It  is  evidence  as 
to  which  the  jury  must  determine  on  the  trust-worthiness,  not  only 
of  the  witness  examined  before  them,  but  also  of  another  person, 
the  real  observer  of  the  fact,  whose  statement  they  get  only  at  se- 
condhand. Hearsay  is  thus  like  the  copy  of  a  document,  the  exa- 
mination of  which  involves  the  two  questions,  whether  it  is  a  cor- 
rect copy,  and  what  credit  is  due  to  the  original. 

§  84.  By  an  old  and  firmly  established  rule,  hearsay  evidence 
is  inadmissible  (q).    The  reason  is,  that  it  is  not  the  best  evidence, 

(p)  Supra,  {k).    See  also  Burnett,  501— Edmonstone  v.  Webb,  1801,  8  Esp.,  264. 
(g)  Stair,  4,  48, 16—2  Hume,  406— Burnett,  600— Tait,  430.    Hearsay  was  excluded 
in  Balfour*B  time;  Balfour  Prac.,  881 :  And  the  Act  1690,  c.  16,  rescinded  Fletcher  of 


*  In  trial  of  an  issue  whether  the  defendant  had  been  prevented  by  the  war  with  Rub- 
oia  from  procuring  a  cargo  at  Odessa,  it  appeared  that  the  master  communicated  with 
the  defendant's  agent  at  Odessa  by  aid  of  an  interpreter.  Held  that  evidence  by  the 
master  of  what  the  interpreter  (interpreting  the  agent  at  Odessa)  said  to  him,  was  re- 
ceivable as  evidence  of  what  was  said  by  the  agent.  The  ratio  of  judgment  was  the 
great  inconvenience  to  commerce,  should  it  be  made  necessary,  in  such  cases,  to  call  the 
interpreters ;  Reid  v.  Honkins,  1866,  5  E.  and  B.,  720. 
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and  is  not  delivered  on  oath ;  for  the  oath  of  the  narrator  cannot 
attach  to  the  original  statement  that  safeguard  against  falsehood. 
Besides,  the  truthfulness,  and  powers  of  observation  and  recollec- 
tion, of  the  observer  of  the  fact  cannot  be  tested  by  cross-examina- 
tion ;  the  light  which  his  manner  would  throw  upon  his  testimony 
is  lost ;  while  the  fact  of  his  hearsay  statement  being  tendered,  in- 
stead of  his  deposition  in  open  Court,  creats  a  suspicion  that  the 
latter  would  not  be  so  favourable  to  the  party.^ 

§  85.  The  exclusion  of  hearsay  applies  to  questions  put  by  the 
Court  and  Jury,  as  well  as  from  the  bar  (r)  ;  and  its  exclusion  is 
parajvdicia  ;  so  that  if  it  has  been  admitted  in  a  proof  on  commis- 
sion, it  should  be  deleted  before  the  proof  is  read  by  the  Court  (a).^ 

§  86.  In  applying  this  rule,  however,  it  is  necessary  to  dis- 
criminate between  those  statements  which  are  original  evidence, 
and  those  which  properly  fall  under  the  term  hearsay.  The  first 
nile  on  this  point  is,  that  wherever  the  fact  that  a  certain  state- 
ment was  made  is  relevant,  independently  of  the  question  whether 
it  is  true,  it  may  be  proved  as  original,  and  not  hearsay,  evidence  (^). 
This,  indeed,  is  often  the  only  question  in  issue,  as  in  cases  of  ver- 
bal slander,  verbal  contract,  perjury,  and  the  like.  So,  proof  that 
a  certain  notice  or  intimation  was  given  is  original  evidence  (w). 
And  the  report  of  an  architect  may  be  read  in  order  to  shew  that 
it  was  made,  but  not  to  prove  the  facts  which  it  contains  {x). 
On  the  same  principle,  a  letter  written  to  a  party,  stating  that  an 
opinion  of  counsel  adverse  to  his  claim  had  been  received,  is  admis- 
sible to  prove  the  intimation,  but  not  the  terms  of  the  opinion  (y) ; 
and  a  memorial  and  relative  opinion  were  admitted  in  order  to 


Saltonn's  forfeiture,  on  the  ground,  among  others,  that  one  of  the  witnesses  had  deponed 
ex  audUu.  On  this  ground  also  a  report  made  by  order  of  the  Court  is  not  evidence  so 
far  as  it  wafl  made  on  information  furnished  by  others,  who  have  not  been  examined  as 
witnesses ;  M.  Tweeddale  v.  Brown,  1821,  2  Mur.,  566.  See  also  Sheils,  1846,  Arkl., 
171.  (r)  Spence  v.  Howden,  1719,  2  Mur.,  169.  (a)  Morton  v.  Hunters, 

1880,  4  W.  S.,  879,  888.2  (0  Stair,  4,  48,  16— Burnett.  601— Taylor,  871. 

(tt)  Spink  V.  Johnston,  1830,  5  Mur.,  305— Kerrs  v.  Penman,  1830,  6  Mur.,  144 — 
Whitehead  v.  Scott,  1880,  1  Moo.  and  Rob.,  2—1  Phil.,  186—1  Greenl.,  128,  9. 

(z)  Hatton  v.  Peddie,  1880,  6  Mur.,  166.  (y)  Wilson  v.  Glasgow  and  S. 

Western  Rail.  Co.,  1861,  14  D.,  1. 


1  The  extrajndical  statements  of  a  party  to  a  cause  may  be  proved  by  those  who 
heard  them,  although  the  party  himself  is  now  a  competent  witness;  Morrison  v. 
Somerville,  1860,  28  D.,  232. 

2  Clerk  r.  Armstrong,  1862,  24  D.,  1316. 
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shew  that  the  parties,  who  had  consulted  the  counsel,  did  not  act 
in  bona  fids  in  regard  to  a  transaction  to  which  the  opinion  re- 
ferred (z), 

§  87.  On  the  same  principle,  proof  of  character,  reputed  owner- 
ship, notoriety,  and  the  like,  although  comprehending  a  numher  of 
hearsay  statements,  is  admiBaible;  because  the  question  is — whether 
the  report  or  repute  exists, — not,  whether  it  is  true  (a),*  Conse- 
quently, evidence  that  a  slander  was  currently  reported,  although 
competent  in  mitigation  of  damages,  may  not  be  used  in  order  to 
prove  the  Veritas  convicii  (b). 

I  88,  The  conversations  of  an  individual,  being  the  ordinary 
indications  of  the  state  of  his  mind,  his  sentiments  and  disposition, 
and  his  feelings  towards  any  one,  are  admissible  as  evidence  of 
such  facts  (c).  They  are  not  hearsay ;  because  their  relevancy  does 
not  depend  on  the  truth  of  the  statements  which  they  contain,  but 
on  their  indicating  certain  beliefs  or  feelings  in  the  speaker.  Ac- 
cordingly, while  expressions  of  ill-will  uttered  by  a  witness  are  re- 
ceived when  he  is  objected  to  on  the  ground  of  enmity  (rf),  the  ob- 
jection that  he  was  tampered  with  cannot  be  proved  by  persons  nar- 
rating his  statements  that  he  had  received  a  bribe  or  a  promise  (e). 
On  the  same  principle,  in  a  question  in  England  as  to  whether  a 
picture  which  had  been  exhibited  was  meant  to  be  a  caricature 
of  certain  persons,  where  it  was  important  to  ascertain  what  im- 
pression it  had  made  on  the  spectators,  proof  of  statements  which 
they  had  uttered  while  looking  at  it  was  received  (/).  On  this 
principle,  also,  in  questions  of  pedigree,  conversations  of  the  mem- 
bers of  the  family  are  admitted,  in  order  to  shew  whether  the 
claimant  was  received  and  treated  as  a  relation  (g) ;  and  counter 
evidence  of  the  same  kind  is  admitted  to  shew  he  was  treated  aa 
the  child  of  a  stranger  (A). 

(i)  Eving  V.  Crichton,  1827,  4  Mnr.,  188.  fa)  Stsrr,  4,  48,  16— Burnett,  601— 

Tait,  482— Gliarford,  COl— 1  Fbil.,  188— Tajlor.  371—1  Qreanl.,  129.» 

(fr)  AitSuD  V.  ReM,  I81S.  2  Hvr.,  148— Scott  v.  H-Gnvin.  1821,  2  Unr.,  486,  6— 
KingKn  i:  Watson.  1828, 4  Hur.,  490— PutenoD  v.  Sbaw,  1880, 6  Mm.,  279— Huwnllocb 
t.  Litt,  1861,  18  D.,  960.  (e)  1  Phil.,  189— Taylor,  872—1  Gteenl.,  129.     8m 

Cftinu  r.  Harianuki,  1S60,  12  D.,  1286.  afBd.  1  Uacq.,  212.  (d)  Aa  ia  King  v. 

King,  1841,  4  D.,  124— Roee  v.  Janor,  1846,  0  D.,  12.  («)  Donaldeoii  v.  Stevart, 

1842.  4  D.,  1216.     Bee  Hackay  e.  M'Uoda,  1827,  4  Hur.,  281.  (/)  Da  Bout  r. 

Betesford,  1810,  2  C&mp.,  612.  (g)  Dauglai  cause,  1769,  2  Pat,  146 — Tom- 

■end  Peerage  case.  May  1848,  79  H.  Lord's  JonnmU,  201,  ei  nfj.- Taylor,  414—1  PhiL. 
217—1  Greenl..  131.  (i)  Townseod  Peerage  case.  May  1843,  79  Joum.  H. 

Lorda.  201,  tt  tq. 

■  Tke  Queen  *.  Inhabitants  of  Bedfordshire,  1866.  4  E.  and  B.,  6S5. 
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§  89.  The  same  principle  is  applied  in  England  to  actions  of 
damages  for  adultery,  where  verbal  and  written  communications 
which  passed  between  the  husband  and  wife,  and  their  statements 
to  third  persons  regarding  each  other,  are  admissible  evidence  for 
both  parties,  in  order  to  shew  the  terms  on  which  the  spouses 
lived  (t).  Such  evidence  seems  also  to  be  competent  in  this  coun- 
try (k).  But  the  admissibility  is  limited  to  communications  and 
statements  before  the  alleged  criminality ;  because  after  that  time 
the  behaviour  of  the  spouses  towards  each  other  must  have  become 
altered,  and  the  proof  of  it  is  open  to  the  suspicion  of  collusion  or 
insincerity  (Z).* 

§  90.  On  this  principle,  also,  evidence  is  received  in  England 
of  the  statements  which  a  patient  made  to  his  medical  attendant, 
with  regard  to  his  symptoms  and  suflferings  (but  not  as  to  their 
cause) ;  the  reason  being  that  such  statements  are  the  natural  and 
ordinary  expression  of  co-existing  feelings,  and  are  in  a  great 
measure  the  data  upon  which  the  medical  treatment  proceeds  (m). 
This  principle  was  applied  somewhat  liberally  in  an  action  by  a 
husband  to  recover  payment  of  a  policy  of  insurance  on  the  life  of 
his  wife.  After  the  surgeon  who  had  attended  her  had  given  evi- 
dence for  the  pursuer  as  to  the  lady's  health,  stating  that  his  opinion 
was  founded  chiefly  on  her  answers  to  his  questions,  the  defender 
was  allowed  to  prove  statements  which  she  had  made  to  other  in- 
dividuals on  the  same  subject.  The  Court  considered  that  this  evi- 
dence was  the  best  which  the  case  admitted  of,  and  had  to  be  re- 
sorted to  "  from  the  nature  of  the  thing."  But  "  in  strictness  such 
declarations  are  admissible,  not  so  much  as  evidence  of  the  confes- 

(0  1  Phil.  189, 195—2  Starkie,  354—1  Green!.,  129.  Communications  between  the 
spouses  were  admitted  for  this  purpose  in  Trelauney  v.  Coleman,  1817,  2  Starkie,  R., 
191,  1  Bam.  and  Aid.,  90  S.  C— WiUis  v.  Barnard,  1832,  8  Bing.,  376— Elsam  v,  Fau- 
cett,  1798,  2  Esp.,  662— Winter  t;.  Wroot,  1884,  1  Moo.  and  Rob.,  404— Edwards  v. 
Crock,  1801,  4  Esp.,  39.  Their  conversations  with  other  persons  were  received  in  Jones 
V.  Thomson,  1884,  6  C.  and  P.,  415— Willis  v,  Barnard,  mpra.  {k)  See  Kirk  v. 

Guthrie,  1817, 1  Mur.,  275.  (l)  Kirk  v.  Guthrie,  «(pr*— Milton  v.  Webster. 

1885,  7  G.  and  P.,  198 — Edwards  v.  Crock,  tupra — Willis  r.  Barnard,  tupra — 2  Starkie, 
854.  (m)  1  Phil.,  190— Taylor,  872—1  Greenl.,  129.    It  is  not  settled  whether 

such  proof  is  admissible  in  this  country ;  see  HaU  v.  Otto,  1818, 1  Mur.,  448,  4. 


^  In  a  declarator  of  marriage  founded  on  averments  of  cohabitation  and  habit  and 
repute,  held  competent  to  ask  witnesses  the  opinion  they  formed  at  the  time,  from  the 
conduct  and  conversation  of  the  pursuer  and  defender,  sjb  to  the  footing  on  which  they 
lived.  But  evidence,  offered  by  the  pursuer,  of  statements  made  by  her  not  in  presence 
of  the  defender,  was  rejected ;  Longworth  v.  Yelverton,  1862,  24  D..  696. 
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sion  of  the  wife  against  her  husband,  as  of  the  actual  state  of  her 
health  in  her  own  opinion  at  the  time."  The  Court  were  also  a 
good  deal  influenced  by  the  evidence  being  cross  to  the  surgeon's 
deposition  (n)fi 

§  91.  When  a  part/s  express  or  implied  admissions  may  be 
proved  against  him,  evidence  of  statements  made  by  others  in  his 
presence  is  admissible,  with  the  view  of  shewing  his  conduct  on  the 
occasion.  This  kind  of  proof  is  constantly  admitted  in  criminal 
prosecutions  (o) :  and  it  is  equally  competent,  although  less  fre- 
quent, in  civil  cases  (jp).  On  this  principle,  also,  where  the  sufferer 
in  a  case  of  rape  had  died  before  the  trial,  the  prisoner  was  allowed 
in  contradiction  of  her  disposition  before  a  magistrate  to  prove  state- 
ments which  her  husband  had  made  in  her  presence ;  because,  if 
she  did  not  contradict  them,  they  were  like  her  own  statements  (r). 
So  where  statements  by  a  party's  agent  are  admissible  against  him, 
those  made  by  other  persons  in  presence  of  the  agent  may  be 
proved,  with  the  view  of  indicating  his  conduct  on  the  occasion  («). 
In  these  cases  the  statements  may  be  proved  by  any  witness  who 
was  present,  as  well  as  by  the  person  who  made  them  {t).  It  is 
thought  that  in  treating  evidence  of  this  kind,  juries  often  regard 
the  hearsay  statement  itself,  instead  of  the  relative  conduct  of  the 
party  or  agent,  which  is  the  evidence  properly  before  them.  In 
order  to  estimate  such  proof  aright,  they  would  require  much  more 
knowledge  of  the  individual's  disposition  than  can  usually  be  ob- 
tained (w). 

§  92.  Statements,  which  would  otherwise  be  excluded  as  hear- 
say, may  be  proved  when  they  form  part  of  the  res  gestae  of  acts 
given  in  evidence  (x).  The  reason  is,  that  words  which  accompany 
actions,  or  which  are  so  connected  with  them  as  to  arise  from  co- 
existing motives,  form  part  of  the  conduct  of  the  individual ;  which 
cannot  be  rightly  understood,  unless  his  words  as  well  as  his  acts 

(n)  Aveson  t*.  Lord  Kinnaird,  1806,  6  East.,  188,  per  Grose,  J.  (o)  Burnett, 

602—2  Al.,  618— Bell's  Notes,  288— Alexander,  1888,  2  Sw.,  110— Moran,  1836,  1  Sw., 
281.  (/>)  Hall  V.  mto,  1818, 1  Mur.,  444— Forteith  v.  E.  Fife,  1821,  2  Mur.,  478 

—Hay  V.  Boyd,  1822,  8  Mur.,  13— See  Campbell  v.  Macfarlane,  1840,  2  D.,  668. 

(r)  Stephens.  1889,  2  Sw.,  860.  (»)  Manuel  v.  Fraser,  1818,  1  Mur.,  889. 

{t)  Forteith  v.  £.  Fife,  tuprat  and  cases  in  Notes  (o)  and  {p),  (u)  On  the 

subject  of  this  section  see  the  chapters  on  Admissions,  infra,  (z)  2  Hume  406 

—Burnett,  602—2  Al.,  617—1  Phil.,  201— Taylor,  876. 


A  In  an  action  of  damages  for  wrongous  confinement  in  a  lunatic  asylum,  the  private 
memoranda  written  by  the  pursuer  when  in  the  asylum  were  admitted  as  proof  of  his 
state  of  mind;  Macintosh  v.  Fraser,  1869,  21  D.,  788. 
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are  proved.  In  general,  also,  the  actions  and  the  co-relative  words 
are  so  interwoven,  that  they  cannot  be  separated  without  destroy- 
ing the  connectedness  and  intelhgibility  of  the  narrative  ;  whereas 
experience  teaches  us  that  such  a  dissociation  would  generally  im- 
pede the  discovery  of  truth  ;  for  coincident  words  and  actions  are 
far  more  frequently  in  unison  than  the  reverse  (y).  The  admissi- 
bility of  statements  on  this  ground  is  determined  by  the  judge  ac- 
cording to  their  connection  with  the  relative  facts,  and  in  the  exer- 
cise of  a  sound  discretion  ;  it  being  extremely  difficult,  if  not 
impossible,  to  bring  this  class  of  cases  within  the  limits  of  a  more 
particular  description  («).  The  admissibility  usually  depends  on 
whether  the  declarations  were  co-temporaneous  with  the  facts,  and 
so  connected  with  them  as  to  illustrate  their  character  (a);  or  in 
legal  language,  whether  the  words  and  acts  occured  unico  contextu. 
Yet  it  is  not  necessary  that  they  be  co-temporaneous,  "  for  the  na- 
ture and  strength  of  the  connection  are  the  material  things  to  be 
looked  to  ;  and,  although  concurrence  of  time  cannot  but  be  always 
material  evidence  to  show  the  connection,  yet  it  is  by  no  means  es- 
sential "  (6).  On  the  other  hand,  a  statement  which  resolves  into 
a  narrative  of  a  past  occurrence  will  not  be  admitted  to  qualify  or 
explain  it  (c).  The  application  of  these  principles  will  be  seen  from 
the  following  cases. 

§  93.  In  trials  for  rioting,  proof  of  the  cries  of  the  mob  is  ad- 
mitted in  order  to  show  its  purpose  and  character  (rf);  and  expres- 
sions used  by  any  one  of  several  persons  engaged  in  an  unlawful 
undertaking  (provided  they  are  in  furtherance  of  the  common  de- 
sign), are  admissible  against  the  whole  in  explanation  of  their 

(y)  TLifl  subject  is  well  illustrated  by  Mr  Greeuleaf,  vol.  i,  page  108,  et  wq.  Baron 
Hume  (vol.  ii,  p.  406,  note)  observes  upon  it — '*  very  often  words  uttered  to  a  witness 
are  a  substantial  point  of  the  ra  gettae  told  by  such  vritness ;  are  the  cause  and  motive 
why  the  witness  himself  has  proceeded  to  do  a  certain  thing ;  and  he  cannot  relate  truly 
and  intelb'gently  what  he  did,  without  mentioning  why  and  how  he  came  to  conduct 
himself  in  that  way.  Put  the  case  that  John  finds  James  lying  wounded  and  bleeding 
on  the  highway,  and  James  tells  John  that  he  has  been  fired  at  with  a  pistol  and  robbed, 
and  that  the  robber  is  dressed  so  and  so,  and  has  robbed  him  of  such  and  such  articles, 
and  has  gone  oif  by  such  and  such  a  road.  Now  here,  if  John  in  consequence  pursues 
by  that  road  and  takes  a  man  dressed  as  has  been  told  him,  and  on  a  search  the  articles 
mentioned  and  a  pistol  bearing  marks  of  being  recently  fired  are  found  on  him,  certain- 
ly this  verbal  information  from  John  is  a  link  and  circumstance  of  the  fact,  is  an  act  in 
the  progress  of  the  business,  and  equally  admissible  as  the  rest  of  the  story.'* 

(«)  1  Greenl.,  187.  (a)  Greenl.,  tupra.  {b)  Per  Ch.-Just.  Denman 

in  Rough  v.  Great  Northern  Rail.  Co.,  1841,  4  Per.  and  Dav.,  691— Taylor,  879. 

(<?)  1  Greenl.,  188— Taylor,  880.  (d)  2  Hume,  407,  note— Lord  G.  Gordon's 

case,  21  How  St.  Tr.,  642. 
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acts  (e).  So  where  one  of  several  prisoners  obtained  a  certain  cer- 
tificate which  was  founded  on  as  suspicious  against  them,  proof  of 
the  statement  made  by  that  prisoner  on  applying  for  it,  was  received 
in  excidpation  (/).  Thus  also,  in  a  trial  for  murder,  the  prosecu- 
tor was  allowed  to  ask  a  witness  whether  a  boy  came  to  his  shop 
and  asked  for  poison,  but  not  whether  the  boy  said  he  came  from 
Deanside,  that  statement  being  held  (rather  strictly)  £ts  not  part  of 
his  act  on  the  occasion  (gr).  So  the  pursuer  in  a  question  of  nui- 
sance to  his  house  by  a  manufactory,  was  allowed  to  prove  that 
persons  had  looked  at  the  house  with  the  view  of  taking  it  on  lease, 
but  not  the  reason  they  had  assigned  for  not  taking  it  (A).  Where 
a  person  was  charged  with  having  committed  a  forgery  upon  his 
father,  who  declined  giving  evidence  for  the  crown,  the  prosecutor 
was  allowed  to  prove  that  the  father,  on  the  document  being  pre- 
sented to  him,  had  said  it  was  forged  (i).  But  this  decision  went 
partly  on  the  declinature,  in  consequence  of  which  the  father  was 
in  some  measure  viewed  as  if  he  had  been  dead.  So  in  an  action 
of  damages  for  assault,  where  one  of  two  boys  who  had  been  on  the 
spot  at  the  time  was  dead,  and  the  other  was  not  known,  the  pur- 
suer was  allowed  to  £tsk  another  witness  whether  she  heard  them 
make  an  exclamation  at  the  time,  and  what  the  exclamation  was(Aj). 
But  this  decision  probably  proceeded  on  the  special  circumstances 
of  the  case,  fully  more  than  on  the  exclamation  being  part  of  the 
rt8  gestae.  Again,  in  a  charge*  of  rape  aggravated  by  administering 
intoxicating  drugs,  the  prosecutor  was  allowed  to  ask  a  witness 
whether  the  person  who  mixed  the  liquor,  and  who  was  not  the 
prisoner,  had  stated  at  the  time  his  reason  for  doing  so  (J),  In  an 
English  case  (w),  which  has  been  considered  authoritative,  the 
statement  made  by  a  person  on  his  return  home  late  at  night,  to 
the  effect  that  he  had  been  evading  the  diligence  of  his  creditors, 
was  allowed  to  be  proved  in  a  question  whether  he  had  committed 
an  act  of  bankruptcy.     This  decision  strongly  illustrates  the  prin- 


(«)  2  Hume,  407,  not©— 1  PhU.,  199— Taylor.  881.  (/)  Hunter,  1888,  2 

8w.,  12.  {g)  Elder  or  Smith,  1827,  Syme,  121.    With  this  case  compare  Graigie 

r.  Hoggan,  1888, 16  S.,  684  (affirmed  on  merits,  Macl.  and  Roh.,  942),  where  in  an 
action  of  declarator  of  marriage,  the  defender  was  allowed  to  ask  a  witness  what  the 
parBuer*8  father  had  stated  to  him  as  to  his  purpose  in  caUing  for  the  pursuer  at  an  inn 
some  distance  from  home,  in  which  she  was  living  with  the  defender.  But  this  case 
was  decided  on  its  special  circumstances.  (A)  Hart  v.  Taylor,  1827,  4  Mur.,  811. 

(I)  Harvey,  1886,  Bell's  Notes,  292.  (A;)  Ewing  v.  Earl  of  Mar,  1861, 14  D., 

814,  per  Lord  President  Boyle.  (I)  M'Millan,  1888,  BeU's  Notes,  290. 

(m)  Batoman  v.  Bailey,  1794,  6  Dur.  and  East.,  612,  noticed  per  Lord  Denman  in 
Rough  V.  Great  Northern  Ry.,  1841,  4  Per.  and  Dav.,  692,  and  in  Taylor,  379. 
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ciple,  that  the  admissibility  of  the  statements  depends  on  the 
strength  and  nature  of  their  connection  with  the  relative  act,  not 
on  their  being  co-temporaneous  with  it.* 

§  94.  On  the  same  principle,  words  spoken  to  a  witness  which 
have  caused  him  to  take  certain  steps  relevant  to  the  cause,  are  ad- 
mitted, e.g.  J  an  information  which  led  him  to  search  for  the  stolen 
goods,  or  to  apprehend  the  prisoner  (n).  So  in  a  question  of  boun- 
daries of  a  common,  the  pursuer  was  allowed  to  ask  a  shepherd 
what  directions  his  master,  a  former  tenant,  had  given  him  as  to 
the  boundaries ;  the  object  being  to  shew  what  directions  he  had 
acted  upon  (o).  But  this  evidence  should  be  limited  to  such  a  short 
account  of  the  statement  as  is  necessary  for  making  the  narrative 
connected,  and  in  general  should  not  include  a  repetition  of  the 
statement  itself.  Accordingly,  the  Court  usually  requires  the  pro- 
secutor to  put  his  question  thus,  "  In  consequence  of  something  you 
heard  from  such  a  person,  did  you  search,"  &c. 

§  95.  Akin  to  the  principle  thus  noticed,  is  that  which  in 
criminal  cases  admits  proof  of  statements  made  by  the  injured  par- 
ty de  recenti  after  the  alleged  crime.  Such  expressions  being  the 
natural  outpourings  of  feelings  aroused  by  the  recent  injury,  and 
still  unsubsided,  are  a  consequence  and  continuation  of  the  res 
gestaCy  and  corroborate  the  party's  evidence  for  the  crown ;  while  on 
the  other  hand  a  discrepancy  between  his  sworn  testimony  and  his 
statements  recently  after  the  alleged  offence  is  a  favourable  cir- 
cumstance for  the  prisoner.  On  these  grounds,  such  evidence  has 
for  a  long  period  been  admitted  both  for  the  prosecution  and  de- 
fence, after  the  injured  party  has  been  examined  (p).  Thus  the 
prosecutor  was  allowed  to  prove  the  statement  which  one  who  had 
been  robbed  made  an  hour  afterwards  to  a  person  to  whose  house 
he  came,  and  whom  he  roused  from  bed  (r).  So  where  an  opera- 
tive had  been  assaulted,  and  had  vitriol  thrown  on  his  clothes  for 
combination  purposes,  the  account  given  by  him  immediately  after 
the  injury,  to  the  woman  with  whom  he  lodged,  was  received  for 
the  crown  («).  And  the  prosecutor  may  examine  a  police  officer 
upon  the  complaint  made  to  him  de  recenti  by  the  person  robbed, 

(n)  BeU'8  Notes,  290.  (o)  Hunter  v.  Dodds,  1882, 10  S.,  883.  (jp)  2 

Hume,  406,  note— Burnett,  602—2  Al.,  618,  622.  (r)  Macfarlane,  1826, 1  Al., 

244.  (0  M'Kay  and  Connacher,  1828,  2  Al.,  614. 


'  In  a  trial  for  murder,  violent  language  by  the  prisoner  toward  the  deceased,  and 
complaints  by  the  deceased  of  the  prisoner,  both  within  twenty-four  hours  of  the  death, 
were  admitted ;  Lord  Advocate  v.  Stewart,  1865,  2  Irv.,  179. 
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but  not  on  statements  made  by  that  person  on  the  day  of  trial  (t). 
Nor  will  a  statement  be  received  which  was  uttered  five  or  six 
hours  after  an  alleged  robbery;  because  the  party's  feelings  have 
had  time  to  subside  during  the  interval  (u).  In  the  same  way,  the 
prisoner,  in  a  charge  of  sheep-stealing,  was  allowed  to  ask  a  witness 
what  the  owner  of  the  sheep  had  said  to  him  while  on  the  road  fol- 
lowing their  track  (x);  but  in  a  charge  of  robbery  he  was  not  per- 
mitted to  prove  statements  made  five  or  six  hours  afterwards  by 
the  alleged  sufferer  (y) ;  and  in  trials  for  discharging  loaded  fire- 
arms, the  Court  excluded  statements  which  had  been  uttered  two 
and  three  days  after  the  alleged  crime  (2). 

§  96.  The  law  of  this  country  does  not  recognize  the  distinc- 
tion taken  in  England,  by  which  proof  that  the  injured  party 
stated  de  recenti  he  had  been  robbed,  or  the  like,  is  admitted,  while 
proof  that  he  named  the  prisoner  as  the  assailant  is  excluded  (a), 
and  the  details  of  the  statement  cannot  be  proved,  except  in  cross- 
examination  (6).  Here  it  is  competent  to  prove  the  statement  as 
it  was  made  (c) ;  although  in  practice  the  prosecutor  usually  con- 
fines himself  to  a  general  examination  upon  it,  while  the  prisoner's 
counsel  often  enters  minutely  into  its  details. 

§  97.  In  considering  the  admissibility  of  this  kind  of  evidence, 
regard  must  be  had  not  only  to  the  time  which  intervened  between 
the  alleged  offence  and  the  statement,  but  to  the  whole  circum- 
stances, e.gr.,  the  extent  and  nature  of  the  injury,  and  the  opportu- 
nities which  the  sufferer  had  of  expressing  his  feelings.  For  ex- 
ample, while  the  statement  which  a  party,  seriously  injured,  made 
at  a  short  interval  to  the  persons  he  first  met  should  be  received, 
yet  if  he  uttered  no  complaint,  and  manifested  no  symptoms  of  ex- 
citement to  them,  his  statements  to  other  persons,  although  at  no 
greater  interval,  should  be  rejected,  because  they  are  the  narrative 
of  a  previous  occurrence,  and  not  the  expression  of  unintermitted 
excitement  (d). 

§  98.  When  applying  this  principle  to  cases  of  rape,  and 
assault  with  intent  to  ravish,  the  Court  has  admitted  a  very  exten- 


(0  KeUy,  1829,  BelVs  Notes,  288.  (u)  Moran,  1  Sw.,  231.  (z)  Mills, 

1844,  Bell's  Notes,  275.  (y)  Moran,  supra,  (z)  Hardie,  1881,  Sh.  Or., 

287— Kennedy,  1888,  2  Sw.,  214.  (a)  R.  v.  Wink,  1834,  6  C.  and  P.,  897— R. 

V.  Osborne,  1842,  Car.  and  Marsh,  624.  Bat  see  the  remarks  of  Mr  Justice  GressweU 
in  the  latter  case ;  see  also  Taylor,  874.  (6)  R.  v.  Walker,  1839,  2  M.  and  Rob., 

212 — R.  V.  Osborne,  supra.  (e)  Authorities  in  notes  to  preceding  section. 

{d)  See  Hill  r.  Fletcher,  1847,  10  D.,  7,  ir^a. 

f2 


84'  HFARSAY.  §  98- 

sive  investigation  into  the  injured  party's  statements  (e).  Com- 
plaints made  by  her  at  intervals  of  two  days  (/),  and  of  nearly  a 
month  (gr),  have  been  admitted  for  the  prosecution;  while  the 
prisoner  has  been  allowed  to  prove  expressions  which  she  uttered 
next  day  (A),  and  to  ask  whether  "any  time  in  April"  she  had 
stated  that  the  connection  was  voluntary  (t).  The  reason  for  this 
peculiarity  is  the  importance  of  sifting  the  woman's  whole  conduct 
and  explanations  regarding  the  charge,  which  is  easily  made  in 
order  to  restore  a  lost  character  or  to  gratify  jealousy;  while  it  is 
difficult  for  the  prisoner  to  disprove  it,  where  there  has  beon  a 
voluntary  connection. 

Yet,  while  "immediate  disclosure  is  expected,  and  concealment 
creates  suspicion"  (k),  allowance  must  be  made  both  for  the  ex- 
treme excitement,  sometimes  amounting  to  frenzy,  which  so 
terrible  an  outrage  causes  in  the  suflferer's  mind,  and  for  her  na- 
tural reluctance  to  publish  her  disgrace  (I),  It  is  therefore  always 
important  to  ascertain  the  footing  on  which  she  stood  towards  the 
persons  she  first  met,  as  compared  with  those  to  whom  she  told 
her  story;  and  her  state  of  health  and  spirits  during  the  interval, 
as  well  as  her  disposition  and  character,  should  also  be  investi- 
gated. Without  considerable  light  on  such  circumstances  the  jury 
cannot  estimate  aright  the  value  of  the  woman's  subsequent  nar- 
rative. 

In  general,  the  prisoner  will  not  be  allowed  to  prove  the 

contradictory  statement,  without  laying  a  foundation  for  it  by 

examining  the  injured  party  (m).     The  same  principle  applies  a 

fortiori  to  the  attempts  of  the  crown  to  support  that  witness' 

testimony  by  proving  de  recenti  statements. 

§  99.  Evidence  of  the  pursuer's  statements  de  recenti  has  been 
rejected  in  civil  actions  of  damages  at  her  instance  for  assault 
with  intent  to  ravish  (n).     But  in  the  last  case  on  this  point  some 


(c)  1  Hume,  809—2  Hume,  407,  note— Burnett,  554,  602—1  Al.,  217,  224—2  Al., 
524.    See  also  Stephens,  1889,  2  Sw.,  860.  (/)  Grieve,  1888,  BeU's  Notes,  288. 

iff)  M'MiUan,  1888,  BeU's  Notes,  288.  (A)  Gumming,  1828,  Sjme,  880. 

(s)  Young,  1828,  2  Hume,  409,  note.  The  date  of  the  alleged  crime  does  not  ap- 
pear. See  also  M'Mlllan,  supra.  {k)  Per  Lord  Justice-Clerk  Boyle  in  M'MiUan, 
1888,  BeU's  Notes,  288.  {I)  A  striking  iUustration*of  this  occurred  in  the  case 
of  M'MiUan,  supra ;  where  the  girl's  sUence  had  been  persisted  in  for  a  month,  and  had 
only  been  relinquished  on  her  being  tlireatened  with  a  visit  from  a  doctor ;  yet  the 
panel  was  convicted  of  assault  with  intent  to  ravish,  and  was  transported  for  life. 

(m)  M'Hardie,  1884,  BeU's  Notes,  288.     See  also  Kobertson,  1842,  1  Broun,  152. 

(n)  Maclean  v,  MUler,  1882,  5  De.  and  And.,  270— HUl  v.  Fletcher,  1847,  10  D.,  7, 
per  Lord  Justice-Clerk  Hope.    His  Lordship  observed  that  there  was  a  difference  of 
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interval  had  elapsed  between  the  time  when  she  was  detected  in 
suspicious  circumstances  and  her  statement,  which  might  have 
been,  and  probably  was,  concocted.  The  decision  also  went  partly 
on  the  circumstance  that  the  woman  had  not  been  examined; 
the  case  having  occurred  before  the  late  statute  admitting  party- 
witnesses.  The  point  may  therefore  be  considered  as  open  in 
cases  where  the  statement  was  recent,  and  where  a  foundation  has 
been  laid  for  the  question  by  examination  of  the  pursuer. 

The  admissibility  of  statements  made  by  the  parties  de  recently 
and  of  those  forming  part  of  the  res  gestde,  is  noticed  afterwards. 

*§  100.  Hearsay  evidence  is  often  admitted  in  criminal  cases  to 
prove  that  a  witness  had  identified  the  prisoner  recently  after  the 
crime  (o).  The  reason  is,  that  evidence  of  identification  is  valu- 
able in  proportion  to  the  freshness  of  the  witness'  recollection  of 
the  person's  features  and  appearance ;  so  that  an  impression  which 
enables  one  with  perfect  confidence  to  identify  a  stranger  at  an 
interval  of  a  few  hours  or  days  will  often  fade  during  the  weeks  or 
months  which  elapse  before  the  trial.' 

§  101.  Until  recently  the  deposition  of  a  witness  on  oath 
could  not  be  either  supported  or  contradicted  by  evidence  of  his 
extrajudicial  statements,  except  in  the  cases  mentioned  in  the  pre- 
ceeding  paragraphs  (p).  But  a  recent  statute  provides  that  it 
shall  be  competent  in  any  action  or  proceeding  to  examine  any 
witness  as  to  "  whether  he  has  on  any  specified  occasion  made  a 
statement  on  any  matter  pertinent  to  the  issue,  diff'erent  from  the 
evidence  given  by  him  in  such  action  or  proceeding;  and  it  shall 
be  competent  in  the  course  of  such  action  or  proceeding  to  adduce 

opinion  among  some  of  his  brethren  on  the  bench  whom  he  had  consulted  upon  the 
point.  (o)  2  Al.,  62S.    Thus  in  a  charge  of  horse-stealing  from  Hart,  the  pro- 

secutor was  allowed  without  objection  to  prove  by  the  officer  who  apprehended  the  pri- 
soner, that  Hart  had  identified  the  prisoner  on  Friday,  as  the  man  who  stole  his  horse 
on  the  previous  Wednesday;  Wight,  1836,  1  Sw..  47 ;  Bell's  Notes,  288. 

(/>)  2  Hume,  SSl—Bumett,  463—2  Al.,  622— BeU's  Notes,  270— Hardie,  1881,  Sh. 
Or..  237— Wyllie,  1829,  Sh.  Cr.,  223. 


7  When  a  boy  of  seven  years  old  was  examined  as  a  witness  in  reference  to  an  al- 
leged murder,  subsequent  witnesses  were  asked  what  the  boy  had  said  on  the  subject 
within  forty-eight  hours  after  the  commission  of  the  crime  charged.  It  wa^  objected  that 
the  evidence  was  hearsay  and  inferior  to  that  of  the  boy  himself;  but  answered  that  it 
was  the  practice  of  the  Court  to  admit  such  evidence,  to  test  the  value  of  the  evidence  of 
a  witness  so  young,  and  to  shew  what  he  said  de  reeenti;  Lord  Adv.  v.  Stewart,  1866,  2 
Irv.,  179.  In  an  action  of  divorce  against  a  husband,  the  question  whether  the  alleged 
paramour  (who  had  been  a  witness)  had,  at  the  birth  of  her  child,  said  who  its  father 
was,  was  admitted  to  show  the  consistency  of  her  statement  on  the  subject  throughout ; 
A  V.  B,  1858,  20  D.,  407. 
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evidence  to  prove  that  such  witness  has  made  such  diflferent  state- 
ment on  the  occasion  specified"  (r).  The  object  of  this  enactment 
is  to  prevent  a  witness  who  had  given  contradictory  accounts  of  the 
same  matter  from  being  received  as  perfectly  trust-worthy.  The 
witness  must  first  be  cross-examined  upon  the  point;  but  after  that 
has  been  done  other  evidence  may  be  led  to  prove  the  contradic- 
tion.® Of  course  the  party  against  whom  such  evidence  is  adduced 
may  cross-examine  the  witnesses  who  speak  to  the  contradictory 
statement.  He  ought  also  to  be  allowed  to  prove  by  other  evidence 
that  the  statement  really  made  on  the  occasion  does  not  conflict 
with  that  given  by  the  witness  on  oath;  otherwise  a  party  against 
whom  a  witness  is  adduced  might  select  from  a  number  of  persons, 
to  whom  the  statement  was  made,  the  only  one  who  took  up  an 
erroneous  impression  of  it;  and  the  consequence  would  be,  that  its 
real  nature  would  be  misrepresented.  But  the  statute  is  silent  on 
this  point.  The  rule  stated  at  the  commencement  of  this  section 
subsists  except  in  so  far  as  thus  altered  by  statute.  Practically  it 
may  be  regarded  as  abrogated.* 

§  102.  The  exceptions  hitherto  considered  from  the  rule 
against  admitting  hearsay,  are  founded  on  the  nature  of  the  fact  to 
be  proved,  or  the  object  for  which  the  evidence  is  tendered.  The 
law  of  this  country  also  admits  hearsay  in  all  cases  where  the 

(r)  16  Vict.,  c.  27,  §  8. 


^  Such  evidence  wiU  be  admissible  although  the  witness'  deposition  and  his  previous 
statement  be  not  in  direct  and  absolute  contradiction ;  Jackson  v.  Thomson,  1861,  81 
L.  J.  N.  S.,  Q.  B.,  p.  11—17  and  18  Vict.,  c.  126,  ?  22. 

Counsel  for  a  prisoner  (in  a  trial  for  stabbing  and  riot)  proposed  to  ask  a  witness 
(a  person  said  to  have  been  injured  by  the  prisoner)  whether,  at  certain  places,  the 
witness  had  said  to  two  Procurators  Fiscal  named,  that  he  had  received  the  injuries 
in  question  from  an  individual  who  was  not  one  of  the  prisoners ;  and  stated  that  he 
meant,  by  putting  the  question,  to  lay  a  foundation  for  examining  the  Procurators 
Fiscal  in  contradiction  of  the  witness  if  necessary ;  the  Lord  Justice-Clerk  (Hope),  on 
Circuit,  disallowed  the  question;  Lord  Advocate  v.  O'Donnel,  2  Irv.,  286.  But  in 
Inch  V.  Inch,  1866,  18  D.,  997,  evidence  by  an  agent  of  what  a  witness  had  said  in 
precognition  was  allowed,  in  contradiction  of  the  evidence  of  the  witness,  due  founda- 
tion having  been  laid. 

In  Emslie  v.  Alexander,  1862, 1  Macpherson,  209,  Lord  Neaves  remarked  that  it  was 
not  competent  to  contradict  a  witness  by  proof  of  what  he  said  on  precognition;  and  the 
Lord  Justice-Clerk  (Inglis)  said  he  had  often  rejected  such  evidence  in  criminal  cases. 
It  seems  competent,  however,  to  contradict  a  witness  by  proof  of  what  he  said  when 
under  examination  as  a  bankrupt ;  and  the  notes  of  his  deposition,  taken  and  authenti- 
cated by  the  Sheriff,  may  be  recovered  and  adduced  as  proof  for  that  purpose ;  Emslie  v. 
Alexander,  tupra. 

0  The  statement  in  the  text  seems  too  absolute. 
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person  whose  statement  is  narrated  was  admissible  when  he  spoke, 
but  has  died  before  the  trial  («).  The  reason  is,  that  such  evi- 
dence is  the  best  which  the  circimistances  admit  of;  that  there  is  no 
ground  for  suspecting  it  is  tendered  for  an  improper  purpose;  and 
that  injustice  would  more  frequently  arise  from  excluding  it,  than 
from  admitting  it  under  a  proper  direction  from  the  judge  as  to 
its  credibility.  Evidence  of  this  kind  is  highly  trust-worthy  when 
it  has  been  made  deliberately  under  the  apprehension  of  death. 
But  statements  which  witnesses  deceased  uttered  even  in  ordinary 
conversation,  and  while  in  perfect  health,  are  equally  admissible  (t). 

§  103.  Hearsay  of  a  deceased  person,  however,  will  be  ex- 
cluded, if  he  was  inadmissible  as  a  witness  when  he  made  the 
statement  (u).  Accordingly,  in  a  case  of  filiation,  where  the  pur- 
suer died  after  a  semiplena  probatio  had  been  adduced,  her  death- 
bed statement  could  not  be  proved  by  the  oath  of  her  mother,  who 
had  been  sisted  as  pursuer.  As  the  original  pursuer  was  not 
an  admissible  witness, — the  case  having  occurred  before  the  recent 
statute  (x), — ^her  hearsay  statement  could  not  be  proved  after  her 
death ;  and  it  was  incompetent  to  take  the  oath  of  any  other  person 
in  supplement  of  a  semiplena  proof  (y).  The  Lord  Chief  Commis- 
sioner once  rejected  hearsay  of  a  deceased  person's  opinion  as  to 
the  mental  capacity  of  a  certain  individual,  which  was  the  question 
in  issue  (z).  It  is  doubtful  whether  this  decision  can  be  supported, 
unless  the  opinion  would  have  been  inadmissible  as  original  evi- 
dence. 

§  104.  Permanent  insanity  has  the  same  eflfect  as  death  upon 
the  competency  of  a  witness;  and  it  may  therefore  be  fairly  argued, 
that  proof  of  statements  by  one  so  afflicted  should  be  received,  if 
they  were  made  while  he  was  sane  (a).  This  view  (on  which 
there  are  no  decisions)  derives  support  from  two  cases  already 
noticed,  where  the  declinature  of  the  witness  to  depone  (6),  and  the 


(•)  BeU'B  Pr.,  i  2269--Burnett,  600— Tait,  481—2  Al.,  516— BeU'a  Notes,  291— D. 
Boxbarghe  v,  Gbatto,  1758,  Elch.  Witness,  No.  88— E.  Fife  v.  £.  Fife's  Trustees,  1816, 
1  Miir..  95— MiUar  v.  Moffat,  1820,  2  Mur.,  818,  824— Wilson  v.  Jamieson,  1827,  4 
Mur.,  868— Mackenzie,  1827,  Syme,  160— Hunter,  1838,  2  Sw.,  1.  Hearsay  of  state- 
ments made  by  a  deceased  witness  is  admitted,  where  a  written  deposition  had  been 
taken  from  him  in  presence  of  a  magistrate ;  Mackenzie,  1827,  Syme,  158.  See  it^fra, 
;  117.  (0  Authorities  in  preceding  note.  (ti)  Bell's  Pr.,  {  2259— MiUar  v. 

Moffat,  1820,  2  Mur.,  818,  825— Patterson's  Trustee  v.  Johnston,  1816, 1  Mur.,  74— 
Tait,  481.  (x)  16  Vict.,  c.  20.  (y)  See  Dobie  v.  Gaff,  1848,  5  D.,  1885. 

(j)  Darling  v.  Grieve,  1822,  8  Mur.,  90.  (a)  Bentham  Ev.,  iii,  408— Burnett, 

601— Tait,  481.  (6)  Hanrey,  1886,  Bell's  Notes,  292;  supra,  {  98. 
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inability  of  the  adducer  to  find  him  (c),  partly  induced  the  Court 
to  admit  proof  of  his  statements.  In  another  case  (of  rather  old 
date),  certificates  by  persons  imprisoned  abroad  as  captives  of  war 
were  received,  because  they  were  the  best  evidence  that  could  be 
got  in  the  circumstances,  the  witnesses  being  completely  beyond 
the  party's  reach  (d).  Severe  illness  of  a  witness,  however,  is  not 
a  ground  for  admitting  hearsay  of  his  statements  (e) ;  the  proper 
course  being  either  to  delay  the  trial,  or  to  examine  the  witness  on 
commission.  Still  less  will  the  refusal  of  one  who  is  abroad  to  give 
evidence  before  a  commissioner  of  Court  render  hearsay  or  an 
affidavit  of  his  statements  admissible  (/).  A  witness  so  situated 
cannot  reasonably  object  to  being  examined  in  regular  form;  and, 
therefore,  admitting  secondary  evidence  of  his  statements  would 
give  opportunities  for  collusion  and  cooking  up  ex  parte  evidence. 
Hearsay  of  statements  made  by  a  foreigner  who  had  left  the  coun- 
try, and  whose  residence  was  unknown,  was  held  inadmissible  as 
evidence  for  a  prisoner;  and  a  written  statement  by  another  witness 
in  the  same  situation  was  also  rejected  (g).  So  held  as  to  hearsay 
of  statements  by  a  Scotsman  who  had  left  the  country,  or  at  least 
whose  residence  was  unknown  (h)}^ 

§  105.  The  fact  of  the  witness'  death,  or  insanity, — ^if  that  be 
a  ground  for  admitting  hearsay  (i), — must  be  established  to  the 
satisfaction  of  the  Court  before  the  secondary  evidence  of  his 
statements  will  be  received.  But  a  prima  facie  proof  of  the  fact 
will  suffice;  and  the  Court  in  exercise  of  its  discretion  may  admit 
hearsay  on  the  point  (J). 

§  106.  The  best  proof  of  what  a  deceased  witness  said  is  his 
deposition  taken  on  commission  to  lie  in  retentis,  or  his  examina- 
tion in  a  previous  trial  of  the  cause  {k).     It  is  doubtful  whether 

(c)  Ewing  V.  E.  Mar,  1861, 14  D.,  814 ;  mpra,  i  98.  (d)  Banking  of  Gleland's 

Creditors,  1708,  M.,  12,684.  (e)  Gun  v,  Gardner,  1820,  2  Mnr.,  196— Slothart 

V.  Johnetone'B  Tnistees,  1821,  2  Mur.,  541.  (/)  Glyn  v.  Johnstone  &  Co.,  1884, 

18  S.,  126.  (g)  Cavalari,  1854,  1  Irvine,  564.  (A)  Rouatt.  1852,  1 

Irvine,  79.^®  (i)  See  tupra,  J  104.  (/)  Hearsay  was  admitted  where  a 

person  deponed  he  had  heen  at  the  individual's  funeral ;  Christian  v.  Kennedy,  1818,  1 
Mur.,  424 ;  and  where  one  deponed  that  he  knew  the  original  witness  had  been  con- 
victed of  a  capital  crime,  and  had  been  hanged ;  Miller  v.  Moffat,  1820,  2  idur.,  826. 
See  analogous  cases  upon  admitting  parole  proof  of  lost  documents,  tn/m,  }  157. 

(k)  See  this  fully  considered  in  treating  of  the  examination  of  witnesses. 


>o  In  England,  the  Court  refused  to  grant  a  commission  to  examine  witnesses  in 
Russia,  when  Russia  and  England  were  at  war ;  because  to  do  so,  would  be  to  authorise 
communication  with  the  Queen's  enemies;  Barrick  v.  Buba,  1865,  16  Scott,  492. 
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the  deposition  of  one  examined  as  a  haver  may  be  used  as  his 
evidence  m  catLsa  after  his  death  (Z).  The  statements  of  a  de- 
ceased witness  may  not  be  proved  by  his  precognition  taken  by  the 
adducer's  agent;  because  such  examinations  are  conducted,  not 
with  the  view  of  bringing  out  a  fair  statement,  but  of  ascertaining 
what  the  witness  can  say  in  favour  of  the  party  examining  (ja)}^ 
On  this  ground  a  precognition  taken  with  a  view  to  a  criminal 
prosecution  and  signed  by  the  witness  is  inadmissible ;  although 
such  examinations  are  usually  conducted  with  more  impartiality 
than  precognitions  by  private  persons  (n).  In  a  case  of  rape,  how- 
ever, the  information  which  the  injured  party  had  given  to  the 
public  officials  was  allowed  to  be  proved  by  parole  of  a  person  who 
had  been  present  when  she  emitted  it  {o)P 

Volimtary  affidavits  by  persons  deceased  are  not  admitted ;  be- 
cause they  are  usually  prepared  for  an  ex  parte  purpose,  and  are 
open  to  suspicion  of  having  been  collusively  dressed  up  {p)  for  the 


{})  It  was  rejected  by  the  Lord  Chief  Commissioner  in  Campbell  v.  Davidson,  1827, 
4  Mur.,  178.  (m)  M'Intosh,  1888,  2  Sw.,  108— Ormond  and  WyUe,  1848,  Arkl., 

488.  (n)  Cases  in  note  (m).  (o)  Stephens,  1829,  BeU's  Notes,  292—2 

Sw.,  848.    It  is  not  easy  tu  see  a  sufficient  ground  for  distinction  between  this  case  and 
those  in  the  preceding  note  (m).  (/>)  Mag.  of  Aberdeen  v.  More,  1813,  Hume 

D.,  502. 


11  See  as  to  competency  of  contradicting  a  witness  by  proof  of  what  he  said  on  pre- 
cognition, tupra^  2  101,  note  8. 

1^  In  a  trial  for  murder,  the  prosecutor  offered  in  evidence,  the  deposition  of  a  party 
who  had  died  before  the  trial,  and  who  was  not  the  party  injured.  The  deposition  had 
been  emitted  in  the  presence  of  the  Sheriff  and  Procurator  Fiscal.  It  was  objected  for 
the  prisoner  that  the  deposition  was  inadmissible,  because  it  did  not  bear  to  be  emitted 
in  prospect  of  death ;  and  because  it  was  the  general  rule  in  criminal  practice  that  aU 
the  evidence  must  be  emitted  in  presence  of  the  prisoner,  to  which  the  admission  of  the 
dying  declaration  of  the  injured  person  was  the  only  recognised  exception.  The  Court 
held  that  there  was  no  ground  for  distinguishing  between  the  dying  declaration  of  the 
person  injured,  and  of  any  other  person  competent  to  be  a  witness ;  and  that  the  cir- 
cumstance that  the  declaration  did  not  bear  to  be  emitted  in  view  of  death,  formed  no 
objection  to  its  admissibility,  and  they  received  the  evidence. 

In  competing  petitions  for  service,  aged  witnesses  were  examined  on  commission. 
One  claimant  died ;  and  his  son  did  not  represent  him,  but  presented  a  new  petition  for 
service  tQ^the  common  ancestor.  Held,  in  a  jury  trial  between  that  claimant  and  the 
former  and  siLrviving  claimants,  that  the  latter  were  entitled  to  read  to  the  jury  the  de- 
position of  two  of  the  aged  witnesses  who  had  since  died.  But  the  Court,  in  admitting 
the  evidence,  were  influenced  by  the  fact  that,  at  the  commission  at  which  the  evidence 
of  these  witnesses  was  taken,  the  father  of  the  new  claimant,  who  had  the  same  interest 
AS  he,  was  present ;  Souter  v.  M'Intosh,  1869,  21  D.,  886. 
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occasion ;  and  for  the  same  reason  certificates  will  very  rarely  be 
received  {q\  except  in  ancient  matters  (r)}^ 

§  107.  The  most  common  way  of  proving  a  deceased  witness' 
statements  is  by  adducing  the  person  to  whom  they  were  made, 
who  can  be  cross-examined  as  to  how  the  subject  was  introduced, 
and  the  circumstances  under  which  the  statements  were  made.  It 
would  seem  that  a  letter  or  note  holograph  of  the  deceased  witness 
may  be  used  («).  Such  a  document  however  may  often  be  subject 
to  the  same  objection  as  his  affidavit ;  while  on  the  other  hand,  if 
it  was  written  incidentally,  or  in  answer  to  questions  fairly  put,  it  is 
much  better  than  ordinary  hearsay.^*  Letters  written  by  a  deceased 
member  of  the  family,  and  a  manuscript  pedigree  compiled  by  an 
ancestor  of  the  claimant  ante  litem  motam,  were  received  in  a  peer- 
age case  to  prove  the  pedigree,  which  was  ancient  {t).  Where  a 
witness  deponed  that  he  had  a  conversation  with  a  person  since 
dead,  during  which  that  person  referred  to  a  book  to  refresh  his 
memory  as  to  a  fact  otherwise  known  to  him,  the  Court  held  that 
that  fact  might  be  proved  without  producing  the  book  (u). 

§  10.8.  In  considering  the  English  authorities  on  these  points, 
it  will  be  observed  that  the  general  rule  in  that  country  is  against 

(q)  Compare  Humphreys  {aoi-disant  E.  Stirling),  1889,  Swinton's  Rep.,  177,  and 
Appx.,  86,  with  Ranking  of  Cleland's  Creditors,  1708,  M.,  12,634 ;  tupra,  §  104,  (rf). 

(r)  Stair,  iv,  48,  6— Tait,  406.  («)  See  CampbeU  r.  Davidson,  1827,  4  Mut., 

173— M'Alister  r.  M^Alister,  1883,  12  S.,  198— WHson  v.  Kirkwood,  1822,  3  Mur.,  206. 

(0  Crawford  and  Lindsay  Peerage  Case,  1842,  2  CI.  and  Finn.,  New  Cases,  559,  and 
13  D.  (H.  Lords),  32.  {u)  OUver,  1827,  Syme,  224. 


13  Where  the  clerk  to  a  kirk-session  deponed  that  the  moderator,  who  had  since  died, 
had,  at  a  meeting  of  the  kirk-session,  made  a  statement  relative  to  an  interview  with 
the  defender,  which  the  clerk  entered  on  the  minutes  of  meeting  of  the  session  to  the 
dictation  of  the  moderator,  and  where  the  clerk  deponed  to  the  accuracy  of  the  minute, 
the  Court  indicated  an  opinion  in  favour  of  the  admissibility  of  the  minute  as  proof  of 
what  the  moderator  said ;  but,  before  deciding  the  point,  directed  that  the  surviving 
members  of  the  kirk-session  who  had  been  present  should  be  examined ;  A  v.  B,  1858, 
20  D.,  407. 

^*  In  a  trial  for  murder,  Lord  Justice-Clerk  (Hope)  and  Lord  Handyside,  Lord  Ivory 
dissenting,  rejected,  as  evidence  of  a  fact  in  the  cause,  a  diary  or  book  of  memoranda 
in  the  handwriting  of  the  deceased.  It  was  argued  that  the  writing  of  a  deceased  was 
better  evidence  than  hearsay  of  what  he  said,  and  ought  to  be  admitted  on  the  same 
principle ;  but  the  Lord  Justice-Clerk  observed  that  there  was  a  great  difference ;  be- 
cause, when  hearsay  evidence  was  received  the  witness  could  be  examined  as  to  the 
manner  of  the  deceased  when  saying  the  words  deponed  to,  and  as  to  the  circumstances 
in  which  they  were  said ;  but  as  to  the  time  when  jottings  were  made  in  a  diary,  and  the 
motives  for- making  them,  there  was  no  proof  at  all ;  Lord  Advocate  v.  Madeline  Smith, 
1857,  2  Irv.,  641,  647,  662. 
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admitting  hearsay  of  deceased  witnesses,  and  it  is  only  received  in 
some  excepted  cases ;  namely,  (1)  Questions  of  pedigree,  (2)  Ques- 
tions of  public  or  general  interest,  (3)  Questions  regarding  ancient 
possession,  (4)  Declarations  by  deceased  witnesses  against  their 
interest,  (5)  Dying  declarations,  (G)  Declarations  of  deceased 
witnesses  made  oflBlcially,  or  in  the  course  of  their  business  (x). 

Hearsay  is  only  admitted  in  these  cases  in  England  when  ori- 
ginal evidence  cannot  be  obtained.  It  is  therefore  unnecessary  to 
notice  the  rules  regarding  them  ;  as  the  admissibility  of  hearsay  of 
dead  witnesses  in  Scotland  is  general. 

§  109.  The  question  is  still  open,  whether  hearsay  of  hearsay 
is  admissible  when  both  the  original  witness  and  the  narrator  are 
dead.  It  is  easy  to  "  conceive  a  case  in  the  criminal  Court  where 
it  would  be  absolutely  necessary  to  receive  such  evidence,  as  a 
murdered  man  having  stated  who  was  the  murderer  to  a  person 
since  dead "  (y) ;  and  where  the  facts  are  simple  and  likely  to  be 
remembered,  such  evidence  would  be  credible.  On  the  other  hand 
these  are  exceptional  cases ;  for  in  general,  hearsay  of  hearsay  would 
be  of  no  value  in  evidence,  and  would  be  more  apt  to  mislead 
than  assist  the  jury.  This  point  arose  in  a  case  where  Lord 
Pitmilly  expressed  a  clear  opinion  in  favour  of  the  admissibility ; 
but  the  other  judges  waived  deciding  on  it  (z).  Kecently,  however, 
the  present  Lord  Justice-Clerk^*  held  such  evidence  to  be  inadmis- 
sible upon  the  propinquity  of  one  claiming  a  succession  (a). 

In  England  hearsay  of  hearsay  is  admitted  in  cases  of  pedigree 
where  both  declarants  were  within  the  family,  and  had  died  before 
the  trial,  and  where  the  statements  were  made  ante  litem  motam  (b). 
And  an  ancient  pedigree  prepared  or  adopted  by  an  ancestor  of 
the  claimant  is  also  admissible,  on  the  presumption  that  he  knew 
it  to  be  correct,  either  from  personal  knowledge,  or  by  information 
derived  from  deceased  members  of  the  family  (c)}^ 

(x)  See  these  noticed  in  1  Phillips,  211— Taylor,  392—1  Greenleaf,  168. 

(y)  Per  Lord  Justice-Clerk  Boyle  in  Smith  ».  Bank  of  Scotland,  1826,  6  S.,  98. 

(z)  Smith  V.  Bank  of  Scotland,  supra,  (a)  Morgan  v,  Morris,  Nov.  1868,  not 

yet  reported.    See  on  this  point  J  160.  (b)  1  Phil.,  227— Taylor,  416— Doe  v. 

Randall,  1828,  2  Moo.  and  Pa.,  20— Monkton  v.  Att.-Gen.,  1881,  2  Ruse,  and  My.,  147, 
166— Slaney  v.  Wade,  1836,  7  Sim.,  611,  and  1  My.  and  Cr.,  355. 

(c)  Davies  v.  Loundes,  1848,  7  Scott,  N.  R.,  218 ;  6  Man.  and  Gr.,  527— Slaney  v. 
Wade,  iupra — Monkton  v.  Att.-Gen.,  supra — Grawfurd  and  Lindsay  Peerage  case,  supra, 
§108. 


^*  The  late  Lord  Justice-Clerk  (Hope).  The  point  is  not  mentioned  in  any  of  the 
report?  of  the  case. 

1*  Held  in  England  that  the  contents  of  a  document  cannot  be  proved  by  a  copy  of 
a  copy;  Ereringham  v.  Roundell,  1888,  2  Moo.  and  Robb.,  188. 
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CHAPTEH  III. — OF  THE  ADMISSIBILITY  OF  PAROLE  PROOF  OF  THE 

CONTENTS  OF  WRITINGS. 

§  110.  An  important  branch  of  the  rule  which  requires  the  best 
evidence  is,  that  the  terms  of  documents  which  may  be  produced 
must  be  proved  by  the  documents  themselves,  and  cannot  be  proved 
by  parole  evidence  (d)}  The  reason  is,  that  witnesses  are  extreme- 
ly apt,  from  want  of  observation  or  memory,  to  mistake  the  terms 
of  writings,  the  effect  of  which  often  depends  on  their  precise 
words ;  and  that,  each  document  being  intended  to  be  read  as  a 
whole,  its  meaning  would  often  be  misunderstood  if  a  statement  of 
only  a  part  of  it  were  admissible.  Besides,  there  is  ground  for  sus- 
pecting that  the  party  tenders  the  parole*  evidence,  because  produc- 
ing the  document  would  not  be  equally  favourable  to  his  case. 

§  111.  This  rule  of  course  applies  to  all  those  matters  which 
law  requires  to  be  committed  to  writing,  as  decisions  of  Courts  of 
record  (e),  convictions  of  crimes  (/),  dispositions  of  heritage  (gr), 
bills  of  exchange  (A),  discharges  (i),  and  contracts  which  the  par- 
ties have  stipulated  should  be  in  writing  (A). 

And  where  a  document  is  the  official  narrative  of  acts  and  pro- 
ceedings which  law  requires  to  be  so  recorded,  parole  of  them  is 
excluded,  although  they  may  be  simple  and  easily  remembered. 
The  instruments  of  notaries,  and  messenger's  executions,  are  (with 


(d)  2  Al.,  608—1  Phil.,  421— Taylor,  288.  (e)  Edinburgh  Shipping  Co.  v. 

Ogilvie,  1819,  2  Mur.,  187— Dickson »;.  Ponton,  1824,  8  Mur.,  440— Greig  i;.  Edmonstone, 
1826,  4  Mur.,  70— Smith  v.  Robertson,  1832,  10  S..  829.  See  Baillie  w.  Bryson,  1818, 
1  Mnr.,  826 ;  where  the  record  of  a  Court  was  allowed  to  bo  read  by  the  clerk  of  that 
Court,  sworn  as  a  witness.  (/)  Miller  v.  Moffat,  1820,  2  Mur.,  823— Eraser, 

1889,  2  Sw.,  436—2  Hume,  355.  (g)  Stair,  1,  10, 9— Ersk.,  3,  2,  2.  and  4,  2, 

20.    See  the  chapter  on  proving  obligations  regarding  heritage,  infra.  (A;  M'Nab 

V.  Telfer,  1821,  2  Mur.,  481— Couseland  t;.  Cuthil,  1830,  6  Mur.,  149. 

(•)  Cameron  v.  Cameron's  Tr.,  1820,  2  Mur.,  234— Gordon.r.  Miller,  1838,  Macf.  R., 
174.  (k)  Ersk.,  8,  2,  4— Bell's  Pr.,  }  25— Tait,  224,  818.    See  the  chapter  on 

proving  such  contracts,  infra. 


1  If  a  letter  or  private  document  is  to  be  read  to  the  jury,  the  whole  of  it  must  be 
read.  In  that  it  differs  from  a  public  document.  **  A  document  which  is  to  be  received 
in  respect  of  its  being  a  public  document,  returned  in  pursuance  of  some  Act  of  Parlia- 
ment, or  the  performance  of  some  public  duty,  is  valid  for  that  reason.  If  any  imper- 
tinence creeps  into  it,  tliat  is  something  which  does  not  belong  to  it,  that  ought  to  be 
excluded,  and  in  truth  it  is  no  part  of  it,  and  ought  not  to  be  read  with  it ;"  Afilne  v. 
Leisler,  1862,  31  L.  J.  N.  S.,  Exch.,  267, /)fr  C.  B.  Pollock. 
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very  few  exceptions)  the  only  competent  proof  of  their  official 
acts  (Q.  And  the  burgh  books  have  been  held  necessary  in  order 
to  prove  the  election  of  the  magistrates  (m),  or  to  show  who  were 
members  of  council  at  any  time  {n).  On  the  same  principle  the 
written  declaration  is  the  only  competent  proof  of  the  statements 
made  by  a  prisoner  when  examined  before  a  magistrate  (o).* 

§  112.  A  contract  which  the  parties  have  reduced  into  writing 
cannot  be  proved  by  witnesses,  although  in  its  own  nature  it  may 
admit  of  that  kind  of  evidence.  The  reason  is  that  the  parties  hav- 
ing mutually  selected  the  writing  as  the  proof  and  measure  of  their 
contract,  its  existence  and  terms  axe  partes  contractus  (p).  For  ex- 
ample, a  lease  for  one  year  (r),  and  an  agreement  to  aliment  a  per- 
son (fi),  cannot  be  proved  by  witnesses ;  where  they  have  been  re- 
duced to  writing.* 

§  113.  On  this  principle  also,  where  parties  have  agreed  verbally 
to  be  bound  by  the  terms  of  a  certain  document,  parole  of  its  con- 
tents is  inadmissible,  because  it  was  by  mutual  consent  made  the 
measure  of  their  contract,  as  if  they  had  regularly  signed  it.  Thus 
in  an  English  case,  where  a  landlord  and  tenant  had  agreed  verbally 

(Q  See  the  chapters  on  notarial  instmments  and  messengers*  executions,  infira. 

(m)  Gardner  v.  Reekie,  1828,  4  Mur.,  488.  So  in  Ogilvie  v.  Magistrates  of  Edin- 
burgh, 6tK  Feb.  1810,  F.  C,  it  was  held  that  the  minnt^  of  a  meeting  for  electing  a 
deacon  of  an  incorporation  of  a  Royal  Burgh  could  not  be  contradicted  by  parole ;  see  { 
118  (a).  (n)  Black  o.  Campbell,  1819,  6  Dow,  28.  (o)  Little  v.  Smith, 

1845,  8  D.,  266 ;  1847,  9  D.,  787—2  Al.,  509,  576.  See  the  chapter  on  Prisoners'  De- 
clarations, mfira,  {p)  3  Starkie,  757—1  Greenl.,  114— Taylor,  286. 

(r)  Monaghan,  1844,  2  Broun,  181.  See  also  Hutchison  v.  Ferrier,  18  D.,  887 ;  af- 
firmed on  another  point,  1  Macq.,  196.  («)  M*KeIlar  v.  Lambert,  1828,  4  Mur., 
641, 


'  But  it  may  be  proved  by  parole  eyidence  that  a  panel  was  duly  cautioned  before 
he  emitted  his  declaration,  and  was  in  his  sound  and  sober  senses  when  he  emitted  it, 
although  these  facts  are  not  stated  in  the  declaration  or  in  a  docquet ;  Lord  Advocate 
V.  Hay,  1858,  3  Irv.,  181— Lord  Advocate  v.  Macpherson,  1862,  84  Sc.  Jur.,  140. 

It  would  appear  that  evidence  cannot  be  received  as  to  what  took  place  in  Court  at 
a  jury  trial,  in  contradiction  of  the  notes  of  the  presiding  judge ;  Dobbie  v.  Johnston 
and  Russell,  1861,  23  D.,  1189.    See  {  48,  note  4. 

The  Register  of  County  Voters  is  conclusive  evidence  of  qualification ;  24  &  25  Vict., 
c.  88,  §  42.  The  Certificate  of  Incorporation  of  a  joint-stock  company  is  conclusive  evi- 
dence that  all  the  formalities  requisite  prior  to  incorporation  have  been  complied  with ; 
25  &  26  Vict.,  c.  89,  }  192. 

s  The  question  put  to  a  pursuer,  who  was  a  witness,  '*  What  was  your  interest  or 
share  in  the  copartnery  between  you  and  your  brother  ?  "  held  incompetent ;  because  it 
had  been  proved  that  there  was  a  written  contract  of  copartnery ;  Clark  v.  Clark's  Trs., 
1860,  28  D.,  74. 
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to  a  lease  on  the  terms  contained  in  a  prior  written  lease  between 
the  landlord  and  a  third  party,  it  was  held  that  the  document  must 
be  produced  (t).  So  where  a  tenant  after  the  expiry  of  a  written 
lease  continues  to  possess  by  tacit  relocation,  the  terms  of  the  im- 
plied contract  cannot  be  proved  without  the  writing  (w).  And  in 
an  action  by  the  secretary  of  a  society  against  certain  of  the  mem- 
bers for  payment  of  his  salary,  where  the  resolution  of  the  commit- 
tee under  which  he  had  been  engaged  was  contained  in  a  book  of 
which  the  plaintiff  usually  had  charge,  it  was  held  that  his  know- 
ledge of,  and  acting  under,  the  resolution  inferred  adoption  of  it  as 
a  written  contract,  so  that  he  could  not  prove  the  terms  of  his  en- 
gagement without  the  book  (cc).  On  the  same  principle,  in  an 
action  for  payment  of  work,  where  it  appears  that  there  had  been 
a  written  contract  between  the  parties,  and  the  claim  is  upon  an 
alleged  verbal  order  for  extra  work  relating  to  the  same  subject,  it 
is  settled  in  England  that  the  plaintiff  must  produce  the  writing, 
in  order  to  shew  whether  it  includes  the  work  claimed  for,  and 
what  was  the  stipulated  rate  of  remuneration  (y). 

§  114.  But  the  existence  of  a  document,  inadmissible  from 
want  of  subscription,  will  not  exclude  parole  proof  of  the  contract 
to  which  it  refers,  because  it  indicates  only  a  proposed,  not  an  ac- 
tual written  agreement  (z).  Yet  if  ret  interventus  has  followed  on 
and  validated  an  informal  document,  parole  of  the  terms  of  the  con- 
tract will  be  excluded,  because  the  writing  is  admissible  and  bind- 
ing (a).*  Where  the  written  contract  cannot  be  used  for  want  of  a 
stamp,  its  terms  may  not  be  proved  by  parole ;  but  the  writing 
must  be  stamped  and  produced  (h)} 

(t)  Turner  v.  Power,  1828,  7  B.  and  C,  625,  Mo.  and  Mai.,  181,  S.  C— The  docu- 
ment being  on  a  wrong  stamp,  was  excluded ;  and  a  non-suit  was  directed  in  conse- 
quence ;  see  infra,  J  114,  (6).  (u)  Menzies  v.  Duff,  1851,  13  D.,  1044 — But  see 
Tait,  222.  (z)  Whitford  v.  Tutin,  1884, 10  Bing.,  896.  (y)  Vincent  t?. 
Cole,  1828,  Mo.  and  Mai.,  257  ;  8  Car.  and  Pa.,  481,  S.  C— Buxton  r.  Cornish, 
1844,  1  Dow.  and  L.,  585— Jones  v,  HoweU,  1885,  4  Dowl.,  176— Parton  v.  Cole,  1842, 
6  Eng.  Jur.,  870;  see  infra,  ?  121,  (i).  (2)  Ramsbottom  v.  Tunbridge,  1814,  2 
Ma.  and  Sel.,  484— Stevens  u.  Pinney,  1818,  8  Taunt.,  327— Doe  t;.  Cartwright,  1820, 
3  B.  and  Aid.,  826— Trewhitt  v,  Lambert,  1889, 10  Ad.  and  Ell.,  470.  (a)  See 
the  chapter  on  rei  interventus  below.  (6)  Hutchison  v.  Ferrier,  1857, 18  D.,  887 ; 
(approved  of  in  the  House  of  Lords  when  affirming  the  judgment  on  another  point,  1 


*  **  The  rule  that  you  cannot  prove  the  contents  of  a  written  instrument  by  parole, 
is  just  as  clearly  applicable,  according  to  all  the  authorities,  to  an  instrument  that  is 
validated  rei  interventu,  as  to  an  instrument  that  is  originally  probative ;"  per  Lord  Jus- 
tice-Clerk in  Clark  v,  Clark's  Trustees,  1860,  28  D.,  74,  79. 

5  In  a  late  English  case  the  judge  held  that  an  unstamped  document  embodying  the 
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§  115.  Whenever  it  is  material  to  prove  the  existence  or  terms 
of  a  document  of  any  kind,  and  not  merely  the  truth  of  facts  which 
it  records,  the  document  itself  must  be  produced,  and  parole  cannot 
be  substituted  for  it.  This  (for  example)  has  been  held  as  to  the 
terms  of  a  correspondence  (c),  and  whether  it  was  marked  "  pri- 
vate" (d)y  as  to  the  written  regulations  of  a  market  (e),'  written 
instructions  to  sailing  masters  (/),  and  a  written  opinion  of  coun- 
sel (g).  So  it  is  incompetent  to  ask  a  witness  what  is  the  amount 
of  property  or  legacies  in  a  settlement  (A),  whether  a  deed  contains 
a  clause  in  certain  terms  (t),  or  whether  a  certain  vessel  is  entered 
in  the  registry  (jfe). 

§  116.  On  the  other  hand,  where  the  document  is  a  narrative 
of  facts,  its  existence  will  not  exclude  independent  parole  proof  of 
these  facts  (Q,  unless  they  are  formal  proceedings  or  acttis  legitimi, 
of  which  an  official  written  statement  is  required  (my  Such  pa- 
role evidence  is  not  tendered  in  order  to  prove  the  contents  of  the 
writing,  or  as  a  substitute  for  it ;  but  the  two  modes  of  proof  are 
independent  sources  of  information  upon  the  same  matter.  For  ex- 
ample, births,  deaths,  and  marriages  may  be  proved  by  parole  as 
well  as  by  entries  in  the  parish  register  (n).  And  where  a  witness 
was  objected  to  on  the  ground  of  infamy,  the  party  who  adduced 
him  was  allowed  to  prove  by  parole  that  he  had  undergone  his 

ICacq.,  196) — Ramsbottom  v,  Mortley,  1814,  2  Ma.  and  Sel.»  445— Buxton  v.  Cornish, 
1844,  1  Dow.  and  L,,  686— Turner  v.  Power,  aupra,  (t) — See  also  Harold  r.  PoUexfen, 
1844,  6  D.,  1103.  (c)  Cooper  v.  M'Intosh,  1823,  3  Mur.,  868— Oibeon  v.  Ander- 

son, 1846,  9  D.,  1— Queen's  case,  1820,  2  Brod.  and  Bing.,  286, 290.  (d)  Cooper 

V.  M'lntosh,  supra.  («)  M'Cracken  v.  Pearson,  1821,  2  Mur.,  663. 

(/)  Kitchen  v.  Fisher,  1821,  2  Mur.,  686.  (y)  Cooper  v.  M'Intosh,  tupra. 

(A)  Rose  v.  Gk)llan,  1816, 1  Mur.,  84.  (t)  Dalziel  v.  D.  Queensberry's  Ex., 

1826,  4  Mur.,  14.  (*)  Suadon  r.  Stewart,  1819,  2  Mur.,  68.  (I)  8  Starlrie, 

786— Taylor,  296.  (m)  Supra,  i  111.  (n)  2  AL,  607— Starkie,  tupra 

— Taylor,  n^a. 


terms  of  an  arrangement,  which  arrangement  was  pleaded  by  the  plaintiff,  was  no  better 
than  waste  paper ;  and  therefore  he  allowed  parole  evidence  of  the  arrangement,  and 
gave  judgment  for  the  plaintiff.  But  the  Court  of  Queen's  Bench,  on  appeal,  held  that 
although  the  document  coidd  not  be  received  in  evidence,  because  it  was  unstamped, 
yet  the  existence  of  it  excluded  proof  by  parole,  and  they  quashed  the  judgment  and 
ordered  a  new  trial ;  Alcock  v.  Delay,  1866,  4  E.  and  B.,  660. 

<  See  Bait  v.  Primrose,  1869,  21  D.,  966.     See  {  122,  note. 

7  A  notarial  protest  is  not  now  necessary  to  prove  the  presentment  and  dishonour  of 
a  bill  or  note  in  order  to  preserve  recourse  against  the  drawer  or  indorser.  They  may 
be  proved /MKmt  dejure  to  the  effect  of  preserving  such  recourse ;  19  &  20  Vict.,  c.  60, 

218. 


96  CONTENTS  OP  WRITINGS  §  116- 

punishment  (imprisonment),  although  the  fact  was  entered  in  the 
books  of  the  jail  (o).  So  the  fact  that  a  witness  had  stood  on  the 
pillory  may  be  proved  by  parole,  although  the  extract  conviction 
is  the  only  admissible  proof  that  it  was  for  a  crime  inferring  in- 
famy (p). 

§  117.  On  this  principle  the  evidence  emitted  by  a  deceased 
witness  in  a  former  trial  of  the  cause,  may  be  proved  by  the  per- 
sons who  heard  it,  although  he  may  have  also  emitted  a  written  de- 
position (r),  and  although  his  evidence  may  have  been  taken  down 
by  a  short-hand  writer  (s)  ;  while,  on  the  other  hand,  the  deposi- 
tion of  a  deceased  witness  taken  on  commission  is  not  excluded  in 
consequence  of  his  deposition  in  Court  on  a  former  trial  being  ex- 
tant in  the  judges'  notes  (t).  Thus  also  in  a  prosecution  in  Eng- 
land, in  which  the  depositions  do  not  require  to  be  taken  in  writing, 
parole  of  what  the  witnesses  said  is  received,  without  producing  a 
note  which  the  magistrate  or  clerk  of  Court  had  made  of  it  at  the 
time  (u).  On  this  ground  also,  where  a  witness  depones  that  he 
observed  certain  facts,  and  wrote  a  full  account  of  them  in  a  letter 
to  any  one,  his  oath  is  the  proper  evidence  of  them ;  and  the  letter 
does  not  require  to  be  produced,  unless  the  party  wishes  to  prove 
its  terms  (x).  So  where  a  witness  swore  that  he  had  a  conversa- 
tion with  a  person  since  deceased,  who  referred  to  a  book  to  refresh 
his  memory  on  a  fact  otherwise  known  to  him,  the  witness  was  al- 
lowed to  repeat  that  person's  statement  as  to  the  fact,  without  pro- 
ducing the  document  (y)  ;  and  it  is  never  necessary  to  put  in  evi- 
dence the  memorandum  which  a  witness  merely  uses  for  the  pur- 
pose of  refreshing  his  memory  (z).' 

§  118.  In  some  cases  parole  proof  of  the  proceedings  of  meet- 
ings was  excluded,  on  the  ground  that  they  could  only  be  proved 


(o)  Aitchison  v.  Patrick,  1886,  15  S.,  860.  (/))  DeaD^s  case.  1729,  2  Hume, 

855.  (r)  Mackenzie,  1827,  Syme,  168— Tod  p.  Winchelsea,  1828,  8  C.  and  P., 

887.  («)  Taylor,  854.    The  same  rule  applies  when  the  oath  is  proved  in  a 

charge  of  perjury ;  Monaghan,  1844,  2  Broun,  181.  (0  Willox  v.  Farrell,  1848, 

10  D.,  807.  (tt)  R.  V.  Tarrant,  1888.  6  Car.  and  Pa,,  182— R.  v.  Pressly,  1888,  ib., 

188— Robertson  v.  Vaughton,  1888,  8  Car.  and  Pa.,  252— Jeans  v,  Wheedon,  1848,  2 
Mo.  and  Rob.,  486.  (a:)  Forteith  v.  E.  Fife,  1820,  2  Mur.,  468. 

(y)  Oliver,  1827,  Syme,  224.  (i)  Dalison  v.  Stark,  1808,  4  Esp.,  168— R.  v. 

Tarrant,  1888.  6  Car.  and  Pa.,  182— R.  v,  Pressly,  1883,  ib.,  188— Maugham  v.  Hub- 
bard, 1828,  8  B.  and  C,  14.8 


8  Nor  can  such  a  document  be  recovered  by  a  diligence ;  Livingstone  v.  Dunwoodie, 
1860,  22  D.,  1888. 
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by  the  minute  prepared  on  the  occasion  (a).  But  the  proper  mode 
of  proving  such  matters  is  by  the  oaths  of  persons  who  were  pre- 
sent, who  may  use  the  minute  to  refresh  their  memories,  if  they 
were  engaged  in  its  preparation  (&).•  This  rule  applies  to  proceed- 
ings of  directors  of  joint-stock  companies ;  the  Act  which  allows 
these  to  be  proved  by  the  signed  minutes  having  been  designed  for 
extending  and  not  for  limiting  the  mode  of  proof  (c).  It  would 
seem,  however,  that  when  the  minutes  of  proceedings  form  part  of 
the  records  of  a  court  of  law,  as  minutes  of  meetings  of  creditors 
under  the  Sequestration  Acts,  they  are  the  only  admissible  proof  of 
the  res  gestae  (d). 

§  119.  We  have  already  seen  that  when  a  question  arises  be* 
tween  a  society  and  a  third  party  as  to  the  terms  of  a  contract,  and 
where  his  adoption  of  the  contract  as  noted  in  the  society's  minute- 
book  is  to  be  inferred  from  the  circumstances,  parole  of  the  terms 
of  the  transaction  is  excluded  (e).  In  such  a  case  the  question  is 
not  as  to  the  truth  of  the  minutes,  but  as  to  the  terms  of  the  con- 
tract which  they  set  forth. 

§  120.     As  contrasted  with  the  case  last  noticed,  it  has  been 

(a)  So  ruled  aa  to  the  proceedings  of  a  senatus  academicns  ;  Hamilton  v,  Hope, 
1827,  4  Mnr.,  289— and  of  road  traatees ;  M'Ghie  v.  M'Kirdj,  1860,  12  D.,  442.  The 
gwui  public  character  of  such  bodies  seems  to  account  for  these  decisions,  which  are, 
with  deference,  thought  to  be  erroneous.  See  also  Ivison  v.  Edinburgh  Silk  Co.,  1846, 
9  D.,  1089— and  {  111,  (m).  (b)  Eers  v.  Penman,  1880,  6  Mur.,  145— Ameil 

V.  Robertson,  1848,  5  D.,  400— Mathers  v.  Lawrie,  1849,  12  D.,  488— Wilson  v,  Glasgow 
&  S.  Western  Co.,  1861, 14  D.,  1— Northern  Rail.  Go.  v.  Inglis,  1861, 18  D.,  1816. 

{c)  Northern  Ry.  v,  Inglis,  tupra.  This  decision  was  pronounced  on  the  provisions 
of  the  English  Act  of  8  Vict,  c.  16,  {}  98,  99,  which  are  similar  to  those  of  the  Scotch 
Act  8  Vict.,  c.  17, 1 101.10  (d)  Smith  v.  Kemp,  1828,  4  Mur.,  404.    See  also 

I  111  (fli).  (0  Whitford  v,  Tutin,  1884, 10  Ring.,  896,  tupra  i  118.    Compare 

with  this  case  HiU  «.  Lindsay,  1847, 10  D.,  78. 


'  In  a  case  regarding  the  proceedings  of  a  provisional  committee  of  a  projected  rail- 
way, the  Lord  Justice-Clerk  (Inglis)  observed, "  Minutes  of  meetings  by  parties  who  meet 
to  deliberate  about  some  project  in  which  they  have  a  common  interest,  are  not  evidence 
at  all.  This  was  settled  in  the  case  of  Macartney  v.  Mackenzie,  which  has  ever  since 
been  followed  as  an  authoritative  judgment.  Rut  they  may  be  taken  as  adminicles  of 
evidence,  and  may,  along  with  other  evidence,  be  brought  forward  to  prove  the  pro- 
ceedings at  the  meetings.  I  am  not  speaking  of  meetings  of  corporate  bodies,  or  of  any 
thing  of  that  kind,  but  of  meetings  of  parties  met  to  deliberate  about  some  project 
which  they  have  in  common.  A  person  may  be  put  into  the  box  to  depone  to  the  accu- 
racy of  a  minute  of  such  a  meeting ;  but  the  minute  itself  is  no  evidence  at  all,  and 
does  not  even  prove  the  presence  at  the  meeting  of  anybody  who  does  not  subscribe  it. 
But  by  making  a  party  to  the  minute  a  witness,  it  may  be  established  who  were  pre- 
sent at  the  meeting  ";  Johnston  v.  Soott,  1860,  22  D.,  898, 402— Macartney  v.  Macken- 
sie.  1881,  6  W.  and  S.,  604. 

to  19  and  20  Vict.,  e.  47,  §  40. 

G 
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held  in  England  that  parole  of  the  terms  of  resolutions  which  have 
been  ostensibly  read  at  a  public  meeting  is  admissible  in  proving 
its  proceedings ;  because  the  question  is  not  what  does  the  paper 
contain,  but  what  was  the  resolution  proposed  verbally  to  the 
meeting ;  and  because  the  speaker  may  have  materially  deviated 
from  the  terms  of  the  paper  in  his  hand  (/).  On  the  same  prin- 
ciple, in  a  trial  for  administering  an  unlawful  oath,  the  terms  of  it 
were  allowed  to  be  proved  by  a  witness,  who  stated  that  he  believed 
the  accused  read  the  words  from  a  paper,  which  was  not  pro- 
duced (g). 

§  121,  The  rule  thus  illustrated  only  excludes  parole  evidence 
of  matters  set  forth  in  the  document,  and  therefore  collateral  facts 
relating  to  the  same  transaction  may  be  proved  by  witnesses,  if  in 
their  own  nature  they  admit  of  that  kind  of  proof.  For^example, 
where  a  written  contract  of  copartnery  only  authorised  certain 
branches  of  trade,  parole  was  admitted  to  prove  that  the  partners 
had  homologated  transactions  by  the  directors  in  another  branch  (A). 
So  in  an  English  case,  where  there  had  been  a  written  contract 
for  repairing  the  inside  of  a  house,  and  improvements  had 
been  made  on  the  outside,  the  contractor  suing  for  the  latter  as 
under  verbal  orders,  was  not  required  to  produce  the  written 
agreement  (i).  Thus  also  where  a  tenant  had  possessed  for  several 
years  under  a  missive,  which  did  not  mention  the  duration  of  the 
lease,  but  raised  the  inference  that  it  was  for  more  than  one  year, 
the  Court  of  Session  allowed  that  part  of  the  contract  to  be  proved 
by  witnesses  (k).  And  parole  proof  of  the  duration  was  admitted 
in  England,  where  the  tenant  held  under  written  rules,  which  were 
silent  on  the  point  (Z)." 

On  the  same  principle,  a  tenant  may  prove  by  parole  the  fact 
of  his  occupation,  where  that  is  relevant  to  the  case,  because  the 
terms  of  his  written  lease  are  not  involved  (m).     And  one  who  sues 

(/)  R.  V.  Sheridan  and  Kirwan,  1811,  81  How  St.  Tr.,  678— R.  v,  O^Connell,  1843, 
eeparatelj  reported  by  Armstrong  and  Trevor,  286,  287.  (^)  R.  t».  Moor8,  1806, 

6  East.,  421,  note.  (A)  Maxton  v.  Brown,  1889,  1  D.,  867.  (i)  Reid  v. 

Batte,  1829,  Moo.  and  Mai.,  413.    Compare  with  this  case  those  noted  above,  }  113,  (y). 

{k)  M'Leod  v.  Urqnhart,  1808,  Hume,  D.,  840.  See  also  M'Rorie  v.  M'Whirter,  18th 
December  1810,  F.C. ;  and  Pollock  v.  M'Andrew,  1828,  7  S.,  1891 ;  infra,  §  166— See  also 
Duke  of  Athole  v.  Spankie,  noted  in  Hume  D.,  786.  (/)  Hay  o.  Moorhouse, 

1889,  6  Bing.  New  C,  62.  (m)  R.  v.  Holy  Trinity,  1821,  7  B.  and  C.  611— Doo 

V.  Harvey,  1882,  8  Bing,  289,  per  curiam — Hamilton  v.  Hamilton,  1826,  4  Mur.,  8 — See 
Hutchison  ».  Ferrier,  1861, 18  D.,  887 ;  1  Macq.,  196. 


II  The  date  of  an  undated  bill  or  note  may  be  proved  by  parole.     But  a  bill  or  note 
issued  without  a  date  wiU  not  authorise  summary  diligence ;  19  and  20  Vict,  c.  60,  {  10. 
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certain  persons  as  members  of  a  copartnery  may  show  by  parole 
thai  they  acted  as  such,  and  he  is  not  bound  to  put  in  evidence  the 
written  contract  of  copartnery ;  because  its  provisions  are  collateral 
to  his  ground  of  action  (n).  On  this  principle  also,  where  prima 
facie  evidence  of  ownership  of  a  vessel  is  sufficient,  as  in  an  action 
of  damages  for  wrongous  arrestment,  it  is  not  necessary  to  produce 
the  registry  (o).^ 

§  122.  From  these  rules  it  follows  that  a  party  who  objects  to 
parole,  on  the  ground  of  its  involving  the  terms  of  a  writing,  must 
shew  that  the  document  embraces  the  facts  which  the  witness  is 
tendered  to  prove ;  and  the  parole  proof  will  not  be  rejected  merely 

(n)  AldeiBon  v.  Clay,  1816, 1  Starkie  H.,  405.  (o)  Snadon  v.  Stewart,  1819, 

2  Mar.,  67.     See  aUo  Johnstone,  1829,  2  Al.,  507 ;  infra,  }  182. 


1^  The  following  recent  decisions  wUl  farther  illustrate  the  principle  treated  of  in  the 
text:— 

A  tenant  under  a  written  lease,  by  which  he  had  undertaken  to  keep  the  fences  in 
his  farm  in  good  tenantable  condition,  pleaded  in  defence  that  when  he  signed  his  lease 
his  landlord  had  promised  to  fence  the  farm,  and  that  he  had  not  fulfilled  the  promise. 
Held  that  it  was  incompetent  to  prove  the  defence,  because  it  was  lui  attempt  by  parole 
eyidence  to  engraft  a  condition  on  a  written  lease ;  Macgregor  v.  Strathallan,  1862, 
24  D.,  1006. 

A  was  the  drawer  and  B  the  acceptor  of  a  bill  for  accommodation  of  G.  D,  as 
agent  for  all  the  parties,  drew  out  a  minute  of  agreement,  which  was  duly  executed ; 
the  agreement  set  forth  that  A  was  to  retire  the  bUl  to  the  extent  of  one-fourth  of 
the  sum  in  it,  and  B  to  the  extent  of  three-fourths ;  and  that  it  was  agreed  that  C 
was  to  give  A  an  heritable  security  for  the  one-fourth,  and  B  an  heritable  secu- 
rity for  the  three-fourths ;  and  that  G  had  accordingly  executed  these  bonds.  D,  the 
agent,  advanced  the  money  in  the  bill,  and  it  was  indorsed  and  handed  to  him.  B 
afterwards,  without  A's  knowledge,  assigned  to  D  the  heritable  security  granted  to  him 
by  G.  B  and  G  both  became  bankrupt,  and  D,  the  agent,  charged  A  on  the  bill.  A 
suspended,  and  averred  that  he  had  instructed  D,  as  his  agent,  to  procure  from  G  a  full 
security  for  all  his  (A's)  liabilities  under  the  bill,  and  that  D  had  failed  to  fulfil  these 
instructions,  inasmuch  aa  he  had  procured  a  security  to  the  extent  of  one-fourth  of  the  bill 
only ;  and  he  farther  pleaded,  that,  in  taking  from  B  the  assignation  to  his  security,  D 
had  violated  the  spirit  of  his  instructions  and  the  understanding  of  the  parties.  D 
pleaded  that  his  charge  could  be  resisted  only  by  proof  of  no  value  by  his  writ  or  oath ; 
and  that  the  final  agreement  of  parties  was  to  be  found  in  the  agreement  only,  in  which 
it  was  stated  that  the  security  to  be  given  by  G  to  A  was  to  cover  only  the  one-fourth 
of  the  amount  in  the  bill.  But  the  Gourt  held,  that  as  A's  plea  resolved,  not  into  a  de- 
fence of  no  value,  but  a  defence  grounded  on  D's  neglect  or  unskilful  performance  of 
professional  duty,  it  might  be  proved  j^rou^  de  Jure;  and  that  his  averment  as  to  the  in- 
structions given  to  his  agent  D  was  an  averment  of  a  contract  totally  distinct  from  that 
embodied  in^the  minute,  and  that  proof  of  it  was  therefore  not  excluded ;  M'Alister  v. 
Oemmel,  1862,  24  D.,  956.    This  judgment  has  been  affirmed  on  appeal,  March  1868. 

In  an  English  case,  evidence  to  show,  contrary  to  the  terms  of  a  deed,  that  it  was 
agreed  that  the  consideration  was  not  to  be  paid  in  money  but  satisfied  by  delivery  of 
goods,  was  rejected ;  but  evidence  was  admitted  to  show  that  in  point  of  fact  goods  were 
accepted  in  satisfaction  of  the  consideration;  Smith  v.  Battems,  1857, 26  L.  J.,  Exch.,  282. 

o2 
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on  suspicion  of  that  being  the  case  (p  ).  Accordingly  in  an  Eng- 
lish case  the  Court  refused  to  stop  the  examination  of  a  witness, 
who  stated  that  a  written  agreement  relating  to  the  matter  in  dis- 
pute had  been  produced  in  a  former  trial  between  the  same  plain- 
tiff and  defendant ;  but  that  he  did  not  know  its  contents,  or  who 
were  the  parties  to  it  (r).  On  the  other  hand,  if  a  witness  is  asked 
whether  a  certain  statement  was  made,  the  counsel  on  the  other 
side  may  require  that  he  be  first  asked  whether  it  was  made  in 
writing,  and  if  the  witness  answers  that  it  was,  the  examination 
will  not  be  allowed  to  proceed  («).^* 

§  123.  The  rule  thus  considered  not  only  excludes  parole  of 
the  terms  of  a  writing  as  a  whole,  and  a  detailed  statement  of  its 
contents,  but  also  every  question  which  involves  a  narrative  of  any 
matter  which  the  document  records.  Thus  it  has  been  held  incom- 
petent to  ask  a  witness  what  is  the  import  of  a  correspondence  (t), 
or  the  nature  of  an  action  (w),  who  is  the  granter  of  a  written 
lease  (x),  or  the  acceptor  of  a  bill  (y),  or  whether  decree  was  ob- 
tained in  a  certain  action  (2),  or  what  is  the  extent  of  jurisdiction 
under  the  titles  of  a  burgh  (a),  whether  certain  names  are  in 

(p)  This  principle  is  iUnstrat^d  by  the  case  of  Thorn  v.  N.  British  Bank,  1850, 18 
D.,  184,  wpra,  i  77.  (r)  Wood  v.  Morris,  1810, 12  East.,  287.  CO  The 

Queen's  case,  1820,  2  Brod.  and  Bing.,  292.  (t)  Gibson  v.  Anderson.  1846,  9 

D.,  1.  '  (ti)  Stewart  v,  Bnchanan,  1816, 1  Mur.,  88.  (x)  Innes  v.  Lord 

Peterborongh's  Exec,  1828,  4  Mnr.,  433.  (y)  M'Nab  v,  Telfer,  1821,  2  Mur., 

481.    But  parole  seems  admissible  to  prove  who  retired  a  bill ;  S.  C. 

(z)  Dicksons  v.  Ponton,  1824,  8  Mur.,  440.  (a)  Johnstones  v.  Mag.  of  Kil- 

renny,  1828,  6  S.,  620. 


1'  At  the  trial  of  an  action  for  relief  of  a  call  on  bank  shares,  on  the  ground  of  a  sale 
of  the  shares,  by  interrention  of  stock-brokers,  by  the  pursuer  to  the  defender,  the  ques- 
tion occurred  whether  a  sufficient  transfer  of  the  shares  had  been  offered  to  the  defen- 
der. The  pursuer's  stock-broker  deponed,  "  There  are  printed  rules  as  to  transfers,  and 
these  guide  our  practice  ;**  and  in  respect  of  the  existence  of  these  printed  rules,  the 
defender  objected  to  the  question.  Whether  the  transfer  tendered  was  "  in  ordinary  terms 
and  according  to  your  practice,  and  was  it  tendered  according  to  your  practice  ?"  But 
the  Court,  affirming  the  ruling  of  Lord  Ardmillan,  the  presiding  judge,  held  that  the 
question  was  competent,  because,  although  it  was  proved  that  these  were  rules,  it  had 
not  been  proved  that  these  rules  regulated  either  the  terms  of  transfers  or  the  mode  of 
tendering  them.  The  Lord  President  (M'Neill)  was  not  prepared  to  say  whether,  even  if 
there  had  been  such  proof,  parole  evidence  of  practice  would  have  been  excluded ;  Rait  v. 
Primrose,  1869,  21  D.,  965.  But  where,  in  a  question  as  to  a  partnership  between  the 
pursuer  and  her  brother,  it  was  proved  that  there  had  been  a  written  contract  of  co- 
partnery, not  probative,  but  validated  by  m  itUervmtua ;  the  question,  ''What  was  your 
share  in  the  copartnery  ?"  was  held  incompetent,  though  there  had  been  no  express 
proof  that  the  interests  of  the  partners  was  provided  for  in  the  contract ;  Clark  v.  Clark's 
Trustees,  1860,  28  D.,  74. 
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the  commiseion  of  the  peace  (6),  or  whether  a  certain  vessel  is 
entered  in  the  registry  (c).  So  parole  is  admissible  to  prove  when 
a  certain  apprenticeship  was  entered  on,  but  not  the  date  of  the 
written  indenture  (d).  A  witness  may  be  asked  whether  a  letter 
was  written  and  sent  by  one  person  to  another,  and  whether  the 
witness  made  a  copy  of  it,  but  not  what  the  letter  or  copy  contain- 
ed (e) ;  and  it  is  competent  to  inquire  whether  the  witness  was 
asked  to  become  cautioner  for  a  party,  and  agreed  to  do  so,  but  not 
whether  he  took  from  the  principal  debtor  a  written  obligation  in 
certain  terms  (/).  A  witness  may  be  asked  if  a  certain  action 
was  brought,  but  not  by  whom  it  was  brought,  when  that  is  mate- 
rial to  the  issue  (g) ;  and  it  is  competent  to  examine  him  as  to 
whether  certain  operations  were  discontinued,  but  not  to  ask 
whether  they  were  interrupted  by  an  interdict  (A).  Nor  may  a 
witness  even  be.  asked  what  he  stated  in  certain  letters  written 
by  himself,  which  might  have  been  produced  (i). 

§  124.  A  document,  however,  has  frequently  to  be  mentioned 
to  a  witness  with  the  view  of  asking  him  a  competent  question  re- 
garding it,  as  in  some  of  the  cases  noticed  in  the  preceding 
section.  When  this  is  done,  the  document  should  be  described 
generally,  so  as  to  identify  it  to  the  witness ;  but  the  particular 
point  of  it  which  is  involved  in  the  issue  should,  if  possible,  be 
avoided.  The  Court  will  not  allow  the  question  to  be  put  in  a  form 
which  involves  a  statement  of  the  contents  of  the  document ;  as 
where  a  witness  is  asked  whether  he  wrote  a  letter  in  certain 
specified  terms,  or  whether  he  carried  a  letter  agreeing  to  refer 
certain  matters  to  arbitration  (j), 

§  125.  In  general  the  exclusion  of  parole  where  there  is  written 
evidence  applies  to  examinations  in  cross  as  weU  as  in  chief  (k). 
But  when  the  cross-examination  only  follows  up  the  examination 
in  chief,  questions,  otherwise  inadmissible,  will  be  allowed,  if  they 
are  necessary  in  order  to  prevent  the  jury  drawing  a  wrong  infer- 
ence as  to  a  document  to  which  the  witness  has  referred.  Thus  one 
who  deponed  that  he  received  a  certain  decree  was  allowed  to  be 

(b)  Cooper  V.  Mackintosh,  1828,  8  Mur.,  869.  (e)  Snadon  v.  Stewart,  1819, 

2  Mnr.,  68.  (d)  Spence  v.  Howden,  1819,  ib.,  169.  (e)  MiUer  o.  Moffat, 

1820,  2  Mtir.,  818— Whyte  r.  Clark,  1817, 1  Mur.,  241.  (/)  Clark  v.  Thomson. 

1816,  1  Mur.,  166.  (^)  Smith  v.  PnUer,  1820,  2  Mar.,  845.  (A)  Welsh 

«.  Stewart,  1818, 1  Mur.,  404.  (i)  Aitchison  v.  Robertson,  1846,  9  D.,  15. 

(J)  Peter  v.  Terrol,  1818,  2  Mnr.,  80.  {k)  Qreig  v.  Edmonstone,  1826,  4 

Mur.,  70— Rose  v.  Gollan,  1816,  1  Mur.,  84.  But  see  M'Cracken  v,  Pearson,  1821,  2 
Mur.,  558. 
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asked  its  date  (I),  and  a  witness  who  said  he  had  discovered  certain 
heritable  bonds  over  an  estate,  was  allowed  to  be  asked  whose 
subscriptions  they  bore  (m).  On  the  same  principle,  where  a  party 
objected  to  a  witness  being  asked  on  re-examination  if  he  had  lodged 
in  Court  a  minute  agreeing  to  make  a  certain  payment  in  conse- 
quence of  consent  of  the  parties,  the  question  was  admitted  with  a 
view  to  explaining  an  answer  given  on  cross-examination  (n). 

§  126.  When  parole  is  inadmissible  on  account  of  there  being 
written  evidence  of  the  facts,  a  note  taken  by  a  witness  who  "heard 
the  document  read  is  incompetent  (o). 

§  127.  It  is  generally  parsjvdicis  in  the  Court,  or  in  the  com- 
missioner taking  the  proof,  to  prevent  parole  evidence  of  the  con- 
tents of  documents  from  being  received  {p  ).  But  while  this  ought 
to  be  observed  when  the  matter  is  important  to  the  issue,  or  in- 
volves a  detailed  statement  of  the  terms  of  a  document,  it  ought 
not  to  be  rigorously  enforced  when  the  fact  is  incidental  and  easily 
remembered. 

§  128.  There  are  a  few  exceptions  to  the  rule  which  has  thus 
been  considered: — 

Witnesses  are  admissible  to  prove  a  custom  either  of  a  number 
of  persons  or  of  an  individual,  although  each  instance  stands  upon 
writing,  and  could  not  be  proved  as  a  specific  fact  except  by  writ- 
ing. For  example,  the  general  practice  over  an  estate,  to  require 
the  tenants  to  reside  on  their  farms,  was  allowed  to  be  proved  by 
witnesses,  although  parole  evidence  of  a  clause  of  residence  in  an 
individual  lease  was  rejected  (r).  The  general  price  of  freeholds 
in  a  county  at  a  particular  time  was  allowed  to  be  proved  by 
parole ;  whereas  the  price  paid  in  a  particular  instance  could  not  be 
shown  without  the  deed  of  sale  (s).  And  although  the  premium 
in  a  certain  contract  of  insurance  cannot  be  proved  without  the 
policy,  parole  of  the  general  rate  of  insurance  at  the  time  was  held 
to  be  competent  (Jt),  On  the  same  principle,  witnesses  were  re- 
ceived in  an  English  case  to  prove  that  William  Spencer  was  in  the 
habit  of  accepting  bills  drawn  on  James  Spencer  and  Company  {u). 
And  there  is  an  old  Scotch  case  where  it  was  held  competent  to 


(0  Cleland  v.  Weir,  1835,  13  S.,  1143.  (m)  Pearson  r.  Walker,  1886,  18  S., 

1188.  (fi)  Fowler  v.  Paul,  1821,  2  Mur.,  440.    The  report  does  not  mention  the 

answer  given  on  cross-examination.  (o)  Wilson  v.  Kirkwood,  1822,  8  Mur.,  199. 

{p)  Morton  v.  Hunter  and  Co.,  1830,  4  W.  S.,  879,  388.  (r)  Dalziel  t>.  D. 

Quoensberry's  Execrs.,  1826,  4  Mur.,  14.  («)  Graham  v.  Westenra,  1827,  4 

Mur.,  294.  (0  Bertrams  f.  Barry.  1818,  1  Mur.,  846.  («)  Spencer  t-. 

Billing,  1811'.  8  Camp..  810. 
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prove  by  witnesses  that  a  certain  notary  was  in  the  practice  of 
giving  sasines  as  Sheriff-clerk  (w), 

§  129.  It  would  seem  that  the  rule  which  excludes  parole  of 
the  contents  of  documents  is  also  relaxed,  where  the  evidence  is  the 
result  of  an  inspection  of  numerous  books  or  papers,  which  could 
not  be  conveniently  examined  in  Court  (x).  But  while  matters  of 
pure  fact — as  a  mode  in  which  books  were  kept  and  their  being 
vitiated  (y),  the  state  of  accounts  between  the  parties  (z),  the  sol- 
vency of  a  party  at  a  certain  date  (a),  and  the  like — may  be  proved 
in  this  manner,  a  witness  will  not  be  allowed  to  state  the  impres- 
sion which  he  has  received  as  to  the  conduct  or  feelings  of 
individuals  to  whom  the  papers  relate  (b).  The  reason  for  this 
distinction  is,  that  such  matters  do  not  require  to  be  investigated 
by  a  skilled  witness,  but  fall  peculiarly  within  the  province  of  the 
jury  who  should  be  kept  from  the  risk  of  bias  by  the  opinion  which 
a  witness  may  have  formed  (perhaps  erroneously)  upon  the  question. 
Nor  is  such  evidence  of  impression  admissible  in  regard  to  docu- 
ments which  the  witness  has  destroyed ;  the  proper  course  in  that 
case  being  to  prove  the  contents  of  the  documents  by  secondary 
evidence,  and  leave  the  jury  to  draw  their  own  inference  from 
them  (c). 

§  130.  A  witness  may  be  asked  whether  he  has  been  convicted 
of  a  crime  which  affects  his  credibility,  although  the  answer  in- 
volves the  terms  of  a  judicial  record  (rf).  The  reason  is,  that  one 
who  has  examined  a  witness  on  the  footing  of  his  evidence  being 
credible  cannot  plead  that  it  is  incredible  on  a  point  so  simple  and 
so  completely  within  the  knowledge  of  the  witness.  Besides,  the 
party  who  states  the  objection  can  seldom  be  prepared  with  writ- 
ten evidence  to  prove  it.  But,  when  infamy  was  pleaded  under 
the  former  law  as  a  ground  for  excluding  the  witness,  it  could  not 
be  proved  without  the  extract  conviction ;  otherwise  an  unwilling 
witness  might  have  escaped  from  giving  evidence,  by  pretending 
that  he  had  been  convicted  of  a  disqualifying  crime  (e). 


(w)  L.  Huntly  p.  L.  Forbes,  1619,  M.,  12.449.  (:r)  2  Al.,  509—1  Starkie, 

602—1  Phil.,  433— Taylor,  825.  (y)  Campbell  ».  Campbell,  1834,  12  S.,  573. 

(«)  Roberta  v,  Doxon,  1797,  Pea.  C,  83.  (a)  Meyer  v.  Seften,  1817,  2  Starkie 

B.,  274.  In  Rowe  v.  Brenton,  1828,  8  Man.  and  Ry.,  212,  a  witness  was  allowed  to  be 
asked  the  result  of  his  examination  of  certain  old  records,  in  order  to  prove  that  they 
corresponded  in  substance  with  one  which  had  been  read.  (b)  Topham  v. 

M'Gregor,  1844, 1  Car.  and  Kir.,  320.  (c)  Topham  v.  M'Grcgor,  tupra. 

{d)  Henderson,  1838,  Bell's  Notes,  256— Thomson,  1842,  ib.— Johnstone,  1845,  2 
Broun,  401— Cases  in  Bell's  Notes,  255.  (e)  2  Hume,  855—2  AL,  443— Tait, 

346.    See  contra,  Scott  v.  M'Gavin,  1821,  2  Mur.,  490— Smith,  1829, 1  De.  and  And.,  183. 
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In  England,  the  relaxation  of  the  strict  rule  in  examinations  in 
mitudibtis  (on  the  voire  dire)  has  been  more  general :  so  that  if  the 
witness  discloses  any  document  affecting  his  competency,  he  may 
be  examined  and  cross-examined  as  to  its  contents  (/),  unless  the 
writing  is  in  Coilrt ;  in  which  case  it  must  be  produced  in  order  to 
prove  its  terms  (g).  Questions  of  this  nature  arose  chiefly  upon 
the  objection  of  interest,  before  recent  statutes  had  abolished  that 
ground  of  exclusion. 

§  131.  The  patent  nature  of  the  fact  that  a  person  holds  a 
public  office,  and  the  strong  presumption  arising  from  the  undis- 
turbed  exercise  of  his  functions,  render  it  unnecessary  to  prove  the 
fact  by  his  written  appointment  (A).  Where,  however,  his  right 
is  put  directly  in  issue,  the  written  title  requires  to  be  produced.^* 

§  132.  A  witness  may  be  examined  upon  b, /actum  proprium  of 
a  simple  nature  and  arising  incidentally  in  the  cause,  although 
there  may  be  written  evidence  of  it,  for  there  is  little  or  no  risk  of 
his  being  mistaken  upon  such  a  matter  (i).  Thus  a  witness  may 
be  asked  how  long  he  was  at  home  on  furlough,  without  the  party 
producing  the  regimental  books  (j)  ;  and  whether  he  agreed  to  ac- 
cept, and  received  a  certain  sum  per  pound  as  composition  for  his 
debt  {k);  and  whether  an  action  was  raised  by  him  or  against  him 
for  a  certain  claim  (Z).  So  in  a  prosecution  for  theft,  where  the 
proprietor  of  the  stolen  goods  has  right  to  them  under  a  written 
title,  his  oath  is  competent  evidence  of  ownership,  both  on  the 
ground  thus  noticed  and  because  it  is  enough  for  the  prosecutor  to 
prove  that  the  goods  were  in  the  lawful  possession  of  the  person 
from  whom  they  were  stolen  (m).     In  all  such  cases,  however,  the 


(/)  Taylor,  826—1  PhO.,  164.  (^)  Taylor,  ib.— Phil,,  ib.  {h)  2  Al., 

507— Banbury  v.  Matthews,  1844, 1  Car.  and  Kir.,  880— 1  Phil.,  482~Taylor,  112, 824. 
Bat  see  §  111,  (n).  (t)  See  wpra,  i  180.  (J)  Millar  v,  Fraser,  1826,  4 

Mur.,  119.  (it)  Combe  v,  Hossack,  1826,  4  Mur.,  62.  (Q  Dicksons  v. 

Ponton,  1824,  8  Mur.,  440    Smith  «.  Pnller,  1820,  2  Mur.,  846.  (m)  Johnstone, 

1829,  noted  in  2  Al.,  507. 


1^  In  a  proceeding  for  recovery  of  Crown-rents,  which  depended  for  its  validity  on  a 
certificate  which  required,  under  statute,  to  be  granted  by  an  officer  of  the  revenue,  it 
was  held  proved  that  the  party  who  signed  the  certificate  was  an  officer  of  the  revenue, 
although  his  appointment  was  not  produced,  and  although  he  was  not  examined  as  a 
witness.  In  a  question  of  fact  whether  a  person  who  performs  an  act,  was  entitled  to 
perform  it  as  a  public  officer,  it  is  sufficient  to  show  that  he  was  de  facto  in  the  exer- 
cise of  the  office ;  Borthwick  v.  Lord  Advocate,  1862, 1  Macpherson  Bep.,  94,  per  L.  J.-C. 
Inglis— Lord  Adv.  v.  M'Leod,  1858,  8  Irv.,  79— Lord  Adv.  v.  Smith  and  Milne,  1859. 
8  Irv.,  507,  ante,  J  16,  note  24. 
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strict  rule  should  only  be  relaxed  where  the  fact  arises  incidentallj, 
or  in  a  subordinate  branch  of  the  cause.  Where  it  is  the  question 
directly  in  issue,  the  appropriate  written  evidence  of  it  will  be  re- 
quired (n). 

§  133.  It  has  been  held  in  England  that  in  trials  for  conspi- 
racy, rioting,  and  the  like,  the  inscriptions  and  devices  on  the  ban- 
ners displayed  by  the  conspirators  may  be  proved  by  parole  (o). 
The  reason  is,  that  these  inscriptions  are  the  public  expression  of 
the  objects  of  the  assembly ;  they  have  rather  the  character  of 
speeches  than  writings,  and  are  short  and  easily  remembered;  where- 
as, if  the  banners  themselves  had  to  be  produced,  it  would  often  be 
necessary  to  trace  them  through  a  number  of  different  hands ;  and 
that  investigation  (which  would  involve  parole  of  their  contents  by 
way  of  identification)  would,  in  general,  be  impossible  from  the  na- 
ture of  the  case.  On  the  sajne  principle,  in  the  trial  of  Daniel 
(yConnell,  the  prosecutor  was  allowed  to  prove  by  parole  the  terms 
of  printed  placards,  which  had  been  posted  up  in  the  locality  of 
an  assemblage  on  the  day  on  which  it  took  place,  and  the  mottoes 
on  an  arch  thrown  over  one  of  the  streets ;  and  the  objection  that 
it  had  not  been  shewn  by  whom  the  placards  on  the  arch  had  been 
put  up  was  repelled.  But  the  evidence  would  not  have  been  re- 
ceived imless  there  had  been  proof  that  there  was  an  assemblage  of 
people  on  the  occasion  (p). 

The  rules  as  to  admitting  parole  of  lost  documents  are  consider- 
ed afterwards  (r). 


CHAPTER  IV. — OF  THE  ADMISSIBILITT  OF  COPIES  AND  EXCERPTS. 

§  134.  Another  application  of  the  rule  which  requires  the  best 
evidence  is,  that  when  a  document  is  in  existence  and  accessible,  it 
must  be  produced,  and  a  copy  or  excerpt  from  it  will  not  be  ad- 
mitted (s).  The  ground  for  this  strictness  obviously  is,  that  copies 
are  x>ften  inaccurate  from  inadvertence,  that  admitting  them  would 
afford  opportunities  for  misleading  the  jury,  and  that  a  party  is  most 

(n)  2  AL,  607.  (o)  R.  v.  Hunt,  1820,  8  B.  and  Aid.,  666~8heridan  and  Kir- 

wan's  case,  1811,  81  How  St.  Tr.,  678— Bedford  v.  Birley,  1822,  8  Starkie  B.,  96—8 
Starlde  Er.,  1174— Taylor,  297.  (p)  R.  v.  O'CbnneU,  1848,  separate  report, 

286-287.    Bat  see  R.  v.  Coppul,  2  East.,  26.  (r)  Irrfra,  {  148,  et  nq, 

(«)  Bomett,  698—2  Al.,  606— Taylor.  280. 
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likely  to  tender  such  secondary  evidence  in  order  to  gain  an  impro- 
per advantage  from  a  discrepancy  between  it  and  the  original  docu- 
ment. Excerpts  are  subject  to  the  additional  objection  that,  being 
selected  ex  parte,  they  are  likely  to  create  a  diflFerent  impression 
from  that  which  the  whole  document  would  produce.  For  these 
cogent  reasons  the  rule  has  been  applied  strictly,  so  as  to  exclude 
not  only  copies  made  incidentally,  but  also  those  which  are  authen- 
ticated by  notaries  (<),  or  sworn  to  be  correct  (u) ;  and  even  copies 
taken  before  a  Commissioner  of  Court  are  rejected  (x),  except  in 
the  special  cases  noticed  afterwards.  A  party  will  not  render  the 
copy  admissible  by  tendering  the  principal  in  order  that  they  may 
be  collated  (y) ;  because  the  principal  should  have  been  lodged  in 
time  for  inspection,  as  well  as  for  comparison  with  the  copy  (z)} 

§  135.  In  regard  to  admissibility,  aU  signed  dupKcates  are 
principals  (a).  So  the  statutory  duplicate  of  the  minute-book  in 
a  sequestration  is  admissible  to  prove  the  proceedings  (6),  but 
neither  of  the  duplicates  is  evidence  of  documents  engrossed  in 
them  (c).  So  where  the  possession  in  issue  has  followed  upon  a 
copy,  as  where  a  tenant  has  possessed  on  a  copy  of  his  lease,  the 
copy  of  it  is  admissible,  being  his  title  of  possession  (d).  But 
where  the  question  was,  whether  certain  deeds  bearing  the  signa- 
ture of  the  late  Earl  of  Fife  (who  was  blind)  were  genuine,  a  char- 
tulary  which  had  been  prepared  and  kept  by  the  granter's  man  of 


(t)  Stair,  4,  2,  8— Tait,  214.  (ii)  Clark  r.  Thomson,  1816, 1  Mur.,  168— 

Paris  V.  Smith,  1823,  8  Mur.,  386— South  Metropolitan  Gas  Co.  v.  M.  Lothian,  1838, 
Macf.  R.,  13— Kay  v.  Bodger,  1832,  10  S.,  831— Summers  v.  Fairservice,  1842,  4  D., 
347.  In  Stevenson  v.  Macpherson,  1827,  4  Mur.,  275,  a  copy  admitted  on  record  to  be 
a  true  copy  was  rejected.  This  decision  would  probably  not  be  repeated.  In  Clark  v. 
Thomson,  nipraj  the  admissions  in  the  pleadings  were  not  allowed  to  be  read  as  proving 
the  contents  of  a  bond.  But  an  opposite  decision  was  pronounced  in  Pearson  v.  Walker, 
1836,  13  S.,  1138.  (x)  Henderson  v.  Robb  and  Others,  1838,  Macf.  R.,  171 ;  por 

Lord  President  in  Thorn  v.  N.  British  Bank,  1850,  13  D.,  134.     See  infra,  g  140. 

(y)  Henderson  v.  Robb,  tupra — Carricks  v.  Saunders,  1850,  12  D.,  922. 

(2)  In  civil  jury  trials  all  documents  must  be  lodged  eight  days  before  the  trial ;  Act 
of  Sederunt,  16th  Feb.  1841,  J  19.*  (a)  R.  v.  Castleton,  1796,  6  Durf.  and  East., 

236— Alivon  v.  Fumival,  1834,  1  Cromp.  Mee.  and  Roscoe,  292 — See  this  strikingly  il- 
lustrated in  the  E.  Strathmore  v.  E.  Strathmore's  Tr.,  1837,  15  S.,  449 ;  affirmed  1  Rob. 
Ap.,  189.  (b)  Hunter  v.  Carson,  1822,  3  Mur.,  282 — Stephenson  v.  Macpherson, 

1827,  4  Mur.,  275.  (c)  Smith  ».  Mackay,  1835,  13  S.,  323. 

{d)  Williamson  v,  Fraser,  1834,  12  S.,  466— Carruthers  v.  Thomson,  1836, 14  S., 
464.    See  Whitford  v.  Tutin,  1884, 10  Bing.,  895. 


^  Production  of  extracts  of  recorded  deeds,  eight  days  before  the  trial,  is  sufficient 
compliance  with  the  Act  of  Sederunt;  Muclean  v.  Maclean's  Trustees,  1861,  23  D.,  1262. 
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business  was  held  inadmissible  to  prove  that  his  Lordship  had 
granted  a  certain  deed  there  recorded,  and  had  signed  it  with  his 
own  hand  (e).  When  deeds  are  executed  in  counter-part,  each 
party  signing  the  copy  delivered  to  the  other,  each  copy  is  in  Eng- 
land held  to  be  primary  evidence  against  the  subscriber  (/),  but 
only  secondary  evidence  of  the  terms  of  the  counter-part  (g).  In 
an  old  Scotch  case  where  both  counter-parts  bore  a  certain  margi- 
nal addition,  which  in  the  copy  held  by  A*  was  signed  by  him,  and 
bore  a  faint  trace  of  another  signature,  and  which  in  the  copy  held 
by  B  was  signed  by  A  but  not  by  B  himself,  the  Court  sustained  it 
against  B,  on  the  ground  that  his  holding  the  copy  with  the  addi- 
tion uncancelled  shewed  in  the  circumstances  that  it  formed  part 
of  the  contract  (h).^ 

§  136.  It  is  held  in  England  that  the  bought  and  sold  notes 
which  a  broker  delivers  to  the  contracting  parties  are  primary  evi- 
dence, and.  must  be  produced  or  accounted  for  before  recourse  can 
be  had  to  the  broker's  book,  from  which  the  notes  were  made 
up  (t).  When  one  party  wishes  to  enforce  the  contract,  it  is  enough 
for  him  to  put  in  evidence  the  note  which  he  holds ;  whereupon  the 
other  party  must  prove  any  discrepancy  which  he  may  allege  to 
exist  between  it  and  the  other  note  (i).  It  is  still  an  open  question, 
whether  in  the  event  of  disagreement  between  the  notes  the 
broker's  book  can  be  resorted  to  (I).  It  may  be  used  where  notes 
were  not  exchanged  (m). 

(«)  E.  Fife  V,  E.  Fife's  Tr.,  1816, 1  Mur.,  107.  (/)  Roe  v.  Davis,  1806,  7 

East.,  368— Paul  v.  Meek,  1828,  2  Y.  and  Jer.,  116— Burleigh  v.  Stibbs,  1798,  5  Durf. 
and  E.,  465— Taylor,  302.  (^)  Doe  i^.  Ross,  1840,  7  Mee.  and  Wei.,  102— Hall  v. 

Ball,  1841,  3  Scott  New  Ser.,  677— Munn  v.  Godbold,  1826,  3  Bing.,  292,  11  B.  Moore, 
49,  S.  C.  Being  secondary  evidence,  it  will  be  admitted  although  unstamped ;  Munn 
V.  Crodbold,  8upra — Paul  v.  Meek,  ntpra.  As  to  stamps  for  counter-parts  of  leases,  see 
16  and  17  Vict.,  c.  69,  §  12.  (k)  Smith  v.  D.  Gordon,  1701,  M.,  16,987. 

(i)  Goom  r.  Aflalo,  1826,  6  B.  and  C,  117— Thornton  v.  Meux,  1827,  Moo.  and  Mai., 
48— Hawes  v.  Forster,  1834,  1  Mo.  and  Rob.,  368— Taylor,  299.  {k)  Hawes  v. 

Forster,  tupra.  (/)  See  Townend  v.  Drakeford,  1843,  1  Car.  and  Kir.,  20 — 

Gregson  v.  Ruck,  1843,  4  Ad.  and  El.,  New  Ca,,  737,  747— Thornton  v.  Charles,  1842, 
9  Me.  and  Wei.,  802 ;  contra  Baron  Parke's  opinion  in  the  case  last  noted.  See  Taylor, 
300.  (m)  Townend  v,  Drakeford,  supra — Pitta  v.  Beckell,  1845, 13  Me.  and 

Wei.,  746,  per  Baron  Parke, 


s  See  Grant  v.  Sinclair,  1861,  23  D.,  796,  in  which,  when  two  copies  of  a  lease  were 
made,  neither  of  them  duly  attested,  and  the  one  was  kept  by  the  landlord  and  the 
other  by  the  tenant,  the  landlord's  copy  bore  that  there  was  to  be  a  break  at  the  end  of 
seven  years,  and  the  Court  indicated  an  opinion  that  that  meant  a  break  optional  to 
either  party ;  but  the  tenant's  copy,  which  in  some  other  respects  differed  from  that  of 
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§  137.  When  a  register  is  made  up  from  a  day-book  or  sproll, 
the  fair  copy  is  in  England  held  to  constitute  the  register  (n).  But 
in  this  country  the  Court  will  probably  require  both  to  be  pro- 
duced (o),  unless  the  original  scroll  has  been  lost. 

§  138.  All  copies  printed  from  the  same  composition  of  types 
are  primary  evidence  of  each  other  {p ).  But  an  impression  taken 
in  a  copying  press  from  a  written  document  has  been  rejected  in 
England  (r).*  Lithographic  copies  cannot  (except  of  consent)  be 
handed  to  the  jury  in  questions  of  identification  of  handwriting ; 
for,  however  skilfully  they  may  have  been  prepared,  they  almost 
always  bear  marks  of  constraint,  showing  that  they  were  drawn 
slowly  and  in  fragments  of  letters  at  a  time,  instead  of  being  writ- 
ten continuously,  like  ordinary  handwriting  («). 

§  139.  A  party  is  sometimes  barred  by  personal  exception 
from  objecting  to  a  copy  being  received  against  him,  as  where  it 
had  been  made  by  himself  from  his  own  letter-book,  neither  the 
original  letter  nor  the  letter-book  being  in  the  hands  of  the  other 
party  {t).  So  the  copy  of  an  interlocutor  engrossed  in  a  bill  of 
advocation  was  allowed  to  be  used  against  the  advocator,  as  it  had 
been  prepared  deliberately,  and  founded  on  judicially  by  him  (u). 
And  on  the  same  principle  where  the  terms  of  an  indenture  were 
in  issue,  letters  of  homing  by  the  one  party,  and  letters  of  suspen- 
sion by  the  other,  in  both  of  which  the  deed  was  narrated,  were 
received  in  proof  of  its  terms;  but  the  presiding  judge  observed 
that  the  original  should  have  been  produced  (x).  And  whether 
the  copy  has  been  prepared  by  a  party  or  not,  yet  if  he  has  founded 


(fi)  May  v.  May,  1787,  2  Strange,  1078~Lee  v.  Meeoock,  1806,  6  Esp.,  177—1  Star- 
kie,  248.  (o)  See  Sturrock  v.  Greig,  1849, 12  D.,  166~Mathers  t7.  Lawrie,  ib., 

488.  (p)  R.  v.  Watson,  1817,  82  How  St.  Tr.,  82,  86 ;  2  Starkie  R.,  129.  S.  C. 

—Hardy's  Case,  1821, 1  Green's  Trea.  Tr.,  228.  (r)  Nodin  v,  Murray,  1812,  8 

Gamp.,  228,  per  Lord  Ellenborough.  («)  Kingan  v.  Watson,  1828,  4  Mur.,  494— 

£.  Fife  V.  £.  Fife's  Tr.,  1816, 1  Mar.,  108— They  seem  to  be  admissible  of  consent; 
Humphrey's  case,  1889,  reported  by  Swint.,  117.    See  contra,  E.  Fife  v.  Fife's  Tr.,  tupra, 

{t)  Gall  V.  Watt,  1827,  4  Mur.,  819.  (ti)  Cadzow  v.  Wilson,  1880,  5  Mur.,  102. 

(x)  Peter  v.  Terrol,  1818,  2  Mur.,  80. 


the  landlord,  bore  on  the  margin  that  the  break  was  to  be  optioniil  to  the  tenant.  The 
Gourt,  on  considering  a  proof,  and  concluding  on  the  proof  that  the  addition  was  made 
with  the  sanction  of  the  landlord's  factor,  gaye  effect  to  the  tenant's  copy. 

s  In  a  trial  for  murder  the  Gourt  (Lord  Justice-Glerk  Hope  dissenting)  admitted  a 
copy  taken  by  a  copying-press  of  a  letter  from  the  deceased  to  the  accused ;  holding 
that,  although  the  original  was  not  found  in  possession  of  the  accused,  the  fact  that  it 
was  copied  in  a  copying-press  raised  a  presumption  that  it  was  sent ;  Lord  Adyooate  v. 
MadeUne  Smith,  1857,  2  Irv.,  696. 
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on  it  in  the  cause,  he  will  not  be  allowed  to  object  to  the  other 
party  doing  so  likewise. 

§  140.  When  insisting  on  the  production  of  the  original  docu- 
ments would  occasion  loss  of  evidence,  the  rule  above  illustrated  is 
relaxed,  and  copies  or  excerpts  taken  at  the  sight  of  a  Commis- 
sioner of  Court  at  a  diet  duly  intimated  to  the  parties  are  admitted. 
This  procedure  is  necessary  where  documents  are  in  the  hands  of 
persons  residing  beyond  the  jurisdiction  of  the  Court,  who  refuse 
to  deliver  them  up  (y).  The  same  practice  is  followed  where  great 
inconvenience  would  arise  to  the  persons  to  whom  the  original 
documents  belong,  if  they  were  obliged  to  surrender  them  for  pro- 
duction before  and  at  the  trial.  Thus  the  Court  admit  excerpts 
from  cess  books,  the  originals  being  required  for  carrying  on  the 
business  of  the  office  («),  and  excerpts  from  the  books  of  a  public 
company,  which  are  in  daily  use  in  the  company's  business  (a). 
And  there  is  ground  both  in  principle  and  practice  for  extending 
the  rule  to  books  of  private  mercantile  companies  and  individuals  ; 
whose  business  ought  not  to  be  impeded  by  depriving  them  of  their 
books  (6).  This  procedure  is  also  competent  where  books  or  docu- 
ments contain  entries  of  a  private  character  which  do  not  affect 
the  case,  and  which  the  haver  is  entitled  to  keep  from  the  public 
eye.  The  party  who  leads  the  proof  has  no  interest  or  concern 
with  these  entries,  and  the  only  way  in  which  he  can  get  them  se- 
parated from  the  others  is  by  means  of  excerpts  taken  before  a 
Commissioner.  This  is  especially  the  case  when  the  issue  concerns 
only  the  party's  own  dealings  with  the  company  or  merchant  (c). 
The  rule  was  also  applied  to  a  draft  minute  which  was  bound  up 
with  other  drafts  prepared  in  the  office  of  the  haver  (a  law  agent)  in 
connection  with  the  business  of  his  other  clients  (d). 

But  copies  and  excerpts  taken  on  commission  are  only  admitted 
on  grounds  such  as  those  above  set  forth ;  the  general  rule  exclud- 
ing them  where  the  originals  can  be  produced  without  imnecessary 
inconvenience  (e). 

§  141.    It  is  not  the  oath  of  the  haver  in  the  Commissioner's 

(y)  Richaidson  .  Forbes,  1860,  22  8c.  Jur.,  481— Alivon  v.  Fnrnival,  1884, 1  Cromp. 
Mee.  and  Rob.,  279,  291.    See  §  146.  (z)  Mackintosh  v.  Grant,  1829,  8  S.,  184. 

(a)  Donaldson  v.  Manchester  Ins.  Ck>.,  1888, 11  S.,  670— Thorn  v.  N.  British  Bank, 
1860, 13  D.,  184— Great  Northern  Ry.  Co.  w.  Inglis,  1860, 12  D.,  1194. 

(6)  Per  Lord  FuUerton  in  Thorn  v.  N.  British  Bank,  n^a— Reid  v.  Hutchison,  1886, 
14  8.,  720— Nelson  v.  Mackenzie,  1889,  Macf.  R.,  261.  (e)  See  per  Lord  Fuller- 

ton  in  Thorn  v.  N.  British  Bank,  tiqtra,  (</)  Wilson  v,  Glasgow  and  8.  Western 

Ry.  Co..  1861, 14  D.,  1.  (e)  Supra,  1 184. 
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report  that  authenticates  an  excerpt.  The  Commissioner  should 
certify  of  his  own  knowledge  that  it  was  properly  taken  (/).  The 
parties  however  seldom  insist  upon  collation  in  presence  of  the 
Commissioner ;  the  usual  practice  being  for  the  haver  to  produce 
the  original  and  copy  in  presence  of  that  officer  and  the  agent  for 
the  parties,  whereupon  his  statement  on  oath  that  it  is  correct  is 
entered  in  the  report.  Excerpts  so  taken  are  admissible  on  the 
trial  (g). 

But  excerpts  which  had  merely  been  sworn  to  before  the  Com- 
missioner, without  the  originals  having  been  produced,  at  a  diet  at 
which  the  other  party's  agent  was  not  present,  were  held  to  be  in- 
admissible at  the  trial  (A). 

§  142.  In  cases  which  do  not  go  to  a  jury,  the  practice  has 
been  to  admit  the  excerpts,  when  regularly  taken,  without  further 
proof  of  their  accuracy.  But  in  jury  trials  it  would  seem  that  they 
must  be  proved  by  a  witness  swearing  to  that  fact  (i).  And  in  one 
case  where  excerpts  from  a  person's  books  were  tendered,  and  he 
was  in  Court  at  the  time,  the  presiding  judge  refused  to  admit  them, 
without  his  being  examined  in  explanation  (k).  The  originals, 
however,  do  not  require  to  be  produced ;  although  it  is  proper  to 
have  them  in  Court  at  the  trial,  in  case  they  should  be  required 
for  collation. 

Copies  of  documents  are  always  admissible  of  consent ;  and  it  is 
usual  in  practice  to  receive  them  in  order  to  save  expense.  In  jury 
trials  this  ought  to  be  done  by  a  note  of  admissions  signed  by  the 
party's  counsel  or  agent  (Q.* 


(/)  Per  Lord  Justice-Clerk  in  Summers  v.  Fairservice,  1842,  4  D.,  847.    See  also 

Thorn  V.  N.  British  Bank,  tupra.  (g)  See  Summers  v.  Fairservice,  tupra Reid 

V,  Hutchison,  1836,  14  S.,  720.  (A)  Summers  v.  Fairservice,  mpra. 

(0  Gray  v.  Sutherland,  1849,  12  D.,  488— See  Thom  v,  N.  British  Bank,  ntpra. 
This  is  a  useless  and  often  inconvenient  practice.  (k)  Reid  v.  Hutchison,  1886, 

14  S.,  720.  (/)  Act  of  Sederunt,  16th  Feb.  1841,  §  22— Macf.  Pr.,  200.    See 

§  184,  (K). 


*•  The  rule,  that  copies  are  not  receivable  in  evidence,  is  in  general  inapplicable 
to  documents  of  a  public  or  gwui  public  character  ordered  or  authorised  by  Act  of  Par- 
liament. Many  recent  Acts  provide  that  copies  of  such  documents  shall  be  received 
in  evidence,  if  certified  by  the  proper  officer,  without  proof  of  his  signature  or  oflScial 
position.  For  example,  copies  of  rules  of  Friendly  Societies,  and  documents  relating 
to  such  societies,  purporting  to  be  signed  by  the  registrar,  are  competent  evidence  with- 
out proof  of  the  signature  (18  and  19  Vict.,  c.  68,  §§  30,  48) ;  copies  of  registers  under 
the  Burial  Act  axe  evidence  of  the  burials  entered  therein  (18  and  19  Vict.,  c.  bs,  }  81). 
Copies  of  the  registers  of  British  ships  have  the  same  effec^  as  the  original  register  (18 
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CHAPTEB  v.— SECONDARY  EVIDENCE  OF  DOCUMENTS  LOST 

OR  WITHHELD,  &C. 

§  143.  Secondary  evidence  is  admitted  to  prove  the  contents  of 
documents  which  are  withheld  by  an  opponent,  or  which  have  been 
destroyed  or  lost  without  fault  in  the  party  founding  on  them  (m). 
In  such  cases  the  adducer  leads  the  best  evidence  in  his  power ; 
and  it  is  not  to  be  presumed  that  he  tenders  the  secondary  evidence 
improperly,  in  the  belief  that  the  original  would  not  support  his 
case.* 

(m)  Macf.  Pr.,  197—2  Al.,  509—1  Starkie,  898,  502— Taylor,  808. 


and  19  Vict.,  e.  91,  {  15) ;  copies  of  special  rules  for  a  colliery,  certified  under  the  hands 
of  one  of  the  inspectors,  are  evidence  that  such  rules  have  heeu  duly  estahlished  at  the 
colliery  (23  and  24  Vict.,  c.  151,  2 J  15,  26).  Thus,  also,  subscription  of  a  printed  me- 
morandum or  articles  of  association  of  a  Joint-Stock  Company  is  equivalent  to  subscrip- 
tion of  the  original  deed  or  deeds ;  and  copies  of  the  reports  of  inspectors  appointed  un- 
der the  Joint-Stock  Companies'  Acts,  authenticated  by  the  seal  of  the  companies,  are 
legal  evidence  of  the  opinion  of  the  inspectors  (19  and  20  Vict.,  c.  47,  §§  11, 52 ;  25  and 
26  Vict.,  c.  89,  §  61).  So  copies  of  registers  under  the  Nuisance  Bemoval  Act,  signed 
by  the  keepers  of  such  registers,  and  of  resolutions  by  the  local  authority  under  that  Act, 
signed  by  the  chairman,  are  competent  evidence  (19  and  20  Vict.,  c.  108,  {}  88,  51). 
So  extracts  of  entries  from  a  register  of  births,  authenticated  by  the  registrar,  are  evi- 
dence (17  and  18  Vict.,  c.  80,  i  67). 

It  is  a  general  rule  in  England  that  "  whenever  any  book  or  other  document  is  of 
such  a  public  nature  as  to  be  admissible  in  evidence  on  its  mere  production  from  the 
proper  custody,  and  no  Statute  exists  which  renders  its  contents  proveable  by  means  of 
a  copy,  any  copy  thereof,  or  extract  therefrom,  shall  be  admissible  in  evidence,"  "  pro- 
vided it  be  proved  to  be  an  examined  copy  or  extract,  or  provided  it  purport  to  be  signed 
and  certified  as  a  true  copy  or  extract  by  the  ofiicer  to  who?e  custody  the  original  is 
entrusted  "  (14  and  15  Vict.,  c.  99,  §  14).  Thus  it  has  been  that  bye-laws  of  a  railway 
company,  made  pursuant  to  the  provisions  of  the  Railways  Clauses  Act  (England),  and 
confirmed  and  allowed,  were  public  documents,  of  which  certified  copies  were  admis- 
sible; Motteram  v.  Eastern  Counties  Railway  Company,  1859,  7  Scott's  C.  B.  N.  S.,  58. 
So  also  registers  of  births,  marriages,  and  deaths,  the  books  of  Bank  of  England,  or  East 
India  Company,  &c.,  are  in  general  proveable  by  examined  copies  (Best  on  Evidence, 
8d  edition,  603).  In  Boyle  v.  Cardinal  Wiseman,  1855,  10  Exch.,  654,  Chief-Baron 
Pollock  observed,  "  I  entertain  some  doubt  whether,  when  the  examination  of  the  whole 
question  takes  place,  it  may  not  be  found  that  there  is  no  difference  between  documents 
which  are  of  a  public  nature,  such  as  registers,  records,  and  matters  proceeding  from 
courts  of  justice  and  other  public  places,  and  documents  which,  though  of  a  private  na- 
ture, are  meant  to  be  made  public,  such  as  commercial  instruments,  .charter  parties, 
hiUs  of  exchange,  bonds,  and  such  matters,  which  are  the  indiciae  of  property  throughout 
the  world ;"  it  might  possibly  be  right  not  to  deal  with  the  latter  as  with  private  letters. 

^  When  the  defender  in  a  divorce  declined  to  appear  for  the  purpose  of  identifica- 
tion by  the  pursuer's  witnesses,  the  pursuer  was  allowed  to  show  the  witnesses  the  photo- 
graph of  the  defender;  Forbes  v.  Forbes,  1861,  24  D.,  145. 
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The  justice  of  this  rule  is  most  apparent  where  the  principal 
has  been  destroyed  by  the  opposite  party.  Accordingly,  where  one 
had  burnt  a  disposition,  the  draft  was  received  against  him  (n) ; 
and  parole  has  repeatedly  been  admitted  to  prove  the  contents  of 
documents  which  an  opponent  had  destroyed  (o),  and  to  supply 
clauses  which  he  had  obliterated  (p).  Even  in  a  trial  for  forgery 
the  prosecutor  may  prove  the  terms  of  the  fabricated  document  by 
parole,  where  the  prisoner  has  destroyed  or  defaced  it  (r). 

§  144.  The  contents  of  a  lost  document,  also,  may  be  proved  by 
a  copy  («),  or  by  parole  (f).^  And  secondary  evidence  is  admitted 
more  readily  when  the  original  writing  was  old,  and  had  been  fol- 
lowed by  possession  (u).  So  the  existence  and  descent  of  a  peer- 
age may  be  proved  by  cotemporaneous  documents  of  a  public  and 
private  nature,  and  by  usage,  if  the  original  patent  has  been  lost  (x). 
Thus  also  in  ancient  matters  an  instrument  of  sasine  followed  by 
possession  is  presumptive  evidence  of  the  warrant  which  it  nar- 
rates  (y) ;  and  entries  of  an  old  date  in  a  chartulary,  proved  to  be 
in  the  handwriting  of  the  time  are  admissible  (z)  ;  and  in  a  ques- 
tion of  the  mode  of  electing  burgesses  to  sit  in  Parliament,  an  old 
printed  list  of  burgesses  was  admitted  in  proof  of  the  usage  118 
years  before  (a).  But  secondary  evidence  of  old  documents  wiU 
not  be  admitted  if  the  originals  are  extant.  For  this  reason  a 
printed  copy  of  the  Rotuli  Scotae  (the  original  of  which  is  in  exist- 
ence) was  rejected  in  a  peerage  case  (6). 

(n)  Bobs  v.  Fisher,  1888, 11  S.,  467.  (o)  Eennoway  o.  Ainslie,  1762,  M., 

12,488— Hutchison  v.  Tod,  1823,  2  S.,  818— Anderson  v,  Boyd,  1827,  5  S.,  927— Boyter 
V.  Bintonl,  1882,  5  De.  and  And.,  215— Lillies  v,  LiUie,  1832,  11  S.,  160. 

(p)  Bonald,  1830,  8  S.,  1008.  (r)  1  Hume,  164 ;  Ghatto,  1758 ;  Cameron, 

1754 ;  Hay,  1819,  there  cited.  («)  Synod  of  Merse  v,  Scot,  1753,  M.,  15,828— 

Miller  v,  Moffat,  1820,  2  Mur.,  822— Wright  v.  Ewing,  1828,  4  Mur.,  586— Baugh  v, 
Murray,  1884, 12  S.,  279— Drummond  v.  Hunter,  1884, 12  S.,  620 ;  affirmed  on  merits, 
7  W.S.,  564.  (0  Paris  v.  Smith,  1828,  8  Mur.,  885— Miller  v,  Fraser,  1826,  4 

Mur.,  115— HaUiday  v,  Railton,  1880,  5  Mur.,  828— M.  Bute  v.  Cooper,  1880,  4  W.S., 
885— King  v.  King,  1842,  4  D.,  590.  (u)  Bullen  v,  Mitchell,  1816,  4  Dow., 

297,  820— Lynedoch  r.  Listen,  1841,  8  D.,  1078,  9— Bull,  N.P.,  254.  (a:)  Craw- 

furd  and  Lindsay  Peerage  Case,  1848,  2  CI.  and  Finn.,  584 ;  18  D.  (H.  of  Lords'  Ca.), 
82.  (y)  Stair,  2,  8,  19—1594,  c.  218.  (z)  Bullen  v,  Mitchell,  tupra, 

(a)  Gardner  v.  Reekie,  1828,  4  Mur.,  489.  (5)  Crawford  and  Lindsay  Case, 

supra,  (x). 

'~  s  When  the  contents  of  a  lost  document  are  proved  hy  parole,  its  construction  is  for 
the  Court,  not  for  the  jury ;  Berwick  v.  Horsfall,  1858,  4  Scott's  C.  B.  N.  S.,  450. 

Where  a  plan  referred  to  in  a  deed  was  lost,  the  Court  held  extrinsic  evidence  com- 
petent to  prove  the  parcels  mentioned  in  the  deed;  Andrew  o.  Andrew,  1865,  Eng. 
Jur.,  N.  S.,  i,  885. 
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When  the  loss  of  a  document  has  occurred  while  it  was  in  the 
hands  of  the  party  founding  on  it,  the  Court  will  hesitate  to  admit 
secondary  proof  of  its  contents  ;  as  such  cases  are  usually  attended 
with  suspicion.  They  will  probably  require  the  party  to  shew  a 
special  casus  amissionis  not  attributable  to  any  fault  on  his  part  (c). 

§  145.  If  a  party  when  required  to  produce  a  document  has 
failed  to  do  so,  his  opponent  may  prove  its  contents  by  parole  or  a 
copy  (rf).  And  on  the  same  principle  in  a  trial  for  treason,  where 
the  prisoner  had  prevented  a  witness  from  removing  a  placard,  the 
prosecutor  was  allowed  to  prove  its  terms  by  another  placard  which 
had  been  put  up  a  few  yards  off,  and  which  the  witness  swore  he 
believed  to  have  been  printed  from  the  same  types  (e). 

§  146.  A  further  exception  from  the  strict  rule  is  recognised  in 
England,  and  would  probably  be  admitted  in  this  country,  when 
the  production  of  the  original  document  is  impossible  or  highly  in- 
convenient, as  in  the  case  of  inscriptions  on  monuments,  walls,  and 
the  like  (/).*  But  a  notice  which  had  merely  been  fixed  to  the 
waU  by  a  nail  had  to  be  produced  (gr).  So  where  a  document  is  in 
the  hands  of  a  person  abroad  (A),  or  of  a  third  party  who  refuses  to 
produce  it  on  account  of  some  right  of  retention  or  security,  second- 
ary evidence  of  its  contents  is  admitted  in  England  (i).  If,  how- 
ever, the  person  is  entitled  to  withhold  the  document  on  account  of 
privilege  of  a  public  office,  the  principle  that  the  community  has 
an  interest  to  keep  it  from  publication  excludes  secondary  proof  of 
its  terms  {k). 

§  147.  Whether  a  sufficient  case  of  loss  or  destruction  of  the 
principal  has  been  established,  must  be  determined  by  the  judge, 

(c)  See  Schiiunnans  v,  Stephen,  1882,  10  S.,  889,  infra,  §  148.  (d)  Robert- 

son V.  Ferguson,  1820,  2  Mur.,  804— M*Nab  v,  Telfer,  1821,  2  Mar.,  481--ATmstrong  v, 
Vair,  1828,  8  Mnr.,  817— MitcheU  r.  Berwick,  1846,  7  D.,  481.  (e)  Hardy's 

case,  1821, 1  Green's  Trea.  Tr.,  227.  (/)  Doe  v.  Cole,  1834,  6  Car.  and  Pa., 

859— R.  o.  Fursey,  1888,  ib.,  81.  So  in  Bartholomew  v,  Stephens,  1889,  8  Car  and  Pa., 
728,  Mr  Justice  Patteson  admitted  a  copy  of  a  notice  which  had  been  on  a  board  on  the 
top  of  a  pole,  that  all  dogs  found  trespassing  on  the  premises  would  be  shot.  See  also 
1  StarMe,  608— Taylor,  811.  (^)  Jones  v.  Tarleton,  1842,  9  Me.  and  Wei.,  676. 

(A)  Alivon  V.  Fumival,  1684, 1  Cromp.,  Mee.  and  Ros.,  277 — See  Richardson  v.  For- 
bes, 1860,  22  So.  Jur.,  481.  Supra,  {  140.  (t)  Doe  v.  Clifford,  1847,  2  Car.  and 
Kir.,  448— Doe  v.  Ross,  1840,  7  Me.  and  Wei.,  102.  {k)  Little  v.  Smith,  1846, 
8  D.,  266,  and  9  ib.,  787,  S.  C— Craig  v.  Marjoribanks,  1828,  8  Mur.,  847. 


s  A  copy  of  a  printed  notice  posted  on  the  walls  of  Ibralia,  of  which  Prince  Gort- 
tchakoff  was  in  the  military  occupation,  prohibiting  in  his  name  the  export  of  wheat,  was 
admitted  as  proof  that  export  of  wheat  was  prohibited;  Bruce  t^.  Nicolopulo,  1865,  11 
Exch ,  129. 

VOL.  I.  H 
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although  it  should  involve  a  question  of  disputed  fact  (Z).  He  may 
decide  upon  the  evidence  of  one  witness  (m),  or  upon  the  deposi- 
tions of  persons  examined  as  havers  (n)^ ;  and  he  is  entitled  to  use 
his  own  discretion  as  to  the  competency  of  the  proof  adduced  be- 
fore him,  without  being  tied  down  to  strict  rules  of  evidence ;  so 
that  he  may  even  receive  hearsay  upon  the  point  (o).  It  also  Ues 
with  the  judge,  and  not  with  the  jury,  to  determine  whether  a  copy 
of  a  missing  document*  is  sufficiently  proved  to  be  laid  before  the 
jury  (p), 

§  148.  It  must  of  course  depend  on  the  circumstances  of  each 
case,  whether  the  party  has  expended  such  an  amount  of  care  and 
diligence  in  searching  for  the  document,  as  wiU  entitle  him  to 
prove  its  contents  by  secondary  evidence.  He  does  not  require  to 
exhaust  every  possible  chance  of  recovering  it  (r).  But  he  must 
show  that  he  has  in  bona  Jlde  used  every  means  which  prudence 
would  suggest  as  likely  to  attain  that  object  (a).  Accordingly,  a 
copy  tendered  on  the  ground  of  the  original  not  having  been  pre- 
served was  rejected,  because  no  proper  search  for  it  was  proved, 
and  because  the  copy  had  been  made  after  the  commencement  of 
the  suit,  while  the  original  had  existed  several  months  thereafter, 
and  should  have  been  preserved  (t).^  And  where  the  principal  was 
traced  into  the  hands  of  the  party  tendering  the  secondary  evidence, 
and  it  was  not  proved  to  have  been  lost  without  his  fault,  parole  of 
its  terms  was  rejected,  although  there  was  no  ground  for  suspecting 
that  he  had  destroyed  it  fraudulently  (w).  Where  documents  are 
said  to  be  withheld,  it  is  enough  for  the  party  tendering  the  se- 


(J)  This  is  seen  in  everyday  practice.    The  English  rule  is  the  same,  Taylor,  80^ 
Best  on  Ev.,  346.  (m)  Miller  o.  Eraser,  1826,  4  Mur.,  115— Hallilay  v.  Bailton, 

1880,  6  Mar.,  828— Scott  o.  Miller,  1880,  6  Mar.,  242.  (n)  Home  v.  Hardy,  1842, 

4  D.,  1184— Ewing  ».  Crichton,  1827,  4  Mar.,  184— Scott  v.  Miller,  1880,  5  Mar.,  242. 

(o)  See  Christian; V.  Kennedy,  1818, 1  Mur.,  424— Miller  v.  Moffat,  1820, 2  Mur.,  825 
— R.  V.  Kennilworth,  1845,  7  Ad.  and  El.,  642.    See  supra,  i  105.  (;>)  See 

Pollock  V.  Morris,  1845,  7  D.,  978.    Supra,  §  141.  (r)  Taylor,  804. 

(*)  This  is  well  brought  out  in  Lord  Melville's  trial,  1806,  29  How  St.  Tr.,  690-708. 
See  also  cases  in  1  Mur.,  299,  845 ;  2  Mur.,  304 ;  8  Mur.,  200.  {t)  Milne  v. 

Samson,  1848,  6  D.,  855.  (u)  Bchuurmans  v.  Stephens,  1882, 10  S.,  889. 


*  Clark  V.  Clark's  Trs.,  1860,  28  D.,  74. 

The  pursuer  of  a  divorce  proposed  to  examine  herself  as  a  haver  to  prove  the  loss 
of  a  document,  and  so  make  way  for  parole  proof.  The  Court  held  that  she  was  an 
incompetent  witness ;  and,  as  the  loss  of  the  document  was  not  otherwise  proved,  re- 
jected the  parole  evidence ;  Longworth  v.  Yelverton,  1862,  24  D.,  696. 

»  Ritchie  v.  Ritchie,  1857,  19  D.,  505— A  v.  B,  1858,  20  D.,  407— Clark  v.  Clark's 
Trs.,  1860,  28  D.,  74— Russell's  Trustees  v.  RusseU,  1862,  24  D.,  1141. 
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condary  proof  to  trace  them  into  his  opponent's  hands,  after  which 
it  lies  on  the  latter  to  show  that  his  possession  has  terminated  (t;). 
In  England  the  search  does  not  require  to  have  been  made  recently, 
or  with  special  reference  to  the  cause,  if  it  has  been  with  sufficient 
care  (x).  Where  there  are  duplicates  of  the  principal,  they  must 
both  be  accoimted  for  before  the  secondary  evidence  will  be  re- 
ceived (y).  But  this  does  not  hold  in  England  as  to  contracts 
executed  in  counterpart  (2).  In  a  claim  by  the  crown  for  arrears 
due  under  a  tack  of  teinds,  the  tack  not  being  produced  by  the 
crown.  Lord  Neaves  in  the  Exchequer  Court  ruled  that  secondary 
evidence  of  its  terms  is  admissible,  and  that  an  action  of  proving 
its  tenor  is  not  necessary.  His  lordship's  decision  was  given  with 
reference  to  the  law  of  England,  to  which  the  law  of  the  Exche- 
quer Court  in  Scotland  is  in  some  respects  assimilated.  This 
ruling  may  be  questioned  (a). 

§  149.  It  seems  not  to  have  been  settled  in  this  country 
whether  the  existence  of  an  authentic  copy  will  exclude  parole  of 
the  contents  of  the  original.  In  one  case  where  a  placard  was 
admitted,  a  witness  having  sworn  he  believed  it  to  be  identical 
with  one  which  had  been  put  up  a  few  yards  oflF,  but  which  he  was 
prevented  by  the  panel  from  taking  down,  Lord  President  Hope 
remarked  that  the  existence  of  the  copy  excluded  parole  of  the 
terms  of  the  original  (6).  But  this  was  only  obiter  dictum,  and 
may  be  explained  upon  the  principle  that  all  impressions  from 
the  same  setting  of  types  are  primary  evidence  of  each  other  (c). 
Later  practice  seems  not  to  distinguish  in  point  of  admissibility 
between  the  various  degrees  of  secondary  evidence;  although  the 
general  superiority  of  copies  in  point  of  credibility  is  recognised  (d). 
This  is  the  rule  in  England,  and  seems  to  be  well  founded;  because 
the  existence,  and  still  more  the  authenticity,  of  any  copy  may  be 
unknown  to  the  party  leading  the  proof;  the  copy  may  be  scarcely 
(if  at  aU)  more  trustworthy  than  parole  of  the  contents  of  the  ori- 
ginal; while  the  opposite  principle  would  exclude  parole  when 

(w)  R.  V.  Thistlewood,  1820,  88  How  St.  Tr.,  767,  758— R.  v.  Ings,  1820,  ib.,  989— 
Taylor,  818.  (x)  Fitz  v.  Rabbits,  1887,  2  Moo.  and  Rob.,  60.    In  this  caae  a 

search  made  three  years  previously  was  held  sufficient.    See  also  Taylor,  809. 

(if)  R.  V.  Castleton,  1795,  6  Durf.  and  East.,  286.  (2)  Doe  v.  Ross,  1840,  7 

Mee.  and  Wel.,  102— HaU  t;.  Ball,  1841,  8  Scott  N.  C,  677— Munn  v,  Godbold,  1825, 
8  Ring.,  292 ;  11  B.  Moore,  49,  S.C— Taylor,  801,  2—aupra,  i  185. 

(a)  Adv.-Qen.  o.  Sinclair,  1865, 17  D.,  290.  (b)  Hardy's  case,  1821, 1 

Green's  Trea.  Tr.,  227.  (c)  See  2  188.  (d)  See  Scott  v.  Miller,  1880,  5 

Mur.,  242— Hallilay  v.  Railton,  1830,  6  Mnr.,  824. 

h2 
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there  is  an  abstract,  and  an  abstract  when  there  is  a  fuU  copy;  and 
consequently  a  scale  of  several  degrees  of  secondary  evidence  would 
be  formed,  each  of  which  would  require  to  be  exhausted  before  the 
one  lower  down  could  be  reached.  Such  a  practice  would  encum- 
ber cases  both  in  preparation  and  at  the  trial  with  lengthened 
and  often  difficult  collateral  investigations.  None  of  these  disad- 
vantages are  counter-balanced  by  corresponding  benefits,  and  any 
risk  of  injustice  from  admitting  the  different  kinds  of  secondary 
proof  indiscruninately  is  excluded,  aa  it  ie  always  in  the  power  of 
the  other  party  to  produce  the  copy  or  abstract  which  he  considers 
more  trustworthy  than  the  evidence  adduced  against  him  (e). 

§  150.  It  seems  not  to  be  indispensable  to  the  admission  of  a 
copy  that  it  should  have  been  collated  with  the  original  (/).  But 
of  course  its  value  is  much  enhanced  by  that  security.  There  must 
however  be  evidence,  varying  with  the  circumstances,  to  show  that 
it  is  a  true  copy,  and  it  wiU  probably  not  be  received  without  such 
proof,  unless  the  original  and  copy  are  both  of  ancient  date  (gr).  A 
copy  of  a  copy  is  inadmissible  in  England  Qi).  But  the  point 
seems  not  to  have  been  decided  in  this  country  (i).  Before  se- 
condary evidence  of  a  document  will  be  received,  there  must  be 
proof  or  ground  for  presuming  that  the  principal  was  admissible, 
as  that  it  was  stamped  (4),®  and  probative  (Z),  where  these  are  re- 
quisite; and  a  party  will  not  be  allowed  to  found  upon  a  scroll  un- 
less he  has  proved  that  the  deed  was  executed  (m).  But  it  does  not 
seem  to  be  necessary  that  the  instrumentary  witnesses  (appearing 
to  be  so  from  the  secondary  proof  adduced)  should  swear  to  a  dis- 
tinct recollection  of  their  attestations,  provided  they  have  a  general 


(«)  Hall  V,  Ball,  1841,  8  Scott's  New  Ca.,  677— Doe  v.  Ross,  1840,  7  Mee.  and  Wei., 
102— Taylor,  864—1  Starkie,  619.  </)  Bishop  Atterbury's  trial,  1728, 16  How 

St.  Tr.,  494,  609.  (g)  See  Swin.  Rep.  of  Trial  of  Humphreys  {wi-dUant  £.  of 

Stirling),  1889,  p.  176.  (A)  Eyeringham  v,  Roundall,  1888,  2  Moo.  and  Rob., 

188 — ^Taybr,  p.  866.  (t)  See  J  109,  as  to  hearsay  of  hearsay. 

(k)  Qoodier  v.  Lake,  1787, 1  Atk.,  446— Growther  v.  Solomons,  1848, 18  Law  Jonm. 
New  Ser.  (Com.  PI.),  92— R.  i;.  Culpepper,  Skin.,  678 — Doe  r.  Whitefoot,  8  Car.  and 
Payne,  270.  It  would  appear  that  stamping  will  be  presumed ;  1  Bell  Com.,  822 — Tait, 
164 — Shand's  Prac.,  888 — Crowther  v.  Solomons,  <t(pfa.  Whore  there  is  faint  trace  of 
a  stamp  of  some  kind,  the  onus  of  proving  it  is  deficient  lies  on  the  party  alleging  that ; 
Doe  t;.  Coombs,  1842,  8  Ad.  and  El.,  687—1  Greenl.,  107.  (I)  Ersk.,  4, 1,  66— 

Tait.  211.  (m)  Drummond  v.  Thomson's  Trs.,  7  W.  S.,  664. 


<  It  seems  to  lie  on  the  party  who  objects  to  secondary  evidence  of  a  lost  deed  to 
prove  that  the  deed  was  not  stamped ;  Cloeemadewc  v.  Carrel,  18  C.  B.,  86— Best  on 
Evidence,  8d  edition,  810. 
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recollection  of  the  fact;  and  such  evidence  will  not  be  considered 
necessary  where  there  is  a  strong  proof  that  the  original  was  pro- 
perly attested  («). 

The  subject  of  the  foregoing  sections  is  treated  at  some  length 
in  the  chapters  on  actions  of  proving  the  tenor,  where  the  rules  as 
to  admitting  the  secondary  evidence  without  a  process  of  that  kind 
will  be  found. 

(n)  See  Lord  MelviUe's  trial,  1806,  29  How  St.  Tr.,  784.    See  this  noticed  in  the 
chapters  on  ProTing  of  the  Tenor,  tf|/Va. 
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TITLE  V. 

OP  THE  ADMISSIBILITY  OP  PAEOLE  AND  OTHER  EXTRINSIC 

EVIDENCE  TO  AFFECT  WRITINGS. 


§  151.  In  following  up  the  rule  which  requires  the  hest  evi- 
dence we  proceed  to  consider  the  principle  by  which  it  is  incom- 
petent to  contradict,  modify,  or  explain  writings  by  parole  or  other 
extrinsic  evidence.  The  groimds  for  this  principle  are,  that  the 
parties  have  constituted  the  writing  as  the  only  outward  and  visible 
expression  of  their  meaning,  and  that,  a  document  deliberately 
prepared  as  the  record  of  a  transaction  being  the  best  of  all  proof, 
to  admit  parole  or  extrinsic  circumstances  in  contradiction  or  ex- 
planation of  it,  would  be  to  allow  the  legal  eifect  of  superior  evi- 
dence to  be  altered  by  that  which  is  specifically  inferior  (a). 

§  152.  These  principles  apply  not  only  to  formal  deeds,  but 
also  to  missives,  letters,  minutes,  and  all  other  documents,  which 
embody  the  terms  of  contracts  between  the  parties,  or  obligations 
by  one  of  them,  and  which  are  really  designed  for  recording  and 
proving  their  final  intentions  (b)}    The  rule  also  applies  (but  with 

(a)  Tait,  326—2  Al.,  609—1  Greenl.,  868— Taylor,  742—2  PhH.,  850—8  Starkie, 
762.  (6)  The  principle  has  been  applied  to  a  letter  of  guarantee ;  Wills  v.  How- 

den,  1881,  4  D.  and  A.,  487— Tham  v.  Sheriffs,  1725,  Rob.  Ap.,  585 ;  and  to  a  minute 
by  counsel  settling  a  case  on  a  trial ;  Johnstone  v.  Union  Canal  Co.,  1884, 12  S.,  804, 
and  1  Sh.  and  M'L.,  Ill— infra,  2  164 ;  and  to  markings  of  partial  payments  of  a  bill ; 
Macfarlane  v.  Watt,  1828,  6  S.,  566— See  also  2  Al.,  610— Taylor,  746—2  Phil., 
850. 


1  A  bank  pass-book  is  not  a  fitted,  but  only  a  current  account,  and  a  bank  may,  in 
defence  to  an  action  by  a  customer  for  the  balance  as  appearing  in  the  pass-book,  prove 
that  a  sum  has  been  entered  twice  by  mistake,  although  the  entries  are  initialed  by  the 
officers  of  the  bank.  This  was  ruled  by  the  House  of  Lords,  reversing  the  judgment  of 
the  Court  of  Session,  where  it  had  been  held  that  tlie  several  entries  were  acknowledg- 
mcntfl  by  the  bank  of  roceipt  of  raoner,  and  could  be  disproved  ape  exefptionu,  only  by 
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some  specialties)  to  instrmnents  and  registers  which  the  law  has 
intrusted  to  recognised  officials  as  the  appropriate  record  of  formal 
or  judicial  proceedings.  But  when  an  official  narrative  is  not  re- 
quired by  law,  its  existence  will  not  exclude  parole  proof  of  the 
facts;  nor  will  witnesses  be  inadmissible  in  regard  to  matters 
which,  although  recorded  in  an  official  instniment  along  with  facts 
requiring  that  mode  of  proof,  do  not  fall  properly  within  its 
sphere  {c)? 

The  inadmissibility  of  extrinsic  proof  to  modify  these  writings 
is  considered  afterwards  in  treating  of  them  {d).  In  the  following 
chapters,  we  shall  only  notice  the  application  of  the  rule  to  writ- 
ings executed  by  the  parties,  or  those  for  whom  they  are  respon- 
sible. 


CHAPTER  I.— OP  THE  ADMISSIBILITY  OF  PAROLE  AND  EXTRINSIC 
EVIDENCE  TO  CONTRADICT  OR  MODIFY  WRITINGS. 

§  153.  The  first  branch  of  this  rule  is,  that  a  written  instrument 
may  not  be  contradicted  or  modified  by  the  evidence  of  witnesses. 
Thus  parole  is  inadmissible  to  contradict  the  consideration  in  a 

(c)  Stair,  4,  42,  9— Erek.,  4,  2,  5— BeU's  Pr.,  2220, 1— Tait,  4— Anstruther  «.  Thom- 
son, 1611,  M.,  12,499— Lawrie  r.  Gibson,  1671,  M.,  12,601— Malvenins  v.  Hepburn, 
1686,  M.,  583— Stewart  v.  Mag.  of  Edinburgh,  1697,  M.,  12,686— Glass  «.  Stuarts.  1716, 
M.,  12,607— Montgomerie  v,  AinsUe,  16th  Nov.  1816,  F.  C.  ((f)  See  the  chap- 

ten  on  judicial  records,  notarial  instruments,  and  messengers'  executions. 


the  writ  or  oath  of  the  pursuer ;  Bhind  v.  Commercial  Bank,  1867, 19  D.,  619 ;  reyersed, 
1860,  8  Macqueen,  648,  and  32  Jur.,  288. 

The  docqueted  balance  sheets  of  a  mercantile  company  (which  are  documents  in  ne 
flwrootorta,  and  do  not  require  the  statutory  authentication)  may  be  challenged  on  pre- 
cise allegations  of  error,  as  of  errors  in  calculation,  errors  of  accounting,  &c.,  but  the 
onus  is  on  the  challenger ;  M'Laren  v.  Liddell's  Trustees,  1860,  22  D.,  878,  and  1862, 
24  D.,  677.  This  rule  was  applied  in  a  case  where  a  parochial  board  disputed  the  ac- 
curacy of  the  accounts  of  their  inspector,  which  had  been  marked  as  examined,  and 
docqueted  as  correct  by  the  finance  committee,  for  seyeral  successive  years.  When  mer- 
cantile accounts  had  been  duly  docqueted  for  a  considerable  series  of  years,  and  when 
a  long  period  had  elapsed  after  the  date  of  the  last  docquet  without  challenge  of  the 
accounts,  the  Court  held  that  the  grounds  of  challenge  should  be  limited  to  errors  patent 
on  the  face  of  the  balance  sheets,  and  which  could  be  corrected  by  means  of  the  balance 
sheets  themselves ;  M'Laren  v,  LiddelVs  Trustees,  1862,  mipra, 

>  Milne  v.  Leisler,  1862,  81  L.  J.  Exeh.,  267.     See  wpra,  §  110,  note  1. 
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deed  (c),^  (unless  there  is  collusion)  or  to  prove  that  the  obligation 
in  it  was  restrictable  in  a  certain  event  (/),  or  was  contingent  or 
conditional  (g^),*  or  prestable  by  instalments  (A),  when  the  contract 
does  not  bear  such  conditions.  So  the  tenant  under  a  written  lease 
for  sixty-nine  years  was  not  allowed  to  prove  an  alleged  parole 
agreement  entered  into  with  the  landlord  when  the  lease  was  exe- 
cuted, by  which  rent  was  not  to  be  paid  for  the  first  years'  crop  (t). 
And  a  clause  in  a  lease  bearing  that  buildings  had  been  valued  at 
the  entry  cannot  be  contradicted  by  parole  (i).  It  is  also  incom- 
petent to  prove  by  witnesses  that  a  bond  or  bill  was  not  intended 
to  create  an  obligation  (l) ;  or  that  a  written  contract  between  a 
landlord  and  outgoing  tenant  was  not  meant  to  disturb  a  previous 
agreement,  but  merely  to  satisfy  the  incoming  tenant  (m) ;  or  that 
a  receipt  bearing  money  to  have  been  paid  is  erroneous,  and  that  a 
different  arrangement  was  made  between  the  parties  (n).'    On  the 

(0  Gordon  v.  Trotter,  1883,  11  S.,  696— Brace,  Pet.,  1696,  M.,  12,829^Elli8  v, 
Haig,  1698,  4  Sup.,  40— Deas  v,  Fullerton,  1710,  M.,  921, 12,836— Browntree  v.  Jacob, 
1809,  2  Taunt.,  141.  A  party  founding  on  his  bill  bearing  to  be  for  a  certain  value, 
may  not  prove  that  the  true  value  waa  different ;  Hay  v.  Horn,  1828,  2  S.,  646. 

(/)  Patterson  v.  Robertson,  1844,  6  D.,  944.  (y)  Maxwell  v.  Dramlanrig, 

1626,  M.,  12,804— Wilkies  v,  Gordon,  1618,  M.,  12,407— Wauchope  v.  Hamilton,  1674, 
M.,  12,299— Rawson  v.  Walker,  1816, 1  Starkie  R.,  861— Ellis  v.  Haig,  tupra, 

(h)  Watson  v.  Gardner,  1884, 12  S.,  688.  (t)  Gordon's  Tr.  v.  Williamson, 

8d  Feb.  1880,  8  S.,  486 ;  2  De.  and  And.  S.  G.,  227,  and  session  papers. 

{k)  Lawson  v.  Murray,  1826,  8  S.,  686.  (Q  £.  Moray  v.  Dunbar,  1680,  M., 

12,806— Beveridge  v.  Henderson,  1841,  4  D.,  87— See  the  chapter  on  the  presumed 
onerosity  of  bills  and  notes.  (m)  M.  Tweeddale  v.  Hume,  1848, 10  D.,  1068. 

(n)  Anderson  v.  Forth  Marine  Ins.  Go.,  1846,  7  D.,  268. 


1  Thus  it  was  held  incompetent  to  prove,  contrary  to  the  terms  of  the  deed,  that  it 
had  been  agreed  that  the  consideration  for  the  deed  was  to  be  not  money  but  goods, 
but  competent  to  prove  that  goods  had  de  facto  been  accepted  as  the  consideration ; 
Smith  V.  Battams,  1867,  26  L.  J.  Exch.,  282. 

2  A  distinction  is  taken  in  England  between  an  averment  of  an  agreement  or  condi- 
tion suspensive  of  a  contract,  and  of  an  agreement  or  condition  modifying  the  contract ; 
in  the  former  case  parole  proof  is  admitted,  because  the  object  is  not  to  contradict  the 
terms  of  the  contract,  but  to  suspend  its  operation ;  in  the  latter  case  the  object  is  to 
limit  the  meaning  of  a  deed  which  is  admittedly  a  valid  contract,  and  the  evidence  is 
inadmissible.  Thus  an  agreement  that  a  contract  should,  till  a  certain  event,  be 
suspended  altogether,  was  allowed  to  be  proved,  while  (at  nisipriw)  parole  proof  of  an 
agreement  that  a  contract  was  to  have  only  a  partial  operation  rejected ;  Pym  v.  Gamp- 
bell,  1866,  6  E.  and  B.,  870— Gudgen  v.  Besset,  6  E.  and  B.,  986— Wallis  v,  Littell, 
1861,  81  L.  J.,  C.  P.,  100— Fenwick  v.  Brinkworth,  1860,  2  F.  and  F.,  86.  So  also 
parole  proof  was  admitted  to  show  that  an  undated  written  contract  was  not  intended 
to  operate  from  the  date  of  its  delivery,  but  only  from  a  subsequent  and  uncertain 
period  ;  Davis  t-.  Jones,  1866, 17  Scott's  G.  B.,  626. 

>  A  receipt  for  mon^y  is  evidence  of  a  loan,  and  of  obligation  to  repay.   That  is  not  ex- 
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same  principle  where  the  testing  clause  in  a  probative  deed  had 
been  inserted  ex  intervaUo  in  a  blank  left  for  it  (according  to  a 
common  practice),  it  was  held  incompetent  to  prove  by  parole  that 
the  parties  intended  that  the  deed  should  not  have  a  testing  clause  ; 
as  that  contradicted  the  obligations  to  which  they  had  set  their 
signatures  (o).* 

§  154.  On  the  same  grounds,  where  the  obligants  appear  ex 
facte  of  the  deed  to  be  principals,  it  is  incompetent,  as  against  the 
creditor,  to  prove  by  parole  that  they  are  principal  and  caution- 
er (p),  or  merely  agents  for  another  party,  the  real  contractor  (r).* 
And  when  the  meaning  of  a  minute  of  agreement  was,  that  the  two 
parties  should  pay  a  certain  sum  equally,  and  one  of  them  advanced 
the  whole,  it  was  held  incompetent  for  the  other  to  prove  an  alleged 
verbal  agreement,  by  which  he  was  not  to  be  liable  in  relief  of  the 
half  except  in  a  certain  event,  which  did  not  happen  («).  So  it  is 
incompetent  to  prove  by  parole  that  a  disposition  ex  facte  absolute 
was  meant  to  be  only  a  security  (^),  or  a  trust  (w). 

§  155.  On  this  principle,  also,  where  the  terms  of  a  general 
discharge  embrace  a  particular  debt,  parole  will  not  be  received  to 
prove  that  that  debt  was  intended  to  be  excepted  (x) ;  and  where 

{o)  Shaw  V.  Shaw,  1851,  13  D.,  877.  {p)  Dryedale  v.  Johnstone,  1889, 1 

D.,  409,— flee  §  170,  (m),  (n).  (r)  Anderson  t;.  Smith,  1880,  8  S.,  SOi— Magee  v, 

Atkinson,  1887,  2  Mee.  and  Wei.,  440— Stackpole  v.  Arnold,  1814,  11  Massachnssets 
B,,  27—1  Greenl.,  864— Taylor,  769.  (»)  Johnstone  v.  Union  Canal  Co.,  1884, 

12  S.,  804;  aflSrmed  1  Sh.  and  M'L.,  116.  (0  L.  Foulis  v.  L.  Lovat,  1626,  M., 

12,784.     But  see  Union  Ins.  Co.  v.  M.  Queensberry,  1842,  1  D.,  1208,  infra, 

(u)  See  the  chapter  on  proving  trusts,  infra.  (z)  Harris  v.  Churchill,  1822, 

1  S.,  870— Trail  v.  Christie,  1745,  Elch.  Writ,  No.  20— Spence  v,  Duncan,  1706,  M., 
12,888. 

pressed  in  the  document,  but  is  the  legal  consequence  of  receipt  of  money.  But  it  may 
be  proved  that  the  footing  on  which  the  money  was  received  wip  different  from  loan ; 
Thomson  v.  Geekie,  1861, 28  D.,  698.  Parole  proof  that  a  sum  advanced,  acknowledged 
in  the  following  terms, — "  I  hereby  acknowledge  the  receipt  of  £100  from  A  B,  and 
agree  to  pay  interest  of  the  same  if  demanded,"  was  a  donation  and  not  a  loan,  was  re- 
jected as  incompetent ;  Robertson  v.  Robertson,  1868,  20  D.,  871. 

^  A  mandate  to  fill  up  the  testing  clause  of  a  delivered  deed  is  presumed ;  Rait  v. 
Primrose,  1869,  21  D.,  966. 

^  Parole  evidence  cannot  be  admitted  for  the  purpose  of  exonerating  an  agent  who 
lias  entered  into  a  written  contract  in  which  he  appears  as  principal,  even  though  he 
should  propose  to  show,  if  allowed,  that  he  mentioned  his  principal  at  the  time  of  en- 
tering into  the  contract ;  Gillott  v.  Offer,  1856, 18  Scott's  C.  B.,  906.  But  parole  seems 
admissible  to  shew  that  otiier  parties  were  the  true  principals  to  the  offoct,  not  of  rrlean • 
jng  the  parties  to  the  deed,  but  of  obliging  the  true  principals  also ;  2  Smith's  Leading 
Cases,  note  on  Thomson  r.  Pavrnport,  809,  820. 


'aw*^  ^ 
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a  policy  of  insurance  was  on  "  goods  from  Surinam  to  London,  in 
ship  or  ships,"  it  was  held  incompetent  to  prove  by  witnesses  that 
a  particular  ship  had  been  excepted  by  a  verbal  agreement  (y). 
And  in  a  minute  of  sale  of  woods,  in  which  a  certain  portion  of 
them  was  reserved,  the  seller  was  not  allowed  to  prove  by  parole 
that  an  additional  part  had  been  reserved  verbally  (2). 

§  156.     Witnesses  are  also  inadmissible  to  add  stipulations  to  a 
written  contract.     This  was  held  where  one  who  had  purchased  at 
a  sale  by  auction  alleged  that  the  auctioneer  stated  that  on  the 
lots  being  knocked  down,  they  were  to  be  held  as  delivered,  there 
being  no  such  condition  in  the  articles  of  roup  (a).    And  a  similar 
decision  was  pronounced  in  England,  where  it  was  alleged  that  the 
auctioneer  in  a  sale  of  timber  had  verbally  warranted  the  lots  as 
containing  a  certain  quantity  of  wood,  the  articles  of  sale  being 
silent  on  the  point  (6).     Thus  also  where  there  is  a  written  lease 
the  landlord  may  not  prove  by  witnesses  an  additional  obligation 
by  the  tenant  to  build  houses  (c),  or  to  pay  for  summer  fallow  left  on 
the  farm  by  the  outgoing  tenant  (rf).*    And  where  the  parties  had 
executed  a  written  contract  of  sale  of  grain,  it  was  held  incompetent 
to  prove  a  verbal  obligation  on  the  seller  to  carry  the  grain  twenty 
miles  beyond  the  place  where  he  delivered  it  (e).     On  the  same 
principle,  a  party  is  not  entitled  to  add  to  missives  of  a  sale  of 
heritage  a  verbal  agreement  to  hold  the  contract  rescinded,  if  the 
price  should  not  be  paid  within  six  years  (/).    And  where  there 
was  a  written  agreement  to  furnish  cast-iron  pipes  at  a  certain  rate, 
it  was  held  incompetent  to  prove  by  parole  a  verbal  stipulation  fix- 
ing the  quantity  (g).     This  case  stands  distinguished  from  one  no- 
ticed above  (A),  in  which,  the  duration  of  a  lease  having  been  blank 
in  the  written  missive  on  which  the  tenant  possessed,  the  Court 
allowed  the  term  (which  was  evidently  longer  than  one  year)  to  be 
explicated  by  paaple.     In  the  latter  case  a  duration  of  some  period 
had  to  be  imported  into  the  contract ;  and  therefore  the  deed  could 


(y)  Weston  v.  Ernes,  1808, 1  Taunt.,  116.  (z)  Kendal  and  Co.  v.  CampbeU, 

1766,  M.,  12,861.  (a)  Lang  v,  Bruce,  1882, 10  S.,  777.  (b)  Powel  r. 

Edmunds,  1810, 12  East.,  6— See  also  Jones  v.  Ednej,  1812,  8  Gamp.,  286. 

(e)  Maxwell  v.  Burgess,  1773,  M.,  12,861.  The  proof  tendered  included  relative  ad- 
missions of  the  tenant.  (<i)  Alexander  v.  Qillon,  1847,  9  D.,  624. 

(e)  Brisbane  v.  Glasgow  merchants,  1684,  M.,  12,828.  (/}  Baptist  Churches 

If.  Taylor,  1841,  8  D.,  1080.  (^)  Pollock  v.  M*Andrew.  1828.  7  S.,  189. 

(A)  M'Leod  v.  Urquhart.  1808,  Hume  D.,  840. 


«  Or  to  put  up  fences:  M'Gr<>gor  v.  Strathallan,  1862,  24  D.,  1006. 
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not  exclude  extrinsic  proof  on  that  point.  But  in  the  former  case 
the  documents  without  the  verbal  addition  constituted  a  complete 
contract,  fixing  the  price  of  the  iron  which  should  be  taken,  but 
leaving  the  quantity  to  the  purchaser's  option;  and  therefore  the 
parole  proof  tendered  would  have  materially  altered  the  nature  of 
that  transaction. 

§  157.  The  principle  thus  illustrated  excludes  not  only  parole, 
but  all  extrinsic  evidence  (except  writ  or  oath  of  the  party)  by 
which  the  legal  construction  or  effect  of  a  deed  might  be  modified. 
Thus  a  party  may  not  impugn  his  obligation  by  shewing  he  was 
not  bound  in  law  to  undertake  it  (i).  And  (unless  fraud  is  alleged) 
previous  communings  and  correspondence  are  inadmissible  to  mo- 
dify the  obligations  under  a  deed  (i),  or  to  negative  the  considera- 
tion on  which  it  bears  to  proceed  (Z).^ 

§  158.  So  a  formal  deed  may  not  be  added  to  or  modified  by 
an  antecedent  minute  between  the  parties  (m)*;  and  the  legal  con- 

(i)  Higgina  v.  Livingstone,  1816,  4  Dow,  841— Jafifray  r.  Robertson,  1712,  M., 
12,887— Ross  V.  StirUng,  1816,  4  Dow,  442,  (Irish).  {k)  Miller  v.  Miller,  1822, 

1  Sh.  Ap.,  808— Clark  v.  Bums,  1886,  18  S.,  888— Hughes  v,  Gordon,  1819,  1  Bligh, 
287— Stevenson  v.  Moncrieff,  1846,  7  D.,  418.  (Q  Stewart  v.  Stewart,  1842,  1 

Bell's  Ap.,  796.  (m)  Sivright ».  Borthwick,  1828,  7  S.,  210— E.  Fife's  Tr.  u. 

Duncan,  1824,  8  S.,  241— Gamithers  v.  Thomson,  1886, 14  S.,  464. 


7  When  parties  have  reduced  their  respective  undertakings  and  obligations  into 
writings,  and  these  writings  do  not  form  a  completed  contract,  as  in  the  case  of  an  offer 
and  acceptance  which  do  not  correspond,  it  is  incompetent  to  prove  verbal  communings 
with  the  view  of  proving  that  parties  had  come  to  a  complete  understanding  and  agree- 
ment. Thus  where,  in  answer  to  a  written  offer  for  the  sale  of  lands,  an  intending 
purchaser  wrote  that  he  accepted  the  offer  on  a  certain  understanding  in  reference  to 
certain  matters,  to  which  no  reference  was  made  in  the  offer — it  was  held  that  the  offer 
and  acceptance  did  not  form  a  completed  contract,  and  that  it  was  incompetent  to  prove 
that  the  understanding  in  the  acceptance  referred  to  verbal  representations  made  by  the 
offerer  prior  to  the  offer ;  Johnston  v.  Clark,  1866, 18  D.,  70.  ^With  this  compare  the 
case  of  Colquhoun  v.  Wilson,  in  which,  when  a  written  offer  to  take  lands  in  feu  was 
accepted  with  certain  conditions,  and  the  offerer  took  possession  and  executed  opera- 
tions  on  the  lands,  which  were  held  to  be  beyond  the  power  of  a  tenant,  and  to  be  acts 
of  proprietorship,  it  was  held  that  a  completed  contract  was  not  constituted  by  the  let- 
ters, that  it  was  incompetent  to  prove  the  offerer's  verbal  assent  to  the  conditions  men- 
tioned in  the  acceptance,  but  that  the  incomplete  contract  was  rendered  binding  rei  m- 
terventUf  and  that  the  conditions  in  the  letter  of  acceptance  were  binding  conditions  of 
the  contract ;  Colquhoun  w.  Wilson's  Trustees,  1860,  22  D.,  1036. 

In  an  action  on  a  contract  for  haulage  at  so  much  per  horse,  the  number  of  horses 
not  being  mentioned  in  the  contract,  it  was  held  incompetent  to  prove  that  there  had 
been  a  list  of  horses  made  out,  on  which  list,  though  it  was  not  mentioned  in  the  con- 
tract, the  contract  proceeded;  Walker  v.  Caledonian  Railway  Co.,  1858,  20  D„  1102. 

«  i^o  M'Alister  v.  Gemmil,  1«r/J,  *24  D.,  966— wipro,  §  121,  note  11. 
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struction  of  a  patent  of  peerage  may  not  be  altered  by  referring  to 
the  marriage-contract  on  which  it  proceeded  (n).  On  the  same 
principle  it  was  held  that,  where  a  lease  had  been  sanctioned  by 
and  embodied  in  an  Act  of  Parliament,  the  preliminary  contract 
between  the  parties  (two  railway  companies)  could  not  be  read  as 
sanctioning  a  voidance  in  a  certain  event  (o).  Thus,  also,  in  con- 
struing a  statute  no  regard  can  be  had  to  the  standing  orders  of  the 
House  of  Commons  {p  ),  or  to  the  discussions  in  Parliament  before 
passing  the  bill,  or  to  the  bill  as  differing  from  the  Act  itself  (r). 
It  follows,  that  where  there  is  a  regular  deed  between  parties,  a 
separate  contract  as  to  matters  within  its  provisions  cannot  be 
gathered  by  slight  inferences  from  writings  and  actings,  especially 
if  dated  before  the  document  («). 

§  159.  On  the  same  principle  a  formal  decree-arbitral  may  not 
be  modified  by  referring  to  the  notes  previously  issued  by  the  ar- 
biter to  the  parties,  because  before  pronouncing  the  decree  he  may 
have  altered  the  views  which  the  notes  embody  (t).  And  if  it  bears 
to  proceed  on  grounds  within  the  submission,  or  on  the  whole  cir- 
cumstances, the  notes  may  not  be  used  to  shew  that  the  arbiter 
went  partly  on  data  beyond  the  submission  (x).  Yet  where  an 
eiiror  calculi  is  alleged,  it  would  seem  that  the  preliminary  notes, 
containing  the  detailed  findings  and  the  data  on  which  the  decree 
proceeded,  may  be  looked  at  (y).  In  some  old  cases  arbiters  were 
examined  in  order  to  explain  their  ambiguous  awards  (2).  But  this 
has  been  properly  refused  in  later  decisions  (a).     And,  although  in 


(n)  Anoandale  peerage  case,  noticed  by  Lord  MoncriefT  in  31air  v.  Blair,  1849,  12 
D.,  109,  and  in  Lockhart  v.  McDonald,  1840,  2  D.,  424— See  also  Innes  v.  Kerr,  18th 
Nov.  1810,  F.G.,  as  noticed  by  Lord  Moncrieff  in  these  cases.  (0)  Stirling  and 

l)nnfennlin&  Bail.  Go.  v.  Edinburgh  and  Glasgow  Rail.  Co.,  1862, 14  D.,  747. 

(p)  North  British  Rail.  Co.  v.  Tod,  1845,  6  Bell*s  Ap.  Ca.,  184,  reversing  8  D.,  726. 

(r)  Allan  v.  Edinburgh  Parochial  Board,  1849,  11  D.,  1891— Bridges  v.  Fordyce, 
1844,  6  D.,  968 ;  affirmed,  6  Bell's  Ap.,  1.  («)  Alexander  v.  Gillon,  1847,  9  D., 

524— Hughes  v.  Gordon,  1819, 1  Bligh,  287.  {t)  Ferguson  v.  King,  1828,  6  S., 

1006— Mackenzie  v,  Girvan,  1840,  8  D.,  818— Brackenrig  v.  Menzies,  1841,  4  D.,  274, 
and  14  Scot.  Jur.,  109 — Laing  t;.  Brown,  1852,  15  D.,  88 — ^Runciman  v.  Craigie,  1881, 
9  S.,  629 — Bankt.,  1,  28,  }  22.  (z)  Cases  in  preceding  note  compared  with 

Steele  v.  Steele,  22d  June  1809,  F.  C,  and  Bell  v.  Halliday,  1826,  4  S^  286,  see  trf/ra, 
}  184.  (y)  Morrison  v.  Robertson,  1826, 1  W.  S.,  148.  (z)  Fleming  r. 

Fleming,  1555,  M.,  624— Phamehest  v.  Moscropt,  1611,  M^  ib.— Hays  v.  Hay,  1671, 
M.,  12,819— Grant  v.  Grant,  1679,  M.,  10,489,  40— Davidson  v.  T.  of  Edinburgh,  1684, 
^f.,  12,827.  All  these  cases  occurred  before  the  Act  of  Sederunt,  29th  April  1696,  {  25, 
declaring  decrees-arbitral  reducible  only  on  the  grounds  of  corruption,  bribery,  and 
falsehood.  (a)  Williamson  v  Dinwiddic,  1777,  5  Sup.,  428— Woddrop  v.  Finlay, 

1794,  M.,  628— Bankt.,  1,  28,  2  22. 
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the  special  case  of  a  judicial  reference  to  the  arbiters  named  in  a 
contract  which  takes  the  parties  bound  to  refer  their  disputes,  the 
Court  may  remit  to  the  arbiters  to  explain  their  award,  or  even  to 
reconsider  it  with  a  view  to  certain  objections  (6), — ^the  general 
rule  is,  that  a  decree-arbitral,  like  any  other  finished  writ,  must 
stand  or  fall  on  its  own  merits,  and  must  be  construed  by  itself  (c). 
This,  however,  does  not  exclude  the  examination  of  the  arbiters  on 
questions  of  fact  regarding  the  regularity  of  the  proceedings,  as 
whether  they  decided  without  hearing  parties  or  allowing  a  proof, 
or  whether  they  differed  before  devolving  on  the  oversman  (d).« 

§  160.  Where  parties  have  by  missives  or  correspondence 
bound  themselves  to  enter  into  certain  obligations  by  a  formal  deed, 
these  documents  are  admissible  on  the  question,  whether  the  deed 
as  extended  but  not  yet  executed  embodies  the  agreement.  But  in 
order  to  be  binding,  the  antecedent  documents  must  prove  a  con- 
cluded intention  to  contract,  the  deed  being  only  required  for  giving 
technical  effect  to  it  (e).  A  draft  adjusted  by  the  parties  may  also 
be  used  in  such  questions,  although  the  consequence  may  be  to 
break  off  the  agreement  (/). 

Except  in  such  special  cases,  however,  an  extended  deed  may 
not  be  contradicted  by  reference  to  the  draft;  because,  if  they  differ, 
there  is  a  presumption  ^wm  et  dejure  that  the  draft  was  departed 
from,  and  the  deed  agreed  to  as  extended  (g)}^  So  the  testator's 
instructions  to  his  agent  cannot  be  used  in  order  to  modify  the  con- 
struction of  a  regular  will  (A),  or  to  alter  the  proper  meaning  of  the 


(b)  Beid  V,  Walker,  1828,  7  S.,  82.  In  a  regular  judicial  reference,  a  remit  to  the 
arbiter  to  explain  his  award  was  made,  but  only  of  consent  of  parties ;  Anderson  v.  Pott, 
1883, 11  S.,  778.  (0  Gases  in  tbe  preceding  notes  (t),  (a),  and  (b).    See  also 

M*Nair  v.  Gray,  1881,  6  S.,  736 ;  affid.,  6  W.  S.,  805.  {d)  See  Carse,  Acts  of 

Sederunt,  17th  Dec.  1783  and  10th  Aug.  1784-^Ajthur  v.  GaUin,  1778,  M.,  667  ;  HaUes, 
534,  S.  G.— See  Golquhoun  v.  Corbet,  1784,  (H.  of  Lords)  2  Pat.,  626. 

(«)  Gampbell  v.  Ralston,  1842,  4  D.,  1810— Mills  v,  Albion  Ins.  Go.,  1827,  5  S.,  930; 
«ffid.,  3  W.  S.,  218— See  also  Hamilton  v.  D.  of  Queensberry's  Exrs.,  1888,  12  S.,  206. 

(/)  Dallas  V.  Fraser,  1838, 11  D.,  1058.  <^)  Drysdale  v.  Johnstone,  1839, 

1  D.,  413,  per  L.  GiUies.  (A)  M*Leod  v,  Cunningham,  1841,  3  D.,  1288. 


'  It  is  competent,  in  order  to  determine  whether  a  decree  of  absolvitor  from  the 
conclusions  of  an  action  as  laid,  supported  the  defence  of  rea  Judieaia  in  a  second  action, 
to  read  the  opinions  of  the  Judges  at  advising  to  ascertain  the  meaning  and  scope  of 
the  decree  founded  on;  Glasgow,  Airdrie,  and  Monkland  Junction  Railway  Co.  r. 
Drew,  1861,  23  D.,  836. 

^^  The  deed  in  the  case  quoted  was  not  only  extended  but  executed. 
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tenn  "heirs"  under  it  (t).  In  one  case  the  instructions  to  the 
agent  (admitted  to  have  been  his  only  guide  in  preparing  the  deed) 
were  used  in  order  to  fill  in  the  name  of  a  legatee  which  had  been 
omitted  (k).  But  this  case  (as  it  has  been  reported)  is  more  than 
questionable  (I). 

§  161.  In  the  cases  hitherto  noticed,  the  party's  object  in  ten- 
dering the  proof  was  to  shew  that  the  writing  did  not  correctly  or 
fully  set  forth  the  stipulations  originally  agreed  to.  It  is  a  differ- 
ent, and  often  a  difiicult,  question,  whether  the  averment  that 
obligations  constituted  by  writing  were  modified  by  a  subsequent 
verbal  agreement,  may  be  proved  by  witnesses.  The  principles 
which  exclude  parole  to  afifect  a  written  contract  as  ab  initio  do  not 
apply  to  such  a  case.  And  the  only  ground  on  which  the  evidence 
could  be  rejected  is,  that  an  obligation  which  has  been  constituted 
by  writing  cannot  be  extinguished  by  parole.  But  the  latter  prin- 
ciple is  of  a  much  more  limited  character  than  the  former ;  and  for 
the  obvious  reason,  that  although  it  must  be  presxmied  that  par- 
ties make  their  written  contract  the  only  measure  of  their  obliga- 
tions, they  not  unfrequently  agree  to  alter  and  modify  these  after- 
wards without  executing  a  new  deed  The  Court  have  had  consi- 
derable difiiculty  in  dealing  with  this  class  of  cases,  which  have 
not  yet  been  cleared  up  by  decisions. 

§  162.  On  the  one  hand,  it  has  been  held  incompetent  to  lead 
parole  proof  of  an  agreement  altering  a  deed,  where  the  adducer 
does  not  ofier  to  prove  acts  of  possession,  by  the  other  party  under 
the  new  agreement,  or  mutual  actings  upon  it,  or  circumstances 
which  shew  that  it  was  adopted  and  proceeded  upon  by  the  other 
party;  whereas  a  proof  of  facts  and  circumstances  of  these  descrip- 
tions has  repeatedly  been  admitted.  Thus  a  vassal  who  was  pro- 
hibited by  his  feu-charter  from  building  ale-houses,  was  not  allowed 
to  prove  by  witnesses  that  his  superior  consented  to  his  using  one 
of  the  buildings  as  an  hotel  (m).  And  parole  was  held  not  admis- 
sible to  prove  that  written  instructions  to  a  stock-broker  to  purchase 
shares  had  been  altered  verbally  (n).  And  in  a  summary  petition 
by  a  master  against  a  servant  for  having  deserted  his  employment, 


(t)  Blair  v.  Blair,  1849,  12  D.,  97.    As  to  parole  for  explainiDg  the  term  "heirs," 
see  next  Title.  (A;)  Pollock  v.  Oilmour,  1777,  M.,  8098,  and  M.,  Legacy  Appz., 

No.  1.  (0  Per  L.  Cockbum  in  Blair  r.  Blair,  «ipra— Hunt  r.  Hort,  1791,  8  Br. 

C.  C,  811.  (m)  Scott  V.  Cairns,  1880,  9  S.,  246.  (n)  Stevenson  v. 

Manson,  1840,  2  D.,  1204. 
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where  the  master  alleged  that  a  written  contract  of  service  for  seven 
years  at  thirty  shillings  per  week  of  wages  had  been  renounced, 
and  a  new  one  at  twenty-five  shillings  had  been  substituted  for  it, 
the  Court  held  that  the  allegation  could  not  be  proved  by  parole  (o). 
They  have  also  rejected  parole  of  the  averment  that  a  legacy  which 
had  been  left  by  writing  had  been  revoked  verbally  {p) ;  and  in 
several  cases  it  has  been  held  that  renunciation  of  rights  and  obli- 
gations constituted  by  writ  could  not  be  proved  by  parole  evi- 
dence (r).  A  similar  view  is  also  seen  in  a  case  where  the  land- 
lord in  a  written  lease,  which  stipulated  that  the  rent  should  be 
paid  fore-hand,  alleged  that  the  lease  had  fallen  in  consequence  of 
the  tenant  having  intimated  his  inability  to  comply  with  that  con- 
dition. The  Court  held  that  the  intimation  could  only  be  proved 
by  the  tenant's  writ  or  oath  («).* 

§  163.  The  strict  rule  which  these  decisions  indicate  was  re- 
laxed in  the  following  cases.  Where  one  alleged  that  a  written 
contract  to  fish  and  cure  herrings  at  a  certain  specified  rate  had 
been  abandoned  by  mutual  consent,  and  that  a  new  contract  with 
a  different  stipulation  as  to  the  price  had  been  agreed  to,  the  case 
was  sent  to  a  jury,  and  on  the  trial  the  Lord  Chief  Commissioner 
admitted  parole  of  facts  and  circumstances  to  prove  the  new  agree- 
ment, of  which  no  direct  evidence  was  tendered.  His  Lordship, 
however,  observed,  "To  do  away  with  a  written  agreement  the 
proof  must  be  solemn  and  clear,  and  I  shall  watch  it"  (t).  Again, 
where  a  contract  for  raising  a  certain  quantity  of  ironstone  at  a 
specified  rate  per  ton  payable  fortnightly  had  been  entered  into  by 
written  missives,  and  the  work  had  been  performed,  and«payment 
had  been  made  for  the  first  half  at  a  specified  rate  and  for  the  se- 
cond half  at  a  lower  rate,  the  Court,  in  an  action  for  payment  of 
the  difference  of  the  second  half,  held  that  it  was  competent  to 
prove  by  parole  that  it  had  been  raised  at  the  lower  rate  under  a 

(o)  Dumbarton  Glass  Co.  v.  Coatswortb,  1847,  9  D.,  732.    See  infra,  i  166. 

(p)  Houston  V.  Houston,  1681,  M.,  12,807— WLitefoord  v.  Alton,  1742,  M.,  8072. 

(r)  Ker  v.  Sheddan,  1787,  Elch.  "Locus  PenitentiaB,"  No.  8— Countess  of  Argylo  v. 
Sheriff  of  Moray,  1588,  M.,  12,800— L.  Craigmillar  v.  Chalmers,  1689,  M.,  12,808— 
Hunter. 9.  Dunn,  1809,  Hume  D.,  584— Brody  v.  Cromarty's  Crs.,  1688,  M.,  12,828— 
Ersk.,  8,  8,  8— Tait,.825.  (»)  Smith  v.  Robertson,  1881,  9  S.,  761.« 

(t)  Craig  V.  Budge,  1828,  8  Mur.,  820.  The  jury  found  for  the  defender,  who  main- 
tained the  original  contract.    See  also  M'Intosh  v.  M'Tavish,  1828,  6  S.,  992. 


^  The  Court  refused  to  allow  a  proof  at  large  of  the  intimation,  but  they  held  that 
the  tenant  had  offered  the  rent  MUo  tempore. 
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verbal  contract,  which  in  that  respect  altered  the  original  written 
agreement  (u).  Their  Lordships  were  a  good  deal  influenced  by 
the  fact  that  the  action  had  not  been  brought  till  the  working  under 
the  contract  had  come  to  an  end.  A  similar  decision  W3J3  pro- 
nounced in  a  recent  case  {w),  where  a  tenant  founded  on  a  written 
lease  for  fifteen  years,  which  stipulated  for  a  grain  rent  convertible 
into  money  at  the  fiar's  prices,  but  the  landlord  contended  that  after 
four  years'  possession  the  parties  had  agreed  verbally  that  the  rent 
should  be  fixed  in  money  at  a  sum,  which  until  the  year  before  the 
case  arose  had  been  considerably  less  than  the  converted  value  of 
the  original  grain  rent.  In  support  of  his  allegation,  the  landlord, 
founded  on  certain  letters  written  by  the  tenant  craving  a  reduction 
of  rent,  and  on  the  receipts  for  rent  during  nine  years,  none  of 
which  made  reference  to  a  grain  rent ;  but  he  did  not  produce  any 
proper  writs  of  the  tenant  proving  the  alleged  alteration  on  the 
contract.  The  evidence,  however,  was  held  to  prove  that  there  had 
been  an  alteration  by  agreement,  and  not  merely  by  favour  of  the 
landlord.  The  Court  treated  the  case  (which  came  up  by  advoca- 
tion from  a  Sherifi*  Court)  as  a  jury  question,  and  while  considering 
that  "  it  is  always  a  hazardous  proceeding  to  allow  a  deviation  from 
the  terms  of  a  written  agreement,  and  one  which  requires  strong 
proof,"  they  held  that  the  proof  was  suflScient  for  the  purpose. 

§  164.  This  is  an  important  case,  especially  as  it  occurred  with, 
a  purchaser  from  the  party  who  had  granted  the  lease,  and  with 
whom  the  alteration  had  been  arranged.  It  is  thought  not  to  con- 
flict with  a  previous  decision  (oj),  where  a  tenant  maintaining  that 
his  rent  under  a  written  lease  had  been  abated  by  verbal  agree- 
ment, failed  to  satisfy  the  Court  that  the  abatement  was  more  than 
voluntary  on  the  part  of  the  landlord.  In  another  case  (y),  how- 
ever, where  a  tenant  pursuing  his  landlord  for  wrongous  sequestra- 
tion, craved  an  issue  whether  the  rent  under  his  written  lease  had 
been  altered  by  a  verbal  agreement,  the  Court  before  sending  the 
case  to  trial  took  the  unusual  course  of  deciding  by  anticipation  on 
the  mode  of  proof ;  and,  flnding  that  the  tenant  did  not  aver  any 
written  agreement  modifying  the  lease,  held  that  it  was  incompe- 
tent to  prove  that  fact  by  parole.  This  decision  was  pronounced 
with  special  reference  to  the  terms  of  the  condescendence,  which 


(u)  Thomson  v,  Monkland  Steel  Co.,  1886, 14  S.,  898.  (w)  Baillie  v.  Fraser, 

1853, 16  D.,  747.  (x)  Qibb  v.  Winning,  28th  May  1829,  F.  C,  and  7  S.,  677, 

S.  C,  noticed  in  Baillie  v.  Fraser,  wpra,  per  Lord  Ivory.  (y)  Law  v.  Gibsone. 

1886,  18  8.,  896. 
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showed  that  the  tenant  meditated  a  general  proof  by  witnesses,  and 
had  no  specific  case  of  acting  upon  and  taking  payment  under  the 
new  lease,  as  in  one  of  the  decisions  mentioned  above.  The  Court 
seem  to  have  considered  that  the  agreement  to  abate  might  have 
been  proved  by  "  facts  and  circumstances." 

Again,  where  a  contract  of  copartnery  provided  that  a  certain 
partner  was  to  bear  his  proportion  of  the  loss,  the  House  of  Lords 
held  that  the  circumstances,  including  the  conduct  of  the  partners, 
omission  to  claim,  and  inconsistent  representations  throughout  a 
long  litigation,  proved  either  that  the  real  intention  of  parties  had 
been  different,  or  that  a  new  agreement  had  been  entered  into  (y). 

§  165.  The  result  of  these  cases  seems  to  be,  that  although 
parole  is  in  general  inadmissible  to  prove  that  a  written  contract 
has  been  abandoned  or  altered  by  a  subsequent  verbal  arrangement, 
yet  if  the  actings  of  the  parties  clearly  show  that  this  is  the  case, 
the  Court  will  not  maintain  the  writing  against  the  real  facts.  In 
such  cases,  also,  direct  testimony  will  be  admitted  to  expiscate  the 
terms  of  the  new  agreement,  care  being  taken  not  to  place  much 
reliance  on  the  recollection  of  the  witnesses  as  to  its  precise  terms. 

§  166.  But  where  a  contract,  which  in  its  own  nature  requires 
writing,  has  not  merely  been  modified  or  limited  without  its  iden- 
tity being  impaired,  but  has  been  altered  in  an  essential  part,  so  as 
to  have  become  substantially  a  new  contract,  it  is  manifest  that  no 
evidence  except  writing  will  be  received  to  prove  the  second  agree- 
ment ;  for  the  rule  which  would  have  excluded  parole  of  the  obli- 
gation originally,  is  not  obviated  by  the  fact  of  there  having  been 
a  previous  contract  between  the  parties  relating  to  the  same  mat- 
ter (z)»  Thus  it  is  fixed  in  England  that  in  contracts  for  which  the 
Statute  of  Frauds  prescribes  writing,  alterations  of  this  nature  re- 
quire  the  same  kind  of  proof;  e.^.,  where  it  was  alleged  that  an 
alteration  had  been  made  on  the  time  of  delivery  under  a  contract 
of  sale  (a)  ;  and  where  one  port  was  said  to  have  been  substituted 
for  another  in  a  contract  of  ship  insurance  (h).    The  same  principle 

Of)  Geddes  v.  Wallace,  1820,  2  Bligh,  270— See  alflo  Manle  v.  Bobb,  1807,  Hume 
D.,  886— Hay  v.  M'Teir,  noted  ib.,  886— Aglionbj  v,  Watson,  1809,  ib.,  845,  as  to  prov- 
ing by  facte  and  drcnmstances  that  the  landlord  waived  his  right  under  a  clause  in  the 
lease  excluding  assignees  and  subtenants.  (i)  This  principle  is  brought  out « 

eofwerio  in,  the  case  of  Pollock  v.  M'Andrevr,  1828,  7  S.,  189,  tupra,  i  166;  where  it 
was  observed  by  Lord  Glenlee  that  if  the  party  had  alleged  that  the  number  of  pipes 
had  been  fixed  by  a  subsequent  verbal  agreement,  that  might  have  been  proved  by  pa- 
role, (a)  Marshall  v.  Lynn,  1840,  6  Mee.  and  Wei.,  109.  (b)  Leslie  v. 
De  la  Torre,  cited  12  East.,  688— White  v.  Parken,  12  East.,  ib.— 2  Phil.,  866— Taylor, 
768. 

VOL.  L  I 
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is  seen  in  a  case  of  alleged  alteration  on  a  written  contract  of  ser- 
vice, of  which  more  than  a  year  had  still  to  run  (c).  So  the  prin- 
ciple that  until  a  lease  for  a  longer  period  than  one  year  has  been 
reduced  into  writing  or  followed  by  ret  interventus,  either  party  is 
entitled  to  resile,  may  render  parole  proof  of  an  alteration  on  the 
terms  of  a  written  lease  unavailing,  unless  it  embrace  actings  or 
possession  under  the  new  contract.  And  upon  this  view  the  cases 
above  noticed  of  alteration  as  to  the  rent  stipulated  under  a  written 
lease  may  be  reconciled,  although  the  reports  do  not  so  distinguish 
between  them. 

§  167.  In  cases  which  in  their  own  nature  require  written  evi- 
dence, a  distinction  must  also  be  taken  between  proving  the  alter- 
ation in  order  to  show  that  the  original  contract  has  been  aban- 
doned, and  proving  it  to  constitute  a  new  contract ;  oath  of  party 
being  always  competent  for  the  former  purpose,  but  incompetent 
for  the  latter,  unless  ret  interventua  has  ensued  on  the  contract  as 
so  altered  (d)}^ 

(c)  Dumbarton  Glass  Co.  r.  Coatsworth,  1847,  9  D.,  732,  tupra,  I  162. 

(d)  See  infra,  i  242. 


11  On  this  subject,  viz.,  the  effect  of  a  verbal  agreement  to  waive  or  modify  a  written 
agreement,  it  is  thought  that  the  law  deducible  from  the  opinions  delivered  in  the  House 
of  Lords  in  the  recent  and  important  case  of  Wark  v.  The  Bargaddie  Coal  Co.,  may  be 
stated  to  be  in  substance  sjb  follows :— An  agreement  to  waive  or  modify  a  written  sti- 
pulation may  be  competently  and  completely  proved  by  parole  evidence  alone,  parole 
evidence  being,  for  this  purpose,  as  competent  as  oath  of  party,  and  differing  from  it 
only  in  probative  force,  and  not  in  competency.  But  a  verbal  agreement  to  waive 
or  abandon  a  written  stipulation,  whether  proved  by  parole  or  by  oath  of  party, 
is  not  binding  although  it  be  proved.  Either  party  may  resile  from  the  verbal  agree- 
ment and  insist  on  standing  by  the  written  agreement ;  and,  therefore,  an  averment 
that  there  has  been  a  verbal  agreement  to  waive  or  modify  a  written  stipulation,  is,  if 
unsupported  by  any  further  averment,  irrelevant,  and  will  not  entitle  the  party  making 
it  either  to  an  issue  or  to  a  reference  to  the  oath  of  his  opponent ;  since,  although  the 
verdict  or  oath  were  in  his  favour,  he  nevertheless  could  not  succeed,  because  there 
would  still  remain  to  his  opponent  a  locus  penitentiae.  But  if  to  the  averment  of  verbal 
agreement  to  waive  or  abandon  a  written  stipulation,  there  be  added  averments  that  acts 
amounting  in  law  to  rei  interventus  have  followed  on  the  verbal  agreement,  then  such 
averments  will  warrant  an  issue  whether  the  things  complained  of,  as  in  violation  of  the 
written  agreement,  were  done  with  the  consent  of  the  person  who  complains  of  them, 
and  the  pursuer  of  that  issue  will  not  be  restricted  in  that  proof  to  the  writ  or  oath  of 
his  opponent,  but  may  use  all  the  ordinary  methods  of  proof ;  and  if  he  give  suflScient 
evidence  of  the  rei  interventiu,  and  of  the  verbal  agreement,  then  the  verbal  ^agreement 
will  be  as  obligatory  and  effectual  as  if  it  had  been  embodied  in  writing.  But  although 
these  propositions  setm  warranted  by  the  judgments  delivered  in  the  House  of  Lords, 
it  may  perhaps  be  doubted  whether  that  case  can  be  regarded  as  establishing  them  to 
their  full  extent  as  principles  of  Scotch  law ;  as  views  of  the  exact  import  and  effect  of 
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§  168.     It  will  also  be  kept  in  view  that  while  verbal  modifica- 
tions (in  whatever  way  they  are  proved)  may  be  maintained  against 


the  judgment,  not  apparently  entirely  uniform  and  consiatent,  have  been  expressed  on 
the  bench. 

The  action  was  founded  on  an  alleged  violation  of  a  lease  of  minerals.  All  the 
minerals  in  the  lands  of  Bargaddie  were  let  by  a  written  lease,  but  the  tenants  engaged 
to  leave  a  barrier  between  the  Bargaddie  and  the  adjoining  mineral  fields.  The  tenant 
worked  out,  at  certain  places,  the  barrier  between  Bargaddie  and  the  adjoining  mineral 
field  of  Bredisholme ;  and  the  action  raised  by  the  proprietor  of  Bargaddie  was  founded  on 
this  violation  of  the  lease.  The  tenant  stated  in  defence  that  the  landlord  had  verbally 
agreed  to  waive  the  stipulation  about  the  barrier,  and  that  he,  the  tenant,  had  removed  it 
accordingly  in  the  knowledge  and  with  the  acquiescence  of  the  landlord.  The  Court  of 
Session  thought  that  this  statement  involved  two  separate  defences,  the  one  founded  on  the 
verbal  agreement,  supported  by  ret  interverUiu  ;  the  other  on  the  landlord's  acquiescence, 
apart  from,  and  falling  to  be  dealt  with,  as  unconnected  with  the  verbal  agreement ; 
and  they  held  that  there  were  no  sufficient  averments  to  support  this  latter  defence. 
With  regard  to  the  former  defence,  the  Court  held  parole  proof  of  the  alleged  agreement 
incompetent ;  and,  that  being  so,  they  held  it  illogical  and  incompetent  to  found  on  the 
rd  interventus  in  support  of  the  verbal  agreement.  To  do  so,  the  Lord  Justice-Clerk 
(Hope)  observed,  would  be  to  reason  in  a  circle ;  because,  before  the  actings  of  parties 
could  be  referred  to  the  verbal  agreement,  it  was  necessary  to  prove  that  agreement  inde- 
pendently of  these  actings,  which,  ex  hypotAeti^  was  incompetent,  there  being  admittedly 
no  written  proof.  But  in  the  House  of  Lords  this  mode  of  dealing  with  the  defender's 
case  was  disapproved  of,  and  it  was  held  that  the  defence  could  not  be  separated  as  was 
done  in  the  Court  of  Session,  but  that  all  the  grounds  of  it  ought  to  be  considered  to- 
gether. The  House  agreed  with  the  Court  in  holding  that  a  written  agreement  could 
not  be  varied  or  waived  by  words  only,  because,  so  long  as  matters  were  entire,  there 
remained  a  loeut  penitentiae  to  the  person  consenting  to  the  variation  or  waiver ;  but  their 
Lordships  held  that,  if  there  had  been  rei  interventus  following  on  such  a  parole  agree- 
ment, the  agreement  was  no  longer  revocable,  but  became  as  binding  as  if  it  had  been 
made  in  writing.  The  Lord  Chancellor  (Chelmsford)  observed  that  the  appellants 
might  very  well  say  that,  although  separately  these  two  things,  consent  and  acquies- 
cence, might  be  insufficient,  "  yet  Juneta  juvant ";  and  the  House  remitted  the  cause 
with  a  declaration  that  the  Court  ought  to  have  directed  an  issue  "  Whether  the  barrier 
coal  was  worked  and  removed  with  the  consent  of  the  pursuer?" 

This  case  has  been  more  than  once  explained  from  the  bench,  and  it  is  important 
to  keep  in  view  the  opinions  which  have  been  expressed  of  its  meaning  and  effect.  In 
the  recent  case  of  Sutherland  v.  Montrose  Shipbuilding  Co.,  Lord  Cowan  observed  that 
the  judgment  of  the  House  of  Lords  in  the  case  of  Wark  went  no  further  than  this,  that 
'*  acts  of  acquiescence  at  variance  with  the  terms  of  a  written  agreement  may  be  the 
subject  of  parole  proof";  and,  in  the  same  case,  the  Lord  Justice-Clerk  (Inglis)  stated 
his  understanding  of  the  law  applied  in  the  case  of  Wark  to  be  "  that,  where  there  are 
averments  of  acquiescence  in  operations  inconsistent  with  the  terms  of  the  written  con- 
tract, they  may  be  admitted  to  proof;  and,  if  it  appear  that  the  acquiescence  was  the 
consequence  of  a  previous  arrangement,  that  it  is  then  competent  to  prove  that  arrange- 
ment." Still  more  recently.  Lord  Deas  observed  that  what  was  decided  in  the  House 
of  Lords  was,  that  the  proof  of  the  alleged  consent  "  was  not  limited  to  the  landlord's 
writ.  The  alternative  of  the  landlord's  oatlf|  so  far  as  we  can  see  from  the  reports,  was 
not  suggested  by  the  parties."    On  the  other  hand,  the  view  taken  by  Lord  Curriehill 

i2 
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either  of  the  parties  to  the  original  contract,  they  will  be  unavailing 
as  against  a  purchaser  or  other  third  party  who  is  entitled  by  law 
to  rely  on  the  written  title  (e). 

§  169.  Of  course  the  rule  by  which  extrinsic  evidence  is  inad- 
missible to  add  to  the  stipulations  of  a  deed,  does  not  apply  to 
matters  collateral  to  the  document ;  because  on  these  there  is  no 
written  agreement  between  the  parties.  In  such  questions,  there- 
fore, the  nature  and  object  of  the  writing  must  be  considered,  so 
that  on  the  one  hand  obligations  or  conditions  may  not  be  added  to 
a  deed  designed  for  recording  all  the  agreement  which  the  parties 
made  on  a  particular  subject, — ^while  on  the  other  hand  a  writing 
intended  to  embrace  only  certain  branches  or  stipulations  of  an 
agreement  ought  not  to  be  stretched  to  matters  beyond  its  purvieu ; 

(«)  So  held  where  a  verbal  statement  of  rent  due  under  a  written  lease  was  pleaded 
against  a  purchaser  of  the  lessor ;  Riddick  v,  Wrightman,  1790,  Hume  D.,  776— Grant 
V.  Watt,  1802,  ib.,  777,  note. 


was,  that  the  ground  of  decision  was  in  effect  that  the  piece  of  ground  upon  which  the 
operations  complained  of  took  place  was  not  included  in  the  lease  at  all, — an  opinion 
founded,  probably,  on  the  consideration  that,  although  the  whole  of  the  minerals  in 
Bargaddie  were  exfigura  verborum  included  in  the  lease,  the  tenants  were  restricted  from 
working  that  part  of  them  to  which  the  action  referred.  Bearing  in  view  these  inter- 
pretations of  the  judgment  of  the  House  of  Lords,  it  seems  doubtful  how  far  it  can  be 
affirmed  that  parole  evidence  of^an  agreement  to  waive  or  modify  a  written  stipulation 
in  regard  to  land  is  competent  and  sufficient  to  establish  the  existence  of  the  agreement, 
and  that  the  agreement  so  established  is  irrevocable  and  effectual  if  rei  mterverUiu  have 
followed  on  it.  At  aU  events  the  principle  cannot  be  extended  to  the  constitution  of  a 
contract  relative  to  land.  A  verbal  contract  relative  to  land  cannot  be  proved  by  parole, 
but  by  oath  of  party  only ;  while,  if  so  proved,  it  will  be  obligatory  if  followed  by  rei  m- 
terventut.  Hence,  if  a  party  aver  a  verbal  contract,  and  acts  constituting  rei  interveniue 
following  on  it,  he  will,  at  least  if  he  prove  the  rei  interverUua,  be  entitled  to  refer  to  his 
opponent's  oath  whether  there  was  such  a  verbal  agreement ;  but  he  will  not  be  entitled 
to  a  proof  at  large  of  the  agreement  Nor,  probably,  could  the  principle  in  the  case  of 
Wark  be  applied  to  the  case  of  a  modification  of  a  written  contract  so  essential  as  truly 
to  create  a  new  contract.  In  such  a  case,  the  party  alleging  the  change  would  probably 
be  confined  to  his  adversary's  writ  or  oath.  Thus,  since  the  judgment  in  the  case  of 
Walk,  it  has  been  held  incompetent  to  establish  by  parole  evidence  a  verbal  lease  for 
999  years ;  and,  in  another  case,  it  was  held  incompetent  to  establish  by  parole  an  agree- 
ment to  allow  the  builder  of  a  ship  two  months  longer  than  the  time  stipulated  in  a 
written  contract,  but  in  this  latter  case  it  was  held  that  there  was  no  rei  interveniut ; 
Wark  V.  Bargaddie  Coal  Co.,  1856,  18  D.,  772;  reversed  1869,  8  Macqueen,  467,  and 
81  Jur.,  828  and  767— Sutherland  v.  Montrose  Shipbuilding  Co.,  1860,  22  D.,  665, 
671,  678-^Gowan's  Trs.  v,  Garstairs,  1862, 24  D.,  1882.  The  case  of  Oowan's  Trustees 
has  been  appealed.  See  also  Edmondston  v.  Bruce,  1861,  28  D.,  995 ;  and  Granger  v. 
Oeila,  1367, 19  D.,  1010,  opinion  of  Lord  Deas. 
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for,  if  it  were,  extrinsic  evidence  would  be  excluded  on  matters 
which  the  parties  purposely  left  to  be  expiscated  by  that  means. 

The  most  prominent  illustrations  of  this  principle  occur  where 
the  writing  is  a  short  memorandum,  in  which  only  certain  points 
of  the  contract  are  recorded.  Thus  in  an  English  case  where  soon 
after  the  sale  of  a  horse  the  seller  had  given  the  purchaser  a  paper 
in  these  words,  "  bought  of  G.  P.  a  horse  for  the  sum  of  £7, 2s.  6d., 
G.  P.,"  and  the  purchaser  averred  that  there  had  been  a  verbal  war- 
ranty, parole  of  the  warranty  was  admitted,  on  the  ground  that 
the  paper  had  been  intended  merely  as  a  memorandum  of  the  trans- 
action, or  a  receipt  for  the  price,  and  not  as  a  written  contract  of 
sale  (/).  So  in  an  action  for  not  taking  proper  care  of  a  horse, 
which  had  been  hired  upon  a  memorandum  in  pencil  on  a  card  in 
these  terms,  "  Six  weeks  at  two  guineas,  W.W.,"  Lord  Ellenborough 
admitted  parole  to  prove  that  at  the  time  of  the  contract  it  had 
been  stipulated  that,  as  the  horse  had  a  habit  of  shying,  the  person 
who  took  it  on  hire  was  to  be  liable  to  all  accidents  (y).  His  Lord- 
ship's opinion  well  illustrates  the  rule  applicable  to  these  cases : — 
"  The  written  agreement  merely  regulates  the  time  of  hiring  and 
the  rate  of  payment ;  and  I  shall  not  allow  any  evidence  to  be  given 
by  the  plaintiff  in  contradiction  of  these  terms ;  but  I  am  of  opinion 
that  it  is  competent  to  the  plaintiff  to  give  in  evidence  suppletory 
matter  as  part  of  the  agreement/' 

§  170.  The  application  of  the  same  principle  to  writings  of  a 
more  elaborate  nature  will  be  seen  from  the  following  illustrations. 
The  agent  for  a  landlord  having  written  to  a  proposing  tenant,  ac- 
cepting his  offer  for  a  farm  which  had  been  advertised,  and  the 
offerer  having  afterwards  signed  a  minute  or  memorandum  prepared 
at  a  meeting  with  the  agent,  and  containing  the  subordinate  stipu- 
lations of  the  intended  lease  (which  memorandum  he  alleged  had 
also  been  signed  by  the  agent),  the  landlord  refused  to  complete 
the  arrangement.  An  action  having  then  been  raised  at  the  in- 
stance of  the  proposing  tenant  against  the  landlord  and  agent,  the 
landlord  was  assoilzied  on  the  ground  that  he  had  not  authorised 
his  agent  to  conclude  a  lease,  and  the  agent  was  allowed  to  prove 
by  parole  the  offerer's  understanding  that  he  had  only  authority  to 
make  a  bargain  subject  to  the  landlord's  approval  (A).    So  in  an 

(/)  Allen  V.  Pink,  1888,  4  Me.  and  Wei.,  140-144';  6  Dowl.,  668,  8.  0. 

(y)  Je&ey  v.  Walton,  1816, 1  Starkie  B.,  267.  See  a  doubtful  case  on  thia  point ; 
Cheap  V.  Philip,  1666,  M.,  12,812,  questioned  by  Tait,  884.  (A)  Dodda  o. 

Walker,  1822,  2  S.,  81.  The  action  was  for  implement  ae  against  the  landlord,  and 
failing  that,  for  damages  as  against  the  agent. 
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English  case  where  the  assignment  of  an  indenture  bore,  as  the 
consideration,  that  £3,  lOs.  had  been  paid  by  the  old  master  to  the 
new,  it  was  held  competent  to  prove  that  the  old  master  had  re- 
ceived the  money  from  the  parish  funds  to  make  the  payment  (i). 
Again,  where  a  father  and  son  had  been  joint  tenants  under  a  writ- 
ten lease,  the  father's  executors  were  allowed  to  prove  jproi^^  dejure 
that  the  crop  and  stocking  had  belonged  to  him  exclusively,  al- 
though in  cases  of  joint  tenancy  there  is  a  presumption  that  the 
crop  and  stocking  are  joint  property  (4).  The  ground  of  this  de- 
cision evidently  was,  that  the  written  lease  was  intended  for  fixing 
the  obligations  of  the  tenants  as  regarded  the  landlord,  and  not  for 
embodying  a  contract  between  the  lessees  as  to  their  respective  in- 
terests. The  same  principle  is  strongly  manifested  in  two  older 
cases :  in  which  the  question  was  how  one  of  the  joint  obhgants  in 
a  bond  could  prove  that  he  was  only  bound  as  a  cautioner,  where 
the  question  occurred  with  those  in  right  of  the  other  obligant  (I). 
In  the  one  case  the  party  alleging  he  was  cautioner  was  allowed 
a  proof  before  answer,  in  which  he  showed  that  the  money  had 
been  paid  to,  and  applied  to  the  use  of,  the  other  party,  and  that 
several  communings  had  taken  place  between  them  with  a  view 
to  the  latter  granting  a  bond  of  relief  Upon  this  the  Court, 
by  a  narrow  majority,  found  that  the  allegation  was  proved  (m). 
In  the  other  case  referred  to,  the  Court  "  had  no  doubt  of  the  com- 
petency of  a  proof  by  facts  and  circumstances,"  in  order  to  show 
that  one  of  the  joint  obligants  (who  had  paid  the  debt  and  claimed 
to  rank  for  the  whole  sum  in  the  bankrupt  estate  of  the  other)  was 
truly  a  cautioner;  and  on  considering  the  proof  they  foimd  the 
averment  to  be  substantiated  (n),^ 

Some  further  illustrations  of  this  principle  will  be  found  in  a 
previous  section  on  the  necessity  for  producing  the  written  contract, 
when  the  matter  in  issue  is  collateral  to  it  (o).     The  cases  on  the 

(t)  R.  V.  Inhabitants  of  Llangunno,  1881,  2  B.  and  Ad.,  616.  (k)  Kilpatrick 

V.  Kilpatrick,  1841,  4  D.,  109.  (/)  Such  a  proof  is  incompetent  as  in  a  question 

with  the  creditor ;  tupra,  J  164.  (m)  Dmmroond  v.  Nicolson's  Crs.,  1697,  M., 

12,829.  (n)  SmoUet  v.  Bell  and  Rannie,  1798,  M.,  12,864.    See  also  per  Lord 

Cuninghame  in  Lindsay  v.  Barmootte,  1861,  18  D.,  726.  (o)  Supra,  §  121. 

In  Harrowar  v.  Wells,  1749,  £lch.  "  Prescription,"  No.  81,  a  verbal  bargain  setting  hay 
in  steelbow  for  nineteen  years  was  allowed  to  be  proved  at  the  end  of  that  period,  al- 
though there  was  a  written  leaae  of  the  same  duration  which  did  not  contain  any  clause 
to  that  effect. 


12  Proof  that  a  party  appearing  ex  facie  of  an  invoice  the  vendor,  was  not  so,  admitted, 
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converse  rule,  that  stipulations  cannot  be  added  by  parole  to  a  writ- 
ing which  embodies  the  whole  contract,  have  also  been  noticed  (p), 

§  171.  Where  the  party  founding  on  a  deed  admits  on  record, 
or  by  writ  or  oath,  that  it  does  not  contain  a  true  account  of  the 
transaction,  the  door  will  be  opened  to  extrinsic  proof  of  the  facts, 
and  to  parole,  if  their  nature  admits  of  that  mode  of  proof.  In 
such  a  case  the  deed  is  (to  the  extent  of  the  admission)  collateral 
to  the  real  contract,  and  inconsistent  with  it.^ 

On  this  ground  where  the  granter  of  an  absolute  disposition, 
which  narrated  payment  of  a  price,  sued  the  grantee  for  a  balance 
of  the  price  as  still  unpaid,  the  grantee  was  allowed  to  prove  prout 
dejure  his  defence  that  the  transaction  had  really  been  a  security 
for  advances  (r).  Thus  also  where  it  is  proved  by  writings  under 
the  hand  of  the  disponee  in  an  absolute  conveyance,  that  it  was  a 
trust  for  some  purpose,  the  terms  of  the  trust  may  be  expiscated 
by  the  trustees'  judicial  examination  («),  by  facts  and  circum- 
stances (0,  and  even  by  parole  proof  (u).  So  where  the  creditor 
in  a  bond  admitted  in  his  oath  on  reference  that  the  consideration 
was  the  price  of  a  mare,  it  was  held  that  a  latent  defect  in  the 
animal  might  be  proved  by  parole  (x).  And  in  an  action  on  abend 
in  which  the  consideration  set  forth  was  borrowed  money,  the  Court 
allowed  a  proof  by  oath  that  it  had  been  granted  for  the  price  of  a 
horse,  and  by  witnesses  that  the  creditor  had  agreed  to  uphold  the 
horse,  whereas  it  was  not  in  sound  health  (y). 

§  172.  On  the  same  principle  when  it  is  admitted  on  record  or 
by  writ  or  oath,  or  appears  from  the  deed  itself,  that  it  was  exe- 
cuted on  a  certain  condition,  parole  of  non-implement  of  the  condi- 
tion is  admissible."    For  example,  in  an  action  on  a  bond  for  the 


(/>)  Supra,  i  166.  (r)  MiUer  v.  Oliphant,  1848,  5  D.,  866. 

(O  Muir  o.  Qemmel,  1806,  Hume  D.,  842.  (f)  Davidson  v.  Aikman,  1806, 

M.,  14,684, 1  Dow,  1 ;  2  Bligb,  629,  S.  0.— SmaU  v,  Spence,  1888,  12  S.,  42. 

(fi)  Stewart  v.  Stewart,  1777,  6  Sup.,  631,  Hailea,  762,  S.  C.  (z)  Sim  v. 

IngliBh,  1674,  M.,  12,821.  (y)  Kinnaird  r.  M'Dougal,  1694,  4  Sup.,  184— See 

Brown  v.  Lawrie,  1676,  M.,  12,824,  which  iUnBtrates  the  same  principle. 


because  the  invoice  was  not  necessarily  the  contract  of  parties ;  Holding  v.  EUiott,  1860, 
6  H.  and  N.  Exch.,  117. 

»  Blackwood  v.  Hay,  1868,  20  D.,  681. 

>*  In  an  English  case  it  was  held  competent  to  prove  by  parole  that  parties  before 
they  signed  a  contract  had  agreed  that  it  was  not  to  operate  as  a  contract,  except  on 
fulfilment  of  a  condition,  because,  although  proof  to  contradict  or  vary  the  terms  of  an 
admitted  agreement  be  incompetent,  it  may  be  proved  that  a  document  was  never 
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price  of  certain  deals,  where  the  defence  was  that  the  creditor  had 
agreed  not  to  ask  payment  if  he  sold  more  at  the  same  place,  and 
that  he  had  sold  more  there,  the  condition  was  allowed  to  be  proved 
scripto,  and  the  selling  in  breach  of  it  prout  dejure  (z).  Thns,  also, 
in  a  suspension  of  a  charge  on  a  bond,  the  Court,  after  proof  by  the 
creditor's  oath  that  the  bond  had  been  granted  as  for  an  apprentice- 
fee,  admitted  parole  evidence  that  the  apprentice  had  been  mal- 
treated and  put  away  when  only  half  the  stipulated  time  had  ex- 
pired (a).  And  in  a  suspension  of  a  charge  on  a  bond  dated  the 
same  day  as  an  indenture  with  the  creditor  as  master,  the  Court, 
holding  that  the  deeds  were  parts  of  one  transaction,  and  that  the 
indenture  was  the  consideration  for  the  bond,  received  parole  evi- 
dence of  the  creditor's  bankruptcy  and  consequent  inability  to  im- 
plement the  indenture  (6).  Notwithstanding  the  ancient  dates  of 
these  decisions,  they  seem  to  be  consistent  with  modem  rules  of 
evidence. 

§  173.  It  has  been  already  observed  (c)  that  a  writing  not 
signed  by  the  parties  may  be  made  the  record  and  measure  of  their 
contract,  by  their  agreeing  verbally  to  be  bound  by  its  terms.  In 
such  cases  the  main  contract  is  verbal,  the  writing  being  only  im- 
ported into  it  by  a  reference ;  and  therefore  all  the  verbal  stipula- 
tions by  which  the  parties  modified  the  contract  contained  in  the 
document  may  be  proved  by  parole.  Thus  in  an  English  case, 
where  the  printed  catalogue  in  a  sale  by  auction  mentioned  a  dress- 
ing-case with  silver  fittings,  the  auctioneer  was  allowed  to  prove 
by  parole  that  before  the  bidding  for  it  began  he  stated  that  it  had 
only  plated  fittings,  and  that  as  such  the  article  was  offered  for 
sale ;  and  the  Court  held  that  it  lay  with  the  jury  to  determine  on 
what  footing  the  sale  had  proceeded  (d).  On  this  ground,  also,  it 
is  thought  that  when  a  tenant  has  continued  in  possession  after  the 
expiry  of  his  written  lease,  either  he  or  the  landlord  may  prove  by 
parole  any  deviation  from  the  written  contraxjt,  which  is  only  ^prma 


(f)  WiUdes  v.  Qordon,  1618,  M.,  12,407.  (a)  Aikman,  1666,  M.,  12,811. 

(6)  Gnnn  o.  Fraaer,  1714,  M.,  12,887.  (e)  i  118.  (<f )  Eden  v. 

Blake,  1848, 18  Me.  and  Wei.,  614. 


meant  to  be  an  agreement ;  Pym  v.  Campbell,  1866,  6  Ellis  and  Blackbom,  870^ 
Wallis  V.  Littell,  1861,  81  L.  J.  0.  P.,  100 ;  also,  that  an  undated  written  contract  was 
intended  to  operate  not  from  the  date  of  delivery  bnt  from  a  snbseqnent  period ;  Davis 
V.  JonoR,  1866,  17  Scott's  G.  B.,  626. 
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fade  evidence  of  the  terms  of  the  verbal  lease  which  has  been  en- 
grafted on  it  (e). 

§  174.  The  rule  which  excludes  extrinsic  evidence  in  contra- 
diction of  a  writing  suffers  an  exception,  where  it  is  averred  that 
the  writing  was  not  intended  to  be  the  record  of  a  contract,  but  the 
cover  of  an  ulterior  transaction  of  such  a  nature  that  the  parties 
would  not  have  committed  it  to  writing.  Were  extrinsic  evidence 
not  admissible  to  prove  allegations  of  this  kind,  it  would  be  impos- 
sible to  bring  such  latent  transactions  to  light ;  and  one  of  the 
parties  would  succeed  in  using  the  deed  as  proof  of  an  agreement 
essentially  different  from  the  true  one.  In  such  cases,  also,  evi- 
dence by  witnesses  must  be  received ;  because,  if  the  allegations 
are  true,  there  will  probably  not  be  written  proof  of  them.  Accord- 
ingly, parole  and  extrinsic  evidence  is  admitted  to  prove  that  the 
consideration  of  a  contract  was  illegal  (/),  or  a  twrpis  causa  (g). 
And  in  a  declarator  of  marriage  founded  on  written  acknowledg- 
ment, the  defender  may  prove  that  the  writing  was  not  executed 
for  the  purpose  of  constituting  marriage,  but  coUusively  in  order 
to  deceive  certain  persons  into  the  belief  that  the  parties  were 
married  (A)-^ 

§  175.  On  the  same  principle,  when  a  deed  is  challenged  as 
being  a  fraudulent  device  to  defeat  the  rights  of  the  grantor's  cre- 
ditors, parole  of  the  averment  is  admissible  (t)  ;  and  this  holds 
where  the  case  is  laid  on  the  statutes  1621,  c.  18,  or  1696,  c.  5,  for 
cutting  down  such  transactions  (k). 

(0)  See  Tait,  2S&—tupra,  i  118.  (/)  Pazton  v.  Popham,  1808,  9  East, 

407, 421-^Um8  v.  Blantem,  1767,  2  WiIb.,  841—1  Smith's  Lea.  Ga.,  158— Taylor, 
748—2  Phil.,  867.  (ff)  Lundle  v.  Douglas,  1681,  2  Snp.,  266. 

(h)  Stewart  v.  Menzies,  1841,  2  Rob.,  547— M'Innes  v.  Moore,  1781,  M.,  12,688— 
Taylor  v.  EeUo,  1786,  M.,  12,687— Maclanchlan  v.  Dobson,  1796,  M.,  12,698— Grant  v. 
Hennons,  1812,  Ferg.  Const.  Law  Appx.,  110 — JoUy  v.  Macgregor,  1828,  8  W.  and  S., 
85 ;  and  Campbell  o.  Kennedy,  1758,  note  to  ib.,  185— Campbell  v,  Sassen,  1826,  2  W. 
S.,  809— Lockyer  v,  Sinclair,  1846,  8  D.,  582—1  Fraser,  218,  4.  (i)  2  Bell's 

Com.,  244,  246— Cantach  v.  Rose,  1882,  10  S.,  477— Horn  v.  Hay,  1847,  9  D.,  651— 
Edmond  v.  Grant,  1858, 15  D.,  708— M'Cowan  v.  Wright,  1852, 14  D.,  968,  and  15  D., 
494.  (Jb)  2  Bell's  Com.,  189, 191, 192— Glen  v.  Binnie,  1626,  M.,  12,651— Anld 

V.  Smith,  1629,  M.,  12,552— Riddoch  o.  Yonnger,  1689,  M.,  12,544— Hamilton  v.  Boyd, 


1ft  "  The  contract  of  marriage  has  this  peculiarity,  in  which  it  differs  from  all  other 
contracts,  that,  let  the  document  containing  a  declaration  of  marriage  be  as  clear  as  it 
may,  the  effect  of  it  may  nevertheless  be  taken  off  by  proving  that  it  was  written  and 
delivered  with  other  intentions  than  of  constitating  marriage;"  i^er  Lord  Jnstice-Clerk 
(Inglis)  in  Fleming  v.  Corbet,  1859,  21  D.,  1084. 
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§  176.  The  same  principle  eulmits  parole  and  other  extrinsic 
evidence  to  prove  the  allegation  that  the  parties  subscribing  the 
deed  did  not  adhibit  a  valid  consent  to  it,  as  in  reductions  on  the 
ground  of  force  and  fraud  (Z),  or  minority  and  lesion  {m) ;  and 
where  it  is  alleged  that  the  subscription  was  obtained  on  false  pre- 
tences (n),  or  that  when  the  deed  was  lying  undelivered  and  blank 
in  the  date  and  disponee's  name,  a  certain  party  unwarrantably 
took  possession  of  it,  and  filled  in  his  own  name  (o).  So  parole  is 
admissible  to  shew  that  a  deed  bearing  a  regular  attestation  was 
not  signed  before  witnesses  (jp).  And  on  the  same  ground  parole 
was  received  to  prove  that  a  bill  had  been  granted  on  deathbed  as 
a  legacy,  had  not  been  delivered,  and  had  been  signed  by  the  drawer 
after  the  acceptor's  death  (r). 

On  this  principle  also  witnesses  were  admitted  to  prove  that 
the  grantee  of  a  deed  had  fraudulently  obtained  the  granter's  sub- 
scription to  it,  without  a  clause  which  had  been  previously  arranged 
between  them,  and  the  same  proof  was  received  to  supply  the  omis- 
sion («).  The  fraudulent  suppression  of  an  important  clause  is 
equivalent  to  impetration  of  a  deed  which  the  party  did  not  intend 
to  grant.  But  the  proof  of  fraud  in  such  a  case  would  require  to 
be  clear. 

§  177.  Courts  which  have  an  equitable  jurisdiction, — as  all  the 
Courts  of  law  in  this  country, — may  also  admit  parole  evidence  to 
control  writings,  where  the  challenger,  without  alleging  fraud, 
directly  impugns  the  deed  as  a  fair  record  of  the  transaction,  so 
that  if  his  averments  are  true,  the  deed  could  not  be  enforced  with- 
out violating  the  real  contract  between  tlie  parties.  Thus  where  an 
assignation  by  the  proprietor  of  an  entailed  estate  bore  to  be  ab- 
solute, both  the  Court  of  Session  and  House  of  Lords  held  that  it 
was  merely  a  right  in  security ;  the  ratio  decidendi  being  that  this 
clearly  appeared  to  be  the  real  nature  of  the  transaction  from  the 
circumstances,  one  of  which  was  that  the  negotiation  had  proceeded 

1670,  M.,  12,556— Gibb  i;.  Livingstone,  1786,  5  Sup,,  897— HaUes,  100,  M.,  909,  S.  C. 
— M'Cowan  v.  Wright,  mpra — Edmond  v.  Grant,  supra — flom  v.  Hay,  ntpra — Burton's 
Bank.  Law,  144.  (/)  Barclay  v.  Barclay,  1674,  M.,  16,488— Stewarts  t;.  White- 

foord,  1677,  M.,  16,489— Gray  v.  E.  Lauderdale,  1686,  M.,  16,497—8  Starkie,  765. 

(m)  Crawford  v.  Bennet,  1827,  2  W.S.,  608— L.  Ballegamo  v.  Hay,  1688.  M. 
12,827.  (n)  Moses  v,  Craig,  1778,  M.,  12,862.  (o)  Fordel  v.  Caribber,  1677, 

M.,  12,824— Menzies  v.  Hay,  1694,  4  Sup.,  147.  (p)  See  the  chapter  on  the  im- 

probation  of  deeds,  infra.  (r)  Farquhar  ».  Shaw,  1757,  M.,  12,841.    The  proof 

was  led  against  an  onerous  indorsee.  (»)  Wilson  v.  Purdie's  children,  1744,  M., 

12,889  -Jones  v.  Statham,  1741,  8  Atk..  888. 
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on  a  proposal  by  the  proprietor's  agent  for  a  loan  on  redeemable 
annuity  (t).     In  giving  judgment  in  this  case  Lord  Cottenham  ob- 
served, that  the  English  Courts  of  Equity  were  familiar  with  the 
principles  applicable  to  it.     "  If  it  were  not  competent  for  a  Court 
of  Equity  to  give  eflFect  to  a  transaction  diflFerent  from  what  the 
deeds  executed  represented  to  be  the  character  of  it,  one  of  the 
most  important  branches  of  its  jurisdiction  would  be  cut  off,  and  a 
security  would  be  afforded  to  frauds  which  are  now  easily  detected 
and  defeated."    "  The  only  question  is  the  intention  of  parties." 
"  In  ascertaining  such  intention  it  is  competent  for  the  Court  to 
form  its  judgment  upon  the  whole  of  the  transaction,  and  upon 
evidence  dehors  the  deed ;  such  evidence  being  used,  not  for  the 
purpose  of  putting  a  construction  upon  the  deed,  but  of  superadding 
an  equity,  controlling  the  estate  and  interest  given  by  the  deed." 
Again,  where  a  party  in  Dundee  wrote  to  a  stock-broker  in  Glasgow, 
desiring  him  to  purchase  certain  shares  at  £1,  3s.,  and  the  broker, 
finding  them  entered  at  that  price  in  the  Glasgow  share  list,  replied 
that  he  had  made  the  purchase, — ^in  an  action  by  the  broker  for 
£2,  3s.  per  share,  the  Court  held  that  he  was  entitled  to  prove  that 
the  Glasgow  lists  had  erroneously  omitted  to  notice  a  call  of  £1  per 
share,  that  the  purchaser  knew  that  fact,  and  that  the  contract  had 
really  been  made  at  3s.  per  share  of  premium  (x).    This  case  comes 
within  the  principle  well  stated  by  Mr  Greenleaf,  that  "  parole  is 
admitted  to  contradict  or  vary  a  writing  where  it  is  founded  on  a 
mistake  of  material  facts,  and  it  would  be  unconscientious  or  un- 
just to  enforce  it  against  either  party  according  to  its  expressed 
terms"  (y).     Several  cases  have  occurred  in  England  illustrating 
the  same  rule,  but  involved  in  specialties  as  to  forms  of  pleading. 
They  bring  out  this  principle,  however,  that  a  Court  of  Equity  will 
not  interfere,  unless  it  be  clearly  convinced  by  the  most  satisfactory 
evidence,  first  that  the  mistake  complained  of  really  exists,  and 
next  that  it  is  a  mistake  which  ought  to  be  corrected  (z). 

§  178.     The  rule  by  which  a  written  contract  is  conclusive, 
only  applies  in  questions  between  the  parties  and  those  deriving 


{t)  Scottish  Union  Insur.  Co.  v,  M.  Qneensberry,  1842,  1  D.,  1208 ;  affd.,  1  Bell  Ap., 
188.  (x)  Carricks  v.  Saunders,  1860,  12  D.,  812.    The  case  having  gone  to  a 

jury,  resulted  in  a  verdict  for  the  pursuer ;  ih.,  922.  (y)  1  Qreenl.,  887. 

(a)  Taylor,  760,  citing  M.  Townsend  v,  Stangroom,  1801,  6  Vesey,  829— Mortimer  v. 
ShortaU,  1842,  2  Drury  and  Warren,  871,  per  Lord  Chancellor  Sugden— Gillespie  v. 
Moon,  1817,  2  Jonson,  Ch.  Ca.  (American),  686,  per  Ch.  Kent.  On  this  subject,  see 
also  1  Story's  Eq.  Jur.,  §  161,  ei  *«j.— Sugden  on  Vendors  and  Purchasers  (1846),  288— 
Jones  V.  Statham,  nqarOj  §  176  (t). 
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right  from  them.  Strangers  may  adduce  all  evidence  which  the 
nature  of  the  facte  admit  of  to  modify,  control,  or  add  to  the  in- 
strument ;  for  they  cannot  be  held  bound  by  the  terms  of  a  deed, 
in  the  preparation  of  which  they  were  not  enabled  to  secure  their 
own  interests.  There  seem  to  be  no  Scotch  authorities  precisely 
fixing  this  rule.    But  it  is  firmly  established  in  England  (a).^^ 


CHAPTEB  II.— OF  THE  ADMISSIBILITY  OF  PAROLE  AND  OTHEB 
EXTRINSIC  EVIDENCE  TO  EXPLAIN  WRITINGS. 

§  179.  The  next  rule  as  to  the  conclusive  character  of  written 
evidence  is,  that  the  meaning  of  the  parties  to  a  deed  must  be 
gathered  from  the  words  of  the  deed  itself,  and  from  these  only,  to 
the  exclusion  of  parole  and  other  extrinsic  proof  of  the  intention  of 
the  parties.  The  duty  of  the  Court  in  dealing  with  the  document 
is  not  to  discover  the  abstract  or  secret  intention  of  the  parties  as 
contradistinguished  from  what  they  have  expressed,  but  to  construe 
and  give  eflfect  to  the  words  in  which  they  have  deliberately  set 
forth  their  final  intention.  This  rule  is  a  necessary  consequence  of 
that  illustrated  in  the  immediately  preceding  chapter ;  for,  unless 
the  extrinsic  evidence  would  support,  it  must  conflict  with  and 
control  the  legal  construction  of  the  deed.  In  the  one  case  it  would 
be  useless,  and  in  the  other  the  admission  of  it  would  be  a  violation 
of  the  rule  referred  to  (6). 

§  180.  Before  considering  this  subject  in  detail,  it  is  well  to 
notice  what  constitutes  the  deed  or  other  written  expression  of  in- 
tention, to  which  the  Court  must  give  effect. 

(a)  8  Starkie,  790—2  Phil.,  854— Taylor,  766—1  Qieenl.,  856. 

(5)  On  the  general  natnre  of  this  role,  see  BeU's  Pr.,  §  1694 ;  per  Lord  Monerieff 
in  Blair  v,  Blair,  1849, 12  D.,  109--2  Al.,  509.  The  rabject  is  copiously  treated  in  the 
foUowing  books ;  Wigram  on  Wills  (8d  edition),  17,  et  aeq, — 1  Jarman  on  Wills,  849,  et 
«0^.— 8  Starkie,  761—2  Phil.,  276—1  Greenl.,  854r-Best  on  £v.,  246. 


10  The  rule  that  it  cannot  be  proved,  except  by  the  writ  or  oath  of  the  grantee,  that 
a  deed  ex  facie  absolute  was  granted  in  trust,  applies  only  when  the  question  is  between 
a  truster,  or  one  in  his  right,  and  a  trustee,  or  one  in  his  right ;  and  was  held  not 
to  apply  in  a  case  where  a  party,  on  being  sued  for  a  debt,  averred  that  the  pursuer  was 
merely  the  trustee  of  another,  who  wsa  the  true  creditor,  and  who  had  discharged  the 
defender;  Middleton  v.  Rutherglen,  1861,  28  D.,  526. 
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The  rule,  then,  does  not  confine  the  Court  to  the  perusal  of  a 
single  writing ;  for  a  contract  often  extends  over  a  number  of  writ- 
ings executed  with  reference  to  each  other  ;  and  an  unattested 
document  is  sometimes  imported  into  a  signed  deed.  Accordingly, 
when  a  deed  refers  to  another  document  (e.^.,  a  list  of  debts,  a 
specification,  or  a  plan),  as  supplementing  or  illustrating  its  pro- 
visions, it  wiU  be  construed  in  connection  with  that  document ; 
which  by  the  reference  is  incorporated  into  and  made  part  of  it. 
This  is  the  constant  practice  in  regard  to  deeds  which  refer  to 
plans  (c)  ;  and  Acts  of  Parliament  containing  similar  references 
are  construed  in  the  same  way  (d).  So  when  a  contract  for  con- 
structing a  railway,  machinery,  or  the  Uke,  refers  to  a  specification 
of  the  work,  or  to  a  scale  of  prices,  it  is  read  as  if  the  document 
referred  to  had  been  embodied  in  it  (e).  And  written  leases  which 
bear  reference  to  rules  made  by  the  proprietor  for  his  whole  estates, 
are  treated  as  if  these  rules  had  been  engrossed  in  each  deed  (/). 
On  this  principle,  also,  in  a  question  whether  a  certain  forest,  which 
was  not  specified  in  an  old  decree  of  valuation  of  teinds,  was  really 
embraced  by.it,  where  the  decree  was  endorsed  upon  and  made 
special  reference  to  an  antecedent  scheme  of  valuation,  the  Court 
admitted  the  light  which  the  scheme  threw  upon  the  question ;  and 
finding  that  it  did  not  embrace  the  forest,  they  held  that  that  sub- 
ject had  not  been  valued  (g).  In  like  manner,  the  list  of  debts  re- 
ferred to  in  a  composition-contract  is  binding  on  the  bankrupt  and 
his  cautioner  (h)} 

§  181.  On  the  same  principle  where  a  personal  bond  by  a  vassal 
bore  that  it  was  in  implement  of  certain  articles  of  roup,  and  partly 
narrated  them,  the  Court  looked  at  the  articles  in  a  question 
whether  the  bond  was  to  be  regarded  as  a  perpetual  obligation  on 

(e)  See,  for  example,  Oswald  v,  Lawrie,  1828,  6  Mur.,  9— Fowler  v.  liacartney,  1881, 
9  S.,  705— WatBon  v.  Kidston,  1889,  Macf.  R.,  218.  (J)  Manle  v.  Moncrieff, 

1846,  6  BeU'a  Ap.  Ca.,  888— N.  British  Ry.  Co.  v.  Tod,  1846,  6  BeU's  Ap.  Ca.,  184,  re- 
▼ening  8  B.,  728.  («)  Aberdeen  Ry.  Go.  v.  Blaikie,  1861, 18  D.,  627— Wilson 

V.  Glasgow  and  S.  Western  Ry.,  1861, 14  D.,  1.  (/)  Gtordon  v.  Robertsons, 

1825,  8  S.,  666  (reversed  on  merits,  2  W.  S.,  116)— Gordon  v.  Andersons,  1828,  8  W. 
8.,  1.  (^)  Cameron  v.  M'Pherson,  1868, 16  D.,  667.  (A)  Atkinson  v, 

WaUs,  1888, 11  S.,  429— Dickson  v.  Barbonr,  1828,  6  S.,  866.    See  also  Gordon's  Tn. 
V.  Glen,  1828,  6  S.,  898— Smith  o.  Wilson,  1824,  8  S.,  898. 


I  As  to  the  effect  of  a  reference  in  a  settlement  to  a  list  of  legatees,  see  Sprot  v, 
Pennyonick,  1866, 17  D.,  840 ;  and  Cooper  v.  Mackenxie's  Tmstees,  1860,  22  D.,  880 ; 
the  questions  in  both  cases  arising  out  of  the  same  deeds. 
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the  vassal,  or  as  one  which  terminated  on  his  disponing  to  a  bona 
Jlde  purchaser  (i).  Again,  where  a  projected  railway  company  and 
a  proprietor,  through  whose  lands  their  line  ran,  entered  into  an 
agreement,  which  stipulated  that  the  company  should  be  allowed 
to  take  land  beyond  what  was  specified  in  their  statutory  notices, 
and  which  bound  the  parties  to  submit  all  questions  between  them 
to  a  certain  person  as  referee ;  and  where  the  parties  afterwards 
executed  a  deed  referring  to  that  person  all  demands,  claims  and 
questions  at  the  instance  of  the  proprietor  against  the  company, — 
it  was  held  that  the  deed  of  submission  must  be  read  with  and  con- 
strued by  the  previous  agreement,  and  consequently  that  the  arbiter 
had  power  to  authorise  the  company  to  take  land  not  included  in 
their  statutory  notices  (j).  And  where  a  proposed  sale  of  land  by 
a  town  council  had  been  advertised  in  terms  of  an  Act  of  Parlia^ 
ment,  and  had  been  carried  out  under  articles  of  public  roup  and  a 
subsequent  disposition  in  favour  of  the  purchaser,  both  of  which 
documents  mentioned  the  subjects  as  having  been  thus  advertised, 
it  was  held  competent  in  a  question  as  to  their  boundaries  to  look  at 
the  advertisement,  which  was  regarded  as  an  integral  part  of  the 
contract,  and  necessary  to  its  validity  (i).  The  three  last  cases 
shew  that  the  competency  of  construing  one  deed  with  reference 
to  another  is  not  limited  to  cases  where  the  documents  are  contem- 
poraneous, but  applies  wherever  there  is  sufficient  ground  for  hold- 
ing that  they  are  mutually  dependent  as  parts  of  one  transaction. 

§  182.  So  strong  is  the  principle  of  construction  thus  noticed, 
that  the  Court  will  not  receive  the  main  contract  without  the 
document  to  which  it  refers,  where  that  is  "  of  such  a  nature  as  to 
affect  the  meaning  of  the  part  produced  in  relation  to  the  matter 
which  it  is  the  object  of  the  writings  to  prove"  (l).  And  an  inter- 
locutor in  a  process  cannot  be  put  in,  unless  it  is  accompanied  by 
such  other  proceedings  in  the  case  as  are  necessary  for  making  that 
which  is  tendered  intelligible  (m).  But,  on  the  other  hand,  the 
Court  will  not  look  at  the  subsidiary  document  except  in  so  far  as 
it  is  incorporated  into  the  main  deed  by  the  reference  (n) ;  the  na- 
ture and  object  of  which  must  therefore  be  kept  in  view  in  consi- 
dering its  effect.     For  example,  where  a  will  merely  mentioned  by 

(0  Aberdeen  CoUege  v.  Lady  Hay,  1852, 14  D.,  675 — Brown  v.  Webster,  ibid. 

(/)  Renton  v.  N.  British  By.  Co.,  1847,  9  D.,  1209.  (*)  Davidson  v.  Mag. 

of  Anstrnther,  1846,  7  D.,  842.  (I)  Per  Lord  Fnllerton  in  Thorn  v.  N.  British 

Bank,  1850, 18  D.,  184— Watson  «.  Kidston,  1889,  Macf.  R.,  218.  (m)  Beve- 

ridge  t;.  Scott,  1822,  8  Mur.,  105,  6.  (n)  N.  British  Ry.  Go.  v.  Tod,  1846,  6 

Bell's  Ap.  Ca.,  201,  per  Lord  CoUenham,  Gh. 
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way  of  narrative  that  the  testator  had  executed  a  deed  of  entail,  ' 

the  heir  under  the  latter  deed  was  held  not  to  be  excluded  from  I 

challenging  it,  in  consequence  of  his  having  taken  a  bequest  under 
the  will ;  whereas,  if  the  two  deeds  had  been  read  together  as  one 
settlement,  he  would  not  have  been  allowed  to  approbate  the  one 
and  reprobate  the  other  (o). 

§  183.  It  follows  from  these  principles,  that  when  parties  in- 
tend their  written  contract  to  be  construed  in  connection  with  any 
document  beyond  or  "dehors"  it,  that  intention  must  be  either 
expressed  or  clearly  implied  in  the  main  deed.  Accordingly  where 
a  plan  was  merely  exhibited  at  entering  into  the  contract,  without 
being  executed  along  with  the  deed,  or  imported  into  it  by  a  refer- 
ence, the  deed  must  be  construed  independently  of  it  (p).  This 
rule  holds  a  fortiori,  where  a  reference  to  a  plan  or  other  document 
was  deleted  in  adjusting  the  draft  of  the  deed  (r).  So  where  A  and 
B  jointly  signed  a  promissory  note  to  a  certain  society  for  money 
which  A  had  borrowed,  and  at  the  time  of  the  loan  a  printed 
but  unsubscribed  book  containing  the  societ/s  rules  was  given  by 
the  society  to  B, — ^it  was  held  that  B  could  not  resist  payment  on 
the  ground  of  an  agreement  as  contained  in  the  book  that  he  should 
have  notice  before  proceedings  were  raised  against  him,  the  book 
mentioning  that  such  was  the  course  adopted  by  the  society  in 
making  good  their  claims  («).  There  is  a  case,  however,  in  which 
the  magistrates  of  Edinburgh  were  interdicted  from  building  in 
the  New  Town  on  certain  ground  marked  as  pleasure-ground  on  a 
plan  which  had  been  exhibited  to  the  feuars,  but  which  was  not 
referred  to  in  their  charters.  The  ratio  decidendi  was,  that  the 
magistrates  had  held  out  to  the  public  that  the  city  would  be  built 
in  conformity  with  the  plan,  and  on  that  footing  had  obtained 
statutes  from  the  legislature  and  large  contributions  from  the  people 
of  Scotland,  chiefly  with  a  view  to  the  amenity  of  the  city,  to  which 
the  pleasure-ground  in  question  very  much  contributed  (t).    But 

(o)  Urqnhart  v.  Urqahart,  1868,  18  D.,  742;  affirmed,  14th  July  1868. 

(jp)  Feoffees  of  Heriot's  Hospital  v.  Gibson,  1814,  2  Dow,  801 — Gordon  v.  Maxjori- 
banks,  1818,  6  Dow,  87,  affirming.  (The  Court  of  Session  decision  will  be  found  in  a 
note  to  Young  &  Co.  v.  Dewar,  t'yi/ra)— Squire  v.  Campbell,  1836,  1  Mylne  and  Craig, 
469— N.  Brit.  Ry.  Co.  v.  Tod,  supra,  (n).  See  also  Stewart  v.  Burke,  9th  Dec.  1820,  F. 
0. — eorUraj  Young  v.  Dewar,  17th  Nov.  1814,  F.  C,  and  Schultze  ».  Campbell,  29th 
Nov.  1816,  F.  C.  (r)  Campbell  v.  Boswell,  1841,  8  D.,  689— Guthrie  v.  Cochrane, 

1846, 19  Sc.  Jur.,  69.  (»)  Brown  v.  Langley,  1842,  4  Man.  and  Gran.,  466. 

{t)  Deas  u.  Town  of  Edinburgh,  1772,  2  Pat.  Ap.  Ca.,  269,  reversing.  Perhaps  this 
case  may  be  brought  under  the  principle  noticed  in  J  186,  infra. 
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this  decision  was  pronounced  in  a  bill-chamber  case,  and  left  the 
question  of  right  to  be  settled  afterwards.  It  has  been  doubted  in 
the  highest  quarter  (u).  The  proprietoris  of  ground  having  procured 
a  feuing  plan,  on  which  various  stances  and  proposed  streets  were 
delineated;  and  certain  stances  which  were  thereafter  feued  having 
been  described  in  the  feu-contract  as  bounded  by  certain  streets 
and  otherwise,  as  shown  on  the  feuing  plan,  which  however  was 
not  signed  with  reference  to  the  contract;  it  was  held  that  the  re- 
ference was  merely  for  identification,  and  did  not  incorporate  the 
plan  into  the  contract  (v). 

§  184.  Whether  the  case  of  Deas  v.  Town  of  Edinburgh  was 
properly  decided  or  not,  there  is  no  doubt  of  the  principle,  that  the 
main  deed  will  be  construed  on  the  footing  of  the  subsidiary  docu- 
ment being  imported  into  it,  although  that  is  not  expressed,  if  it  is 
clearly  deducible  from  their  mutual  terms  and  purposes.  Thus 
where  arbiters  had  made  up  a  detailed  state  at  pronouncing  their 
decree,  the  Court  allowed  it  to  be  referred  to  in  a  question  whether 
they  had  exceeded  their  powers,  that  being  doubtful  on  the  decree 
alone  (as).  On  the  same  principle,  where  a  party  has  left  several 
deeds  of  settlement  or  codicils  unrevoked,  they  will  be  read  together 
as  one  deed,  and  as  mutually  explaining  each  other,  whether  they 
were  executed  on  the  same  day  (y),  or  at  considerable  intervals  («).* 
It  would  even  seem  that  a  codicil  which  has  been  revoked  may  be 
looked  at  as  explaining  the  testator's  intentions  under  his  will  (a).' 
Thus  also,  where  a  party  resident  abroad  executed  an  absolute  dis- 


(ti)  Per  Lord  Chancellor  Eldon  in  Gk>rdon  v,  Marjoribanks,  wprOf  and  Feoffees  of 
Heriot'B  Hospital  v,  Gibson,  M^pro.  (v)  Johnston  v,  Robertson,  1854, 16  D.,  1049. 

(x)  Steele  v.  Steele,  22d  June  1809,  F.  C,  Session  Papers.  See  also  Bell  v.  Halli- 
day,  1825,  4  S.,  286.  (y)  Fergua  v,  Fergns,  1888, 11  S.,  862. 

(z)  Watson  v.  Watson,  1841,  8  D.,  622— Robertson  v.  Ogilvy's  Tr.,  1844,  7  D.,  286 
•^Grant  v,  Stoddart,  1849,  11  D.,  860  (reversed  on  merits,  1  Macq.,  168)--Ogilv7  v. 
Gnmming,  1852,  14  D.,  863— Baron  Norton's  Tr.,  1851, 13  D.,  1017  (compared  with 
Bowie  V,  Bowie,  1801,  Hume  D.,  765).  See  an  old  case  as  to  three  entails  and  a  bond, 
which  the  Oourt  treated  as  one  deed;  Elies  v.  Inglistoun,  1669,  M.,  16,999.> 

(a)  Ady.-Gen.  v.  Smith,  1852,  14  D.,  588.  See  eorUra,  Hughes  v.  Turner,  1885,  8 
My.  and  Kee.,  666. 


>  Baird  o.  Jaap,  1856, 18  D.,  1246— Provost  and  Magistrates  of  Dundee  v.  Moms, 
1858,  8  Macqueen,  184 ;  reversing  judgment  of  Court  of  Session. 

s  Erased  words  in  a  testamentary  writing  may  be  looked  at  for  the  purpose  of  show- 
ing what  the  testator  had  at  one  time  intended,  and  what  he  knew  when  he  wrote  the 
deed:  per  Lords  Cranworth  and  Wensleydale,  in  Provost  and  Magistrates  of  Dundee  o. 
Morris,  MfMia. 
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position,  but  in  the  letter  in  which  he  transmitted  it  to  the  disponee 
stated  that  he  granted  it  only  in  trust  and  on  the  faith  of  a  back 
bond  being  prepared  without  delay,  and  where  the  disponee  received 
and  acted  under  the  deed  in  the  knowledge  that  the  granter  had 
made  that  intimation,  the  letter  was  read  along  with  the  deed,  as 
limiting  the  disponee's  right  to  trust  (b).  And  where  the  bond  for 
a  certain  sum  had  been  executed  the  same  day  as  an  indenture  be- 
tween the  grantee  as  master  and  the  granter's  brother  as  appren- 
tice, the  Court  found  that  the  coincidence  in  date  was  relevant  to 
presume  that  the  indenture  and  apprentice-fee  therein  mentioned 
were  the  consideration  of  the  bond,  the  debtor  "astructing  the  same 
by  the  writer  and  instrumentary  witnesses"  in  the  deeds  (c). 

§  185.  If  the  main  deed  expressly  refers  to  another  writing, 
the  Court  will  admit  parole  to  identify  that  writing  (d),^  But  the 
proof  so  adduced  will  require  to  be  clear  and  conclusive;  otherwise 
a  different  document  might  be  imported  into  the  deed  from  that 
which  the  parties  intended  (e).  Except  where  the  main  writing 
expressly  refers  to  another  document,  or  where  a  coincidence  among 
writings  is  manifested  by  their  mutual  purposes,  the  Court  will  not 
allow  them  to  be  connected  by  parole  (/).* 

§  186.  Yet  in  cases  of  contract  or  obligation,  if  separate  docu- 
ments indicate,  without  clearly  proving,  that  they  were  meant  to 
be  combined,  the  proof  may  be  supplemented  by  showing  that  the 
parties  acted  upon  them  on  the  footing  of  their  coincidence.  For 
example,  where  a  contract  for  building  a  comer  house  specified  the 
cost  of  the  several  parts  of  the  work,  and  was  executed  according 


(b)  Robertson  v.  Duff,  140,  2  D.,  275,  particularly  Lord  Fullerton's  opinion. 

(c)  Gun  V.  Fraser,  1714,  M.,  12,886.  See  also  Gale  v.  Williamson,  1841,  S  Mee.  and 
Wei.,  406.  (rf)  Inglis  v.  Harper,  1881,  6  W.  S.,  785— M'Leod  v,  M'Leod,  1824, 
8  Mur.,  482— Hodges  v,  Horafall,  1829,  1  Russ.  and  My.,  lift— Clinan  r.  Cooke,  1802, 
1  Schoales  and  Lef.,  88.  (e)  Hughes  v.  Gordon,  1819,  1  Bligh,  287— Hodges  v, 
Horafall,  supra — Clinan  v.  Cooke,  aupra,  (/)  Smart  v.  Pnijean,  1801,  6  Vesey, 
560— Taylor,  765.    See  also  Mackenzie  v.  Dunlop,  1868, 16  D.,  129, 186. 


^  Walker  r.  Caledonian  Hallway  Co.,  1858,  20  D.,  1102,  per  Lord  Justice-Clerk  Hope. 

ft  A  feu  was  described  in  a  feu-contract  as  bounded  **  on  the  north  by  a  road  running 
across  my  seven  roods  of  land,"  and  the  question  arose  whether  the  feuar  was  entitled 
to  the  use  of  a  road  passing  across  the  seven  roods,  from  one  end  to  the  other,  or  merely 
to  a  road  which  was  made  across  part  of  the  seven  roods.  The  Court,  in  determining 
the  question,  read  the  contracts  under  which  the  rest  of  the  seven  roods  was  feued ; 
Fimister  v.  Milne,  1860,  22  D.,  1100.  So  in  construing  the  term  "fallow-break,"  occur- 
ring in  a  lease,  the  C6urt  read  previous  leases  of  the  same  farm ;  Hunter  v.  Miller, 
1862,  24  D.,  1011. 
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to  a  plan  which  was  shewn  to  the  contractor  before  the  work  began, 
but  was  not  referred  to  in  the  deed,  the  Court  held  the  contractor 
bound  by  the  plan,  as  if  it  had  been  expressly  referred  to  in  the 
agreement  (g).  And  where  lands  had  been  advertised  to  be  let  for 
eighteen  years,  and  a  lease  had  been  executed,  which  contemplated 
several  years'  duration  but  omitted  the  number,  and  where  posses* 
sion  for  some  years  had  followed,  during  which  the  tenant  made 
considerable  outlay,  the  Court  held  the  term  of  the  lease  to  be 
eighteen  years  (A).  This  view  is  also  supported  by  the  cases  of 
Deas  against  the  Magistrates  of  Edinburgh  (i),  and  Robertson 
against  Duff  (j),  already  noticed.  The  principle  of  these  cases  is, 
that  the  conduct  of  the  parties  is  the  best  expositor  of  their  con- 
tracts; and  a  party  lies  under  a  personal  exception  against  repudi- 
ating the  explanation  which  he  has  put  on  his  own  deeds.* 

§  187.  The  foregoing  paragraphs  tend  to  illustrate  e  converso 
the  rule  noticed  at  the  outset  of  this  chapter, — that  a  writing  in 
which  a  person  has  recorded  his  final  intentions  may  not  be  ex- 
plained by  extrinsic  evidence.  This  rule  forms  a  branch  of  a  much 
wider  subject — the  principles  of  construction  of  deeds;  which  wiU 
require  to  be  noticed  here  in  order  to  make  the  rule  in  question 
intelligible. 

§  188.  First — The  primary  rule  of  construction  is,  that  the 
words  of  every  deed  are  to  be  understood  in  their  plain,  ordinary, 
and  proper  acceptation  (k).  Under  this  rule  a  deed  is  not  con- 
strued by  strictly  etymological,  any  more  than  by  a  vulgar  and  inac- 
curate, interpretation ;  but  according  to  the  meaning  which  persons 
of  ordinary  intelligence  naturally  attribute  to  its  language  (Z). 

§  189.  Secondly — If  it  is  clear  from  some  parts  of  a  deed  that 
the  grantor  has  used  certain  words  in  a  peculiar  or  inaccurate  sense, 
that  will  be  held  to  be  their  meaning  in  other  parts  of  the  deed 


(g)  Scott  V.  Hatton,  1827,  6  S.,  283.  (A)  Riusell  v.  Freen,  1836, 18  S.,  752. 

(0  Supra,  i  188.  (j)  Supra,  J  184.  (k)  This  rule,  which  requires  no 

authority  in  its  support,  is  stated  in  1  BeU's  CJom.,  432— BeU*s  Pr.,  §  624— Wigram  on 
Wills,  16  (proposition  i)— 2  Jarman,  743  (proposition  xvi)— 2  Phil.,  267 — 1  Greenl., 
866— Thellusson  v.  Woodford,  1799,  4  Vesey,  829,  per  Alvanley,  Master  of  the  Rolls- 
See  Doe  d.  Winter  v.  Perratt,  1826,  6  Bam.  and  Cress.,  77,  per  Justice  Holroyd- Ro- 
bertson V.  French,  1803,  4  East.,  136,  per  EUenborough,  Chief-Justice. 

(/)  1  BeU's  Com.,  432— See  also  Lawson  u.  N.  British  Ry.  Co.,  1860, 12  D.,  1250— 
The  text  does  not  embrace  the  peculiar  rules  for  construing  entails. 


•  Wright  V.  Earl  of  Hopetoun,  1868,  20  D.,  956. 
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where  they  occur  in  the  same  connection,  or  appear  to  be  used  in 
the  same  signification  (m). 

§  190.  On  this  ground  the  terms  "heirs"  and  "  heirs  male"  have 
been  construed  to  mean  the  special  class  of  heirs  mentioned  in  the 
context  of  the  deed  (n).  The  same  principle  is  illustrated  by  the 
cases  of  Westlake  v,  Westlake,  and  Castleton  v.  Turner,  noticed 
afterwards  (o).  It  applies  where  the  peculiar  meaning  is  manifest 
from  one  or  more  of  a  series  of  deeds  which  embody  a  single  trans- 
action (p)]  while,  on  the  other  hand,  any  peculiar  sense  which  a 
party  has  attributed  to  words  in  a  separate  and  independent  deed, 
will  not  be  regarded  (q).  The  same  principle  is  illustrated  by  a 
class  of  cases  noticed  afterwards  (r),  in  which  the  word  "  heirs" 
occurring  in  later  deeds  taken  by  a  certain  party  is  construed  to 
mean  the  heirs  of  provision  pointed  out  by  his  previous  settlement ; 
because  it  is  presumed  that  he  meant  to  favour  the  class  of  heirs 
for  whom  he  had  already  shown  his  preference. 

§  191.  Thirdly — The  meaning  of  a  deed  having  thus  to  be  dis- 
covered from  its  own  words,  extrinsic  evidence  cannot — except  in 
some  cases  of  ambiguity  (a) — ^be  admitted  for  the  purpose  of  ex- 
plaining it,  or  of  shewing  the  intention  of  the  parties  under  it  (t). 

§  192.  Accordingly,  it  is  incompetent  to  prove  by  parole  that 
by  "acre"  the  contracting  parties  meant  Scotch,  and  not  Imperial, 
acre  (m);^  and  when  the  proper  legal  construction  of  the  term 


(m)  Wigram,  15  (proposition  i) — 2  Jarman  on  Wills,  744  (proposition  zyiii)— 2 
Phil.,  275—1  Greenl.,  865— Boyle  v.  Hamilton,  1799,  4  Vesey,  437,  compared  with 
Winterton  v.  Crawford,  1830, 1  Rus.  and  Mylne,  407.  (n)  Roxburghe  case,  1807, 

M.  "  Tailzie,"  No.  18 ;  a£fd.  on  appeal,  5  Wils.  and  Sh.,  Appx.— Hoodie  v,  Anderson, 
1829,  7  S.,  743 -Hunter  v.  Nisbet,  1839,  2  D..  16.  (o)  i  198. 

(p)  Colegrave  v.  Manby,  1826,  2  Buss.  B.,  252— Wigram,  16,  note— See  Keiller  v. 
Thomson's  Tr.,  1824,  8  S.,  896,  infra,  g  208,  and  see  supra,  i  180,  et  seq. 

{q)  Doe  d.  Brown  v.  Brown,  1809, 11  East.,  441.  (r)  g  219. 

(«)  i  218,  et  seq.^i  221.  {t)  Wigram,  17  (proposition  ii)— 1  Greenl.,  854— 

2  Phil.,  282.  Accordingly,  the  Lord  Chief  Commissioner  rejected  the  evidence  of  the 
Lord  President  tendered  in  explanation  of  the  written  rules  of  a  jail,  although  they  had 
been  prepared  under  his  approval ;  Macfarlane  v.  Young,  1824,  8  Mur.,  409. 

(u)  Thomson  v,  Garioch,  1841,  8  D.,  625. 


7  It  was  hold  that  the  meaning  of  the  term  "  acre  "  was  fixed  by  the  Acts,  5  Geo. 
IV,  c.  74,  and  5  and  6  Will.  IV,  c.  68  (the  latter  prohibiting  the  use  of  local  weights 
and  measures),  to  mean  imperial  acre.  But  where  goods  were  sold  at  a  price  "  per  stone, 
and  each  stone  to  consist  of  22  pounds,"  whereas  the  Act  5  and  6  Will.  IV,  c.  68,  {  11« 
provides  that  the  weight  denominated  a  stoue  shall  consist  of  14  standard  pounds 
avoirdupois ;  it  was  held  that  the  bargain  was  not  null  under  the  Act,  but  that  the  sale 

k2 
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"  heirs"  has  been  ascertained,  with  reference  to  the  nature  of  the 
subject  conveyed  and  the  destination  in  any  previous  deeds  by  the 
same  party,  his  intention  to  favour  a  particular  class  of  heirs  can- 
not be  proved  by  parole  (v),  or  by  a  holograph  note  of  directions 
from  which  his  agent  prepared  the  deed  (w).  So  where  articles  of 
roup  in  a  judicial  sale  were  clearly  expressed,  effect  was  given  to 
their  proper  construction,  and  the  evidence  of  the  common  agent 
who  had  prepared  them,  and  a  correspondence  between  him  and 
the  judicial  factor,  were  held  inadmissible  for  the  purpose  of  giving 
them  a  different  meaning  (x).  It  is  therefore  incompetent  for  one 
of  the  parties  to  a  contract  to  prove  by  extrinsic  evidence  what  he 
intended  by  the  words  in  the  deed  (y).  Nor  can  one  of  the  con- 
tracting parties  examine  the'  other  as  a  witness,  upon  his  under- 
standing of  the  words  of  the  contract,  when  it  is  founded  on  by  a 
person  in  right  of  that  other  party  (2). 

§  193.  On  the  same  principle,  where  a  party  devised  to 
"Matthew  Westlake  my  brother,  and  to  Simon  Westlake  my  bro- 
ther's son,"  it  was  held  in  England  that  Simon  the  son  of  Matthew 
was  intended;  and  proof  that  the  testator  had  declared  his  intention 
to  favour  Simon,  the  son  of  another  brother,  was  held  inadmis- 
sible (a).  And  where  the  testator  left  provisions  to  his  wife  and 
niece  (who  were  the  only  females  named  in  the  will),  and  the 
latter  part  of  the  deed  contained  a  certain  devise  to  "  her,"  Lord 
Hardwick,  finding  that  in  other  places  throughout  the  will  the  tes- 
tator had  applied  "  her  "  to  his  wife,  held  that  the  word  had  that 
meaning  in  the  place  in  question,  and  therefore  refused  to  admit 
parole  to  prove  whether  the  wife  or  niece  had  been  intended  (6). 


(»)  E.  Selkirk  t7.  Douglas,  1762,  M.,  4869  (6th  point)  and  M.,  12,850;  affd.  1779,  2 
Pat.  Ap.  Ca.,  449— Shaw  v,  Forbes,  1687,  M.,  4285— confra  Weir  v.  Steile,  1746,  M., 
11,859 ;  which  waa  compromised  before  final  decision ;  see  Elch.  "  Presumption,"  No.  17 
—See  i  219.  (tr)  Blair  v,  Blair,  1849, 12  D.,  97.    See  also  Goodinge  v. 

Goodinge,  1749, 1  Ves.  Sen.,  280— Murray  v,  Jones,  1818, 2  Ves.  and  Bea.,  ^IB— contra. 
Pollock  V,  Gilmour,  1777,  M.,  8098,  and  M.,  Appx.  "  Legacy,"  No.  1,  infra,  |  211.  See 
i  219.  (z)  Stevenson  v.  Moncrieff,  1846,  7  D.,  418.    See  also  Mackenzie  v. 

Dnnlop,  1868, 16  D.,  129.  (y)  Pollock  v.  TumbuU,  1827,  6  S.,  195— Threshie  v. 

Hyslop,  1883,  12  S.,  106— Florence  v,  Florence,  1882,  10  S.,  826.  (z)  Dunlop  ». 

Lambert,  1887, 15  S.,  884,  1232  (reversed  on  merits,  M'L.  and  Rob.,  663)— Vertue  9. 
Ward,  1848,  5  D.,  1261.  (a)  Doe  d.  Westlake  ».  Westiake,  1820,  4  B.  and  Aid., 

57.  (6)  Castleton  v.  Turner,  1745,  cited  2  Ves.  Sen.,  216. 


was  at  so  much  for  each  22  pounds;  Bobertson  v,  Gow,  1868,  20  D.,  1170— Giles  ». 
Jones,  1866,  24  L.  J.  Exch.,  269.  Parole  evidence  is  not  admissible  to  explain  a  word 
defined  by  statute ;  Smith's  Leading  Cases,  5th  edition,  i,  684. 


§  195.       ADMISSIBILITY  OF  PAROLE  TO  EXPLAIN  WRITINGS.  149 

It  follows  from  the  rule  thus  noticed,  that  when  a  written  contract 
does  not  contain  technical  words,  the  Court  will  construe  it,  and 
will  limit  the  inquiry  before  the  jury  to  the  question  whether  it  has 
been  implemented  (c).® 

§  194.  Fourthly — When  a  deed  contains  words  unknown  in  or- 
dinary phraseology,  these  must  be  explained  by  extrinsic  evidence, 
on  the  same  principle  by  which  a  deed  written  in  a  foreign  language 
must  be  translated  by  interpreters.  When  the  technical  expres- 
sions in  the  deed  have  been  explained,  it  is  construed  as  if  the 
words  of  interpretation  were  substituted  for  those  in  which  the 
deed  is  expressed  (rf). 

§  195.  On  this  principle  the  word  "soum"  (pasture  for  a  certain 
number  of  sheep  or  cattle)  may  be  explained  by  proving  its  cus- 
tomary meaning  in  the  district  to  which  the  deed  applies  (e). 
When  a  contract  to  execute  work  is  expressed  in  terms  short  and 
unintelligible,  parole  of  their  meaning  is  admissible  (/).  So  parole 
evidence  was  received  to  prove  that  a  "cutting  shop"  included  an 
engine-house  and  stalk  (g).  On  the  same  principle,  where  one  has 
been  in  the  habit  of  designating  certain  persons  or  things  by  pe- 
culiar terms  or  nicknames,  the  meaning  of  these  words  when  oc- 
curring in  his  writings  may  be  explained  by  extrinsic  proof, — as  in 
a  case  where  a  legacy  had  been  left  to  "Mrs  G.,"  and  parole  was 
admitted  to  shew  that  the  testator  had  been  in  the  habit  of  calling 
a  Mrs  Gregg  by  that  abbreviation  (A).  So  the  words  "bankers" 
and  "mod*.,"  occurring  in  the  will  of  a  sculptor,  were  explained  by 
evidence  of  persons  in  the  same  profession  (i).  On  this  principle, 
also,  in  construing  an  old  deed,  the  Court  will  look  at  oth^r  deeds 
of  the  period  in  order  to  explicate  its  phraseology  {k), 

(c)  Haldane  v.  Gray,  1842,  4  D.,  1807— Maxton  v.  Brown,  1839,  1  D.,  367— Jaffray 
V.  Simpson,  1886, 13  S.,  1122— Wilson  v.  Glasgow  and  S.  West.  Ry.  Coy.,  1851,  14  D.,  1 
—See  also  Calder  v.  Aitchison,  1881,  9  S.,  777 ;  affd.,  6  W.  S.,  410. 

((f)  1  Bell's  Com.,  483— Wigram,  48  (proposition  iv)— 2  Phil.,  277. 

(e)  M'Kenzie  v.  M'Rae,  1825,  4  S.,  146.  See  a  similar  case  as  to  the  meaning  of 
*'  out-town  multare  "  in  a  lease ;  Cochrane  v.  Wallace,  1820,  2  Mur.,  297, 

(/)  Sweet  V.  Lee,  1841,  8  Man.  and  Grang.,  452.  {g)  Watson  v.  Kidston, 

1888,  Macf.  R.,  218 ;  1  D.,  1254.  (A)  Abbot  v.  Massie,  1796,  8  Yes.,  148,  ex- 

plained by  Baron  Rolfe  in  Clayton  «.  Lord  Nugent,  18  Mee.  and  WeL,  204,  207 — See 
also  BlundeU  v,  Gladstone,  1841, 11  Sim.,  467— Taylor,  784.  (t)  Goblet  v, 

Beechy,  1829,  8  Sim,  24,  as  noticed  in  Wigram,  179,  185.  But  see  Doe  d.  Oxenden  v. 
Chichister,  1816,  4  Dow,  65,  infra,  I  206  (u).  {k)  Roxburgh  case,  1810,  per  L. 

iCh.  Eldon,  5  W.  and  S.,  Apx.— per  L.  Moncrieflf  in  Blair  r,  Blair,  1849, 12  D.,  110— See 
also  Cochrane  v.  WaUace,  1820,  2  Mur.,  296. 


®  Where  parole  evidence  is  given  of  the  contents  of  a  lost  document,  it8  couHtructiuu 
is  for  the  Court  not  for  the  jury ;  Berwick  v.  Horsfall,  18r)8.  4  Scott's  C.  B.  N.  S.,  450, 
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§  196.  Fifthly — A  large  proportion  of  the  technicaKtieB  of  trade, 
science,  and  the  like,  have  been  engrafted  on  words  which  have  a 
kindred  meaning  in  ordinary  language.  It  follows  from  the  rule 
last  noticed  that  extrinsic  evidence  is  admissible  to  show  the  pecu- 
liar meaning  of  words  so  used ;  for  law  presumes  that  the  words  of 
every  deed  have  been  employed  with  reference  to  its  subject  mat- 
ter (0.* 

§  197.  Thus  parole  was  admitted  to  prove  that  in  the  contracts 
of  a  particular  trade  a  "thousand"  rabbits  meant  twelve  hun- 
dred (in) ;  that  a  contract  for  three  years'  service  in  a  theatre  at  a 
certain  rate  "per  week"  only  referred  to  the  weeks  during  the 
theatrical  season  (n);  that  "cotton  in  bales"  meant  in  compressed 
bales  (o);  that  "good"  barley  was  different  from  "fine"  barley,  so 
that  an  offer  by  letter  to  sell  the  one  was  not  accepted  by  an  an- 
swer agreeing  to  buy  the  other  {p).  So  it  may  be  shewn  that  a 
contract  for  a  number  of  pockets  of  hops  "at  100"  means  at  that 
price  per  ton  (f)}^    On  the  same  principle,  where  a  dissenting  con- 


(/)  1  BeU'8  Com.,  483.  (m)  Smith  v.  Wilson,  1832,  3  B.  and  Ad.,  728. 

(n)  Grant  v.  Maddox,  1846, 16  Mee.  and  Wei.  787.  (o)  Taylor  v,  Briggs, 

1827,  2  Gar.  and  Pa.,  625.  (p)  Hutchison  v.  Bowker,  1839,  6  liee.  and  Wei., 

686.  (r)  Spicer  v.  Cooper,  1841, 1  Oal.  and  Dav.,  62. 


>  In  construing  the  term  fallow-break  in  a  lease  the  Court  read  previous  leases  of 
the  lands  and  a  report  by  a  skilled  agriculturist,  but  refused  a  proof  of  the  tenant's 
averment  that  the  term  was  technical,  and  that  its  meaning  was  different  from  that  put 
on  it  by  the  reporter,  and  ultimately  adopted  by  the  Court ;  Hunter  o.  Miller,  1862,  24 
D..  1011. 

10  Thus  parole  proof  was  admitted  to  prove  that  pig  iron,  No.  1,  meant  Clyde  and 
Dudyvan  iron ;  Mackenzie  v.  Dunlop,  1866,  8  Macqueen,  22 ; — that  an  obligation  to  load 
on  board  a  vessel  at  Trinidad  a  full  and  complete  cargo  of  sugar  molasses,  imported  an 
obligation  to  load  a  cargo  packed  in  a  manner  customary  at  Trinidad,  though  there  was 
no  custom  of  the  kind  at  London,  where  the  contract  was  entered  into ;  Cuthbert  o. 
Gumming,  1856,  11  Hurl,  and  Gord.,  405 ; — that  a  bale  of  gambier  meant,  in  the  Gam- 
bier  trade,  a  bale  of  a  particular  size  and  description ;  Gorrissen  v.  Perrin,  1857, 2  Scott's 
G.  B.  N.  S.,  681 ; — that  in  the  oil-trade  oil  is  held  to  be  "  wet "  if  it  contain  any  water 
at  all,  however  little ;  Warde  v.  Stewart,  1  Scott's  C.  B.  N.  S.,  88 ;— that  a  contract  for 
best  palm  oil  was  satisfied  if  the  oil  delivered  contained  a  substantial  portion  (as  one- 
fifth)  of  best  oil;  Lucas  r.  Bristow,  1858,  Ellis  and  Ellis,  907. 

Where  the  terms  of  the  particular  contract  have,  besides  their  ordinary  and  popu- 
lar, a  scientific  and  peculiar  meaning,  the  parties  who  have  drawn  up  the  contract, 
with  reference  to  that  particular  department  of  trade  or  business,  must  fairly  be  taken 
to  have  intended  that  the  words  should  be  used,  not  in  their  ordinary,  but  in  their 
peculiar  sense.  This  is  only  acting  upon  the  sound  principle  that  contracts  are  to  be 
interpreted  and  carried  out  according  to  the  intention  of  the  parties ;  and  it  is  only  giv- 
ing effect  to  that  principle  when  one  gives  to  the  wordn  their  peculiar  as  diRtingnish'^d 
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gregation  signed  a  "caU"  or  invitation  to  a  certain  clergyman,  which 
bore,  "on  your  accepting  of  this  call  we  promise  you  all  dutiful 
respect,  Ac,  together  with  a  suitable  maintainance;"  and  where  the 
minister  having  accepted  the  call  sued  the  subscribers  for  a  certain 
salary,  they  were  allowed  to  prove,  jwoi^^  dejure,  that  according  to 
the  law  and  practice  of  their  church  and  the  mutual  understanding 
of  the  parties,  the  words  referred  to  were  not  intended  to  constitute 
a  civil  obligation  («)•  And  where  a  testator  left  certain  bequests 
to  "godly  persons"  and  "godly  preachers  of  Christ's  holy  gospel," 
it  was  held  in  a  leading  English  case  to  be  competent  to  prove  that 
in  the  religious  body  to  which  the  testator  adhered  these  terms  were 
used  to  designate  a  certain  description  of  persons  and  preachers  (t), 

§  198.  In  order  to  entitle  a  party  to  prove  that  words  which 
are  in  common  use  have  a  peculiar  meaning  by  usage  of  trade  or 
the  like  in  a  certain  contract,  he  must  aver  that  fact  on  record  (u) ; 
and  the  proof  must  be  sufficiently  clear  and  strong  to  overcome  the 
presumption  that  the  words  are  used  in  their  ordinary  accepta- 
tion (x). 

§  199.  The  proof  referred  to  is  only  competent  in  order  to  ex- 
plain the  technical  language  of  the  writing  in  question,  not  to  show 
what  is  its  proper  construction  and  effect.  Accordingly,  where  a 
party  bound  himself  "  to  guarantee  an  agent  for  four  per  cent,  for 
commission  and  guarantee,"  the  Court  construed  the  writing  to 
mean  a  guarantee  for  payment  of  the  price  for  which  goods  sent  to 
the  agent  should  be  sold,  and  held  that  the  evidence  of  mercantile 
men  was  inadmissible  to  prove  that  in  practice  the  words  compre- 


(s)  Ameil  v.  Robertson,  1841,  8  D.,  1160.— See  also  Hyslop  v.  Naime,  1825,  4  S.,  84. 

(0  Shore  v.  Wilsons  (Lady  Hewley's  trust),  1842,  9  Clark  and  Fin.,  856.  See  also 
Att.-Gen.  v.  Drummond,  1841, 1  Dm.  and  War.,  358.  (u)  Milne  p.  Samson, 

1848,  6  D.,  856— Guthrie  v,  Cochrane,  1846, 19  Sc.  Jur.,  69.  See  also  Mackenzie  v, 
Dunlop,  Wilson,  &  Co.,  1858, 16  D.,  129.  (x)  I  Bell's  Com.,  438— Guthrie  v. 

Cochrane,  tupra. 


from,  their  popular  acceptation.    This  can  only  be  carried  out  by  means  of  parole  evi* 
dencd ;  Myers  v.  Sari,  1861,  80  L.  J.,  Q.  B.,  8,  per  Cockbum,  C.  J.,  p.  12. 

A  mercantile  usage  can  be  proved  only  by  a  multiplication  of  particular  usages,  and 
therefore  it  is  competent,  with  a  view  to  establish  mercantile  usage,  to  proTe  what  a  per- 
son dealing  in  the  kind  of  trade  in  question  understood  to  be  meant  by  the  technical 
term ;  Mackenzie  v.  Dunlop,  tupra.  In  that  case  the  Lord  Justice-Clerk  observed, "  There 
can  be  no  doubt  that  we  have  never  in  Scotland  gone  so  far  as  they  have  done  in  Eng 
land,  in  admitting  evidence  of  understanding  or  usage  in  order  to  construe  thereby  a 
written  document;"  Mackenzie  v.  Dunlop,  1858, 16  D.,  129,  189.  But  the  judgment 
pronounced  in  that  case  was  reversed  on  appeal. 
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hended  an  additional  guarantee  for  the  agent's  faithful  conduct  {y). 
In  this  case,  Lord  Chancellor  Brougham  observed  that  the  bar 
"  must  be  well  aware  that  in  mercantile  cases — not  in  other  cases 
— ^the  learned  judges  have  regretted  they  have  gone  so  far  as  put- 
ting a  letter  into  the  hands  of  a  witness,  anti  saying  what  does  it 
mean  "  (z)}^ 

§  200.  Under  the  fourth  BLudJlftk  rules  thus  noticed,  the  ex- 
trinsic evidence  is  admitted  in  order  to  ascertain  what  the  granter 
of  the  deed  meant  by  the  words  which  he  used ;  and  not  to  attri- 
bute to  these  words  any  unexpressed  meaning  which  he  might  be 
supposed  to  have  contemplated.  This  principle  was  involved  in  the 
case  of  Lady  Hewley^s  trust  (a)  already  noticed ;  where  the  major- 
ity of  the  judges  seem  to  have  considered  that  the  extrinsic  evidence 
was  admissible  to  show  the  meaning  which  was  attributed  to  the 
words  in  question  by  the  religious  body  to  which  the  donor  adhered; 
but  that  general  evidence  of  the  opinions  of  the  donor  could  not  be 
received  in  order  to  show  in  what  sense  she  meant  the  words  to  be 
understood  (fe).  Baron  Parke  observed  in  this  case,  "  when  the  ap- 
propriate meaning  of  the  words  occurring  in  the  deed  has  been 
ascertained  by  competent  evidence,  then  the  deed  is  to  be  read  as 
if  the  equivalent  expressions  were  substituted ;  and  no  further  evi- 


(y)  Calder  v.  Aitchison,  1881,  9  S.,  777  ;  affd.  5  W.  S.,  410.    See  supra,  §  193,  (c). 

(z)  See  also  Milne  v.  Samson,  suprot  (u) ;  and  compare  Ameil  v.  Robertson,  Hialop 
V.  Nairn,  supra,  }  197,  and  Schuurmans  v.  Stephen,  1832,  10  S.,  839,  11  S.,  779.  On 
this  subject  generally,  see  chapter  iii.  of  this  title,  infrOf  J  280,  et  seq. 

(a)  Supra,  'i  197.  (h)  Mr  Greenleaf  (vol.  i,  p.  886,  note)  observes  that  "the 

precise  question,  whether  the  religious  opinions  of  the  founder  of  a  charity  can  be  re- 
ceived as  legal  ezpcments  of  his  intention  or  belief,  can  hardly  be  considered  as  defini- 
tively settled  "  by  this  case. 


11  This  has  been  held  incompetent ;  Eirkland  v.  Nisbet,  1859,  3  Macqueen,  766. 

The  rule  appears  to  be,  that  proof  of  mercantile  practice  will  be  admitted  to  explain 
but  never  to  contradict  a  contract ;  Muncey  v.  Dennis,  1856,  1  H.  and  N.,  216— Dale  v. 
Humfrey,  1858,  Ellis  and  Ellis,  1004.  Thus,  where  a  party  who  chartered  to  China  a 
vessel,  which  was  consigned  to  his  agent  there,  pleaded  that,  in  respect  of  a  custom  to 
that  effect  in  China,  the  agent  in  China  was  entitled  to  procure  charters  for  the  home- 
ward voyage,  proof  was  rejected  of  the  custom,  as  not  within  the  contract ;  Phillipps, 
1  Hurl,  and  Norm.,  21.  On  the  other  hand,  where  a  broker's  note  showed  that  he  was 
not  principal  in  the  transaction,  but  did  not  disclose  the  principal,  the  other  party  to 
the  transaction  was  allowed  to  support  an  action  against  him  as  principal,  by  proof  of  a 
rule  in  the  business,  that,  where  the  principal  was  not  disclosed,  the  broker  should  be 
liable  as  principal ;  Dale  v.  Humfrey,  1858,  supra. 

A  custom  must  be  reasonable  and  not  unrighteous  or  unfair ;  Paxton  v.  Courtnay, 
1860,  2  Fost.  and  F.,  nisiprius,  181 — Bottomley  v.  Forbes,  5  Bingham  N.  C,  121. 
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dence  of  the  peculiar  sect  or  religious  opinions,  or  any  other  cir- 
cumstance attending  the  parties  to  the  deed,  is  admissible  to  explain 
or  control  their  meaning."  "  It  matters  not  that  the  opinions  of 
the  testator  would  make  such  a  disposition  (as  that  which  the  words 
indicate)  unlikely ;  in  such  a  case  quod  voluit  rum  dixit"  In  an- 
other of  the  English  decisions  (c)  noticed  above,  the  Court  would 
not  admit  evidence,  that  when  the  will  was  read  over  the  testator 
stated  that  by  the  word  "  mod'."  he  meant  his  models.  Again,  in 
an  action  between  the  parties  to  a  written  contract  of  sale  of  a  cer- 
tain quantity  of  "  ware  potatoes,"  where  the  purchaser  tendered 
evidence  to  prove  not  only  the  meaning  of  the  term,  but  that  the 
contract  had  been  made  for  a  particular  kind  of  wares,  Lord  Den- 
man's  ruling  that  the  latter  part  of  the  evidence  was  admissible, 
and  that  the  jury  might  give  effect  to  the  agreement  on  that  foot- 
ing, was  held  to  be  erroneous,  upon  the  ground  that  such  proof 
went  to  vary  and  limit  the  written  contract  (eJ). 

§  201.  It  is  not  easy  to  reconcile  with  these  authorities  a  case  (c) 
in  which  the  word  "  privilege  "  occurring  in  a  contract  between  the 
master  and  owners  of  a  vessel  was  allowed  to  be  explained,  not 
merely  by  showing  the  general  meaning  of  the  word  in  the  language 
of  trade,  but  also  by  proving  that  the  parties  had  expressly  attri- 
buted a  certain  meaning  tp  it  when  they  entered  into  the  contract. 
Lord  Chief-Justice  Gibbs  observed,  "  the  conversation  is  admissible 
evidence  of  mercantile  understanding,  if  not  farther.  And  if  the 
term  had  been  used  in  different  ways,  the  conversation  is  evidence 
to  show  in  which  sense  it  was  used  on  the  present  occasion."  So  in 
an  American  case  (founded  on  by  Mr  Greenleaf),  where  two  book- 
sellers had  contracted  for  the  sale  of  a  certain  work  at  "  cost,"  pa- 
role of  conversations  between  them  at  the  time  of  making  the 
agreement  was  received,  in  order  to  show  what  meaning  they  at- 
tached to  the  term  (/),  Mr  Taylor  justly  observes  that  little 
weight  should  be  attached  to  these  decisions  (g). 

§  202.  Sixthly — Extrinsic  proof  is  admissible  in  every  case  to 
show  the  circumstances  which  surrounded  the  granter  of  the  deed 
when  he  subscribed  it,  as  well  as  those  which  were  antecedent  or 
coincident  to  its  execution  (A).     The  object  of  such  a  proof  is  to 

(e)  Goblet  o.  Beechy,  1829,  8  Sim.,  24,  supra,  i  195,  (t).  (d)  Smith  v. 

Jeffryes,  1846,  16  Me.  and  Wei.,  661.  («)  Birch  v.  Depeyster,  1816, 1  Starkie 

R.,  210.  (/)  Gray  v.  Harper,  1  Story's  Rep.,  674—1  Greenl.,  868,  886— See 

also  Selden  v.  Williams,  9  Watts  (American),  9— Sweet  v.  Lee,  1841,  8  M.  and  Gr., 
462,  460.  (ff)  Taylor,  774.  (A)  Wigram,  51  (propos.  v)— 2  Philips. 

294,  6—1  .Tarman,  868. 
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enable  the  judge  to  examine  the  deed  as  nearly  as  possible  from 
the  point  of  view  from  which  the  granter  saw  it ;  for  the  nearer  he 
can  approach  to  that  point,  the  more  likely  is  he  to  construe  the 
deed  as  the  granter  would  have  done.  This  evidence,  therefore,  is 
not  admitted  for  the  purpose  of  attributing  to  the  deed  a  meaning 
which  its  words  do  not  convey,  but  of  learning  the  appropriate 
meaning  of  its  words  when  used  by  a  person  in  a  certain  situation. 
Accordingly,  when  the  deed  has  been  elucidated  by  proof  of  the 
surrounding  and  antecedent  circumstances,  it  must  be  construed  on 
the  footing  that  its  words  have  the  meaning  which  they  bear  when 
so  regarded;  and,  except  in  certain  cases  of  ambiguity (f),  there 
can  be  no  inquiry  into  the  unexpressed  intention  of  the  granter,  the 
bias  of  feeling  in  his  mind,  or  the  probabilities  as  to  his  making  the 
provisions  which  the  deed  is  found  to  contain. 

§  203.  This  principle  admits  evidence  of  the  knowledge  of  the 
granter  regarding  the  subject  of  the  deed.^  Thus,  in  an  English 
case,  where  a  testator  devised  to  his  niece  and  her  three  daughters, 
Mary,  Elizabeth,  and  Ann;  and  at  the  date  of  the  will  the  niece 
had  three  daughters  so  named,  but  Elizabeth  was  illegitimate,  the 
other  two  being  legitimate,  it  was  held  competent  to  prove  that 
the  niece  had  had  a  legitimate  daughter  Elizabeth,  who  died  some 
years  before  the  date  of  the  will,  and  that  neither  her  death  nor 
the  birth  of  the  illegitimate  daughter  had  been  known  to  the  tes- 
tator (j).  So  if  one  left  a  bequest  to  a  person  named,  and  it  ap- 
peared that  there  were  two  persons  of  the  name,  proof  that  the 
testator  was  only  acquainted  with  one  of  them  would  be  admit- 
ted ijc).  Again,  suppose  a  person  resident  in  India  bequeathed  a 
gold  watch,  and  he  had  one  in  India  in  constant  use,  and  anothei 
which  he  had  left  in  London  twenty  years  before,  proof  of  these 
circumstances  would  free  the  bequest  from  the  ambiguity  raised  by 
the  fact  that  the  testator  had  two  watches  (/).  In  the  same  man- 
ner, proof  of  the  amount  of  interest  which  the  granter  of  a  deed 
had  may  be  admitted  to  clear  up  his  bequest,  e.gr.,  "If  I  grant  a 
man  an  estate  for  life,  without  saying  whether  for  his  life  or  mine, 
is  not  evidence  admissible  to  shew  what  interest  I  had  in  the  pre- 


(•)  See  g  218,  e<  8eq,  (j)  Doe  d.  Thomas  v,  Beynon,  1840,  4  Per.  and  Dav., 

198 ;  12  Ad.  and  EU.,  431,  S.  C.  (*)  See  Wigram,  68.  (t)  Wigram,  69,  66. 


IS  A  testator  bequeathed  his  lands  in  a  certain  parish.  He  had  lands  in  the  parish, 
and  also  other  lands  not  in  the  parish,  but  which,  at  the  date  of  the  bequest,  were  re- 
puted to  be  so  ;  it  was  held  that  these  latter  lands  passed ;  Anstee  v.  Nclms,  1866,  1 
H.  and  N.,  22o. 
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mises  ?  For  if  I  was  tenant  in  the  fee,  he  will  take  the  estate  for 
his  own  life,  but  if  tenant  in  tail  or  for  life  only,  he  will  take  for 
mine"  (m). 

§  204.  Under  this  rule,  also,  communings  between  the  parties 
antecedently  to  the  contract  are  admissible,  not  in  order  to  modify 
the  words  of  the  deed  by  a  specific  proof  of  any  previous  arrange- 
ment, but  in  order  to  shew  the  position  from  which  the  parties 
viewed  the  deed.  For  example,  in  a  question  regarding  the  rights 
of  a  widow  under  her  marriage-contract,  a  relative  correspondence 
which  passed  between  her  husband  and  her  father  before  the  mar- 
riage was  held  admissible  for  the  latter  purpose,  but  not  for  the 
former  (n).  The  Lord  Chancellor  Cottenham  observed,  "There 
were  produced,  and  commented  upon  at  your  Lordship's  bar,  several 
letters  which  passed  before  the  execution  of  the  contract.  There 
was  also  produced  and  commented  upon,  the  will  of  the  husband 
made  at  a  time  considerably  subsequent  to  the  date  of  the  contract. 
I  apprehend,  according  to  the  strict  rules  of  evidence,  those  docu- 
ments ought  to  be  entirely  rejected;  rejected  so  far  as  they  might 
be  supposed  to  be  produced  for  the  purpose  of  putting  any  con- 
struction upon  the  instrument  itself.  The  marriage-contract  must 
speak  for  itself;  the  rights  of  the  parties  must  be  ascertained  from 
the  language  of  that  marriage-contract,  and  not  from  anything 
which  may  have  passed  before,  and  still  less  from  anything  which 
may  have  passed  afterwards.  At  the  same  time  it  is  certainly 
within  the  rules  of  evidence,  and  therefore  may  legitimately  be 
looked  into  to  see  what  were  the  circumstances  existing  at  the 
time  the  marriage-contract  took  place.  The  marriage-contract 
speaks  of  a  certain  pension.  Now,  what  that  pension  was,  and 
what  knowledge  the  parties  had  of  that  pension,  are  subjects  as  to 
which  these  documents  may  be  looked  at  for  the  purpose  of  ex- 
plaining the  intention  in  the  marriage-contract  itself;  every  Court 
of  justice  having  a  right  to  have  all  the  information  which  was  in 
the  possession  of  the  parties  contracting,  to  place  itself  in  the 
situation  of  the  parties,  for  the  purpose  of  putting  a  construction 
upon  the  instrument  to  which  they  have  become  parties."  On  the 
same  principle,  in  an  action  of  damages  by  a  tenant  for  not  being 
put  in  possession  of  the  whole  subject  claimed  under  missives  of 


(m)  Per  Justice  Bayley  lu  Smith  v,  L.  Jersey,  1821,  2  Brod.  and  Bing.,  661. 

(n)  Forlong  v,  Taylor's  Exrs.,  1838,  8  Sh.  and  M'L.,  177,  210— See  also  per  Lord 
Jeffrey  in  Davidson  r.  Mag.  of  Anstruther,  1846,  7  D.,  861.  See  the  rule  on  this  head 
•t*ted  by  L.  Ch.  Sugden,  in  Att.-Gen.  v.  Drummond,  1842,  1  Dm.  and  War.,  867. 
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lease,  the  communings  which  passed  between  the  parties  before 
they  executed  the  missives  were  allowed  to  be  proved,  as  the  res 
gestae  out  of  which  the  contract  arose  (o).  And  where  parties 
agreed  by  a  bill  of  lading  for  a  sale  of  certain  stores,  proof  of  a  pre- 
vious verbal  agreement  between  them  was  admitted,  in  order  to 
shew  the  circumstances  from  which  the  written  contract  origin- 
ated (jp  ).  So  proof  of  the  res  gestae  at  granting  a  bill  of  exchange 
was  admitted  in  a  question  whether  it  was  meant  to  be  in  full  of  a 
disputed  claim,  or  only  in  payment  of  interest  (g).^' 

§  205.  Seventhly — In  questions  as  to  the  subject  of  a  deed,  or 
the  person  favoured  by  it,  extrinsic  evidence  is  admissible  for  the 
purpose  of  iden^fication,  provided  the  description  be  sufficient  to 
point  out  some  individual  person  or  thing  (r).  In  such  cases  it 
may  appear,  (1)  That  the  description  is  appropriate  and  complete 
as  to  one  object,  and  not  appropriate  to  any  other  object;  or  (2), 
That  the  description  is  wholly  inappropriate  to  the  person  or  thing 
which  it  is  supposed  to  designate  ;  or  (3)  That  it  is  partly  a  right 
and  partly  a  wrong  description ;  or  (4)  That  it  describes  not  only 
one,  but  any  one  of  several  objects. 

§  206.     (1)  There  can  obviotisly  be  no  difficulty  when  the  de- 

(o)  M'Leod  V.  M'Leod,  1824,  8  Mur.,  488.  In  Drummond  v.  Robs,  1824,  8  S.,  815, 
in  a  question  whether  a  deed  bearing  to  be  a  discharge  of  an  adjudication  was  not 
merely  a  suspension  of  its  operation,  the  Court  looked  at  correspondence  between  the 
parties  both  before  and  after  the  deed,  because  without  it  the  agreement  was  unintel- 
ligible, {p )  Reid  &  Ck).  v,  Sinclair,  1827,  4  Mur.,  879.  See  also  Stothart  v. 
Johnstone's  Tr.,  1821,  2  Mur.,  644,  6.  (q)  Flockhart  v.  Lawson,  1881,  9  S..  878, 
10  S.,  472,  S.  G.    See  also  Wilson  v.  Glasgow  and  S.  Western  Ry.  Co.,  1851,  14  D.,  1. 

(r)  Lord  Walpole  v.  Lord  Cholmondeley,  1797,  7  Durf.  and  E.,  188—2  ETans' 
Pothier,  210. 


13  In  an  action  founded  on  failure  to  fulfil  a  contract  for  horse  haulage,  the  pursuer 
proposed  an  issue, — ^whether  the  defender  agreed  to  perform  the  horse  haulage  work 
specified  in  a  schedule  annexed.  Thpre  was  a  written  contract,  but  it  made  no  men- 
tion of  the  number  of  horses  to  be  employed.  The  number  was,  however,  stated  in  the 
schedule ;  and  the  pursuer  averred  that  a  list  in  terms  of  the  schedule  had  been  made 
out  prior  to  the  contract,  and  that  the  contract  had  been  entered  into  with  reference  to 
it.  He  proposed  to  prove  previous  communings  of  the  parties,  and  urged  that  his  object 
was  not  to  put  a  meaning  on  the  contract,  but  to  shew  the  circumstances  when  the  con- 
tract was  made.  But  the  Court,  holding  it  incompetent  to  connect  the  list  with  the 
contract  by  parole,  and  incompetent  to  prove  previous  communings,  disallowed  the  issue. 
"  The  principle  is  well  established,  that  when  communings  are  followed  by  a  written 
contract,  it  is  not  competent  to  allow  any  part  of  the  communing,  or  even  of  letters  that 
may  have  passed  between  the  parties,  to  be  held  as  part  of  the  written  contract,  or  to 
refer  to  them  so  as  to  enlarge  or  control  the  terms  of  the  written  contract ;  Walker  v. 
Caledonian  Railway  Co.,  1858.  20  D.,  1102.  per  L.  J.-C.  Hope,  1105. 


§  208.       ADMISSIBILITY  OF  PAROLE  TO  EXPLAIN  WRITINGS.  167 

scription  of  the  deed  is  accurate  and  unambiguous.  If  it  correctly 
defines  one  subject,  extrinsic  evidence  will  not  be  admitted  to  ex- 
tend or  vary  its  application  (»).  For  example,  in  an  English  case 
where  a  person  devised  all  his  freehold  estates  in  the  county  of 
Limerick  and  in  the  city  of  Limerick,  and  he  had  no  real  estate  in 
Limerick  county,  and  only  a  small  estate  in  the  city,  evidence  that 
he  intended  to  devise  his  real  estates  in  Clare  county  was  reject- 
ed (t)  ;  and  where  a  party  devised  his  "estate  of  Ashton,"  evidence 
was  held  inadmissible  to  shew  that  he  used  to  designate  by  that 
term  not  only  his  estate  known  by  that  name,  but  also  his  lands  in 
certain  adjoining  parishes  (u).  On  the  other  hand,  if  a  large  estate 
has  for  some  time  borne  a  name  which  originally  defined  only  a 
part  of  it,  there  arises  an  ambiguity  as  to  whether  the  whole  or  the 
part  was  intended,  and  extrinsic  evidence  on  the  point  will  be  ad- 
mitted (x)}^ 

§  207.  (2)  Where  the  description  is  inapplicable,  the  obliga- 
tion or  bequest  will  be  held  void  for  uncertainty  (y). 

§  208.  (3)  Where  the  description  is  partly  applicable,  and 
partly  inapplicable,  to  the  person  or  thing  said  to  have  been  intend- 
ed, the  rule  is,  that  if  the  accurate  description  is  sufficient  for  the 
purpose  of  identification,  the  erroneous  addition  would  be  disregard- 
ed; because  yofoa  demonstratio  non  riocei,  si  de  corpore  constat  (z); 
and  extrinsic  evidence  will  be  admitted  to  clear  up  any  doubt  on 
the  point.  This  principle  is  seen  in  a  case  where  a  legacy  left  by 
a  trust-deed  to  "Janet  Keillor  or  Williamson,  confectioner  in  Dun- 
dee," was  claimed  by  Agnes  Keillor,  widow  of  Wedderspoon,  who 
had  been  a  confectioner  in  Dundee.     As  she  had  a  sister,  Janet 


(«)  Wigram,  61  (proposition  v).  (t)  Miller  v,  Travers,  1882,  8  Bing.,  244. 

(u)  Doe  d.  Oxenden  v.  Chichister,  1816,  4  Dow,  66.  In  a  previous  case  the  English 
judges  were  divided  on  a  similar  point ;  Whitehead  v.  May,  1801,  2  Bos.  and  Pull.,  698. 

(z)  Doe  d.  Beach  v.  E.  Jeraey,  1818,  1  B.  and  Aid.,  660 ;  8  B.  and  Cress.,  870.  See 
also  per  L.  Justice-Clerk  Hope  in  Forbes  v.  Kirk,  1842,  4  D.,  1177. 

(y)  See  i  211,  212.  (2)  See  Maclaine  v.  Maclaine,  1862, 14  D.,  870— 

L.  Advocate  v,  L.  Forbes,  1760, 1  Cr.  and  St.,  482,  reversing— Guthrie  v.  Monro,  1888, 
11  S.,  466. 


1*  A  grant  conveyed  certain  lands  in  lease,  extending  to  about  200  acres,  "  and  the 
village  of  Scartnaglowrane,"  and  part  of  Whitechuroh  and  Tincurry,  containing  by  es- 
timation 148  acres.  Parole  evidence  of  use,  &c.,  was  admitted  to  shew  that  1700  acres 
of  mountain  land  had  always  been  enjoyed  as  part  of  the  "  village  of  Scartnaglowrane," 
and  was  comprised  in  the  term  village,  and  passed  by  the  grant,  "  village  '*  being  held 
to  be  in  law  a  term  capable  of  such  a  construction ;  Waterpark  v.  Fennel,  1869,  7  Clark, 
House  of  Lords,  660. 
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Keiller,  married  to  a  seaman  named  Whitton,  and  residing  in 
Broughty  Ferry  near  Dundee,  the  trustees  raised  a  multiplepoinding 
for  determining  who  had  right  to  the  legacy.  Janet  Keiller  did 
not  compete ;  and  Agnes  Keiller  or  Wedderspoon  foimded  her  claim 
on  the  circumstance  that  in  five  previous  wills  with  eight  codicils 
(which  were  all  holograph)  found  in  the  truster's  repositories  she 
was  named  "Keiller,"  and  designed  "  confectioner  in  Dundee;"-  be- 
ing described  in  one  as  "Janet  Keiller,  confectioner  in  Dundee;"  in 
another  as  "  Keiller,  spouse  to  Wedderspoon,  confectioner  in  Dun- 
dee;" while,  in  a  third  codicil,  a  legacy  was  left  to  "Helen  Smith, 
whom  Mrs  Wedderspoon  takes  the  charge  of,"  and  it  was  proved 
that  the  claimant  had  been  in  the  habit  of  corresponding  with  the 
truster  and  receiving  money  from  him  for  behoof  of  Helen  Smith. 
The  claimant  being  thus  identified  as  the  person  pointed  at  by  all 
these  wills  and  codicils,  she  maintained  that  the  clerk  who  transcribed 
the  trust-deed  had  erroneously  transcribed  "Williamson"  instead  of 
"Wedderspoon"  from  the  holograph  wills;  and  the  Court  adopted 
that  view,  being  "clearly  of  opinion  that  no  other  person  could  be 
meant  except  the  claimant"  (a).  In  a  subsequent  case  arising  out 
of  the  same  succession,  a  legacy  to  "William  Keiller,  confectioner 
in  Dundee,"  was  claimed  by  William  Keiller,  confectioner  in  Mon- 
trose, and  by  James  Keiller,  confectioner  in  Dundee;  but  William 
having  retired  from  the  competition,  the  Court  preferred  James, 
being  satisfied  that  he  was  the  party  whom  the  testator  meant 
to  favour.  It  appeared  that  James  was  a  relation  of  the  truster, 
and  had  been  on  habits  of  intimacy  with  him ;  that  he  was  the  only 
confectioner  of  the  name  of  Keiller  in  Dimdee;  and  that  William 
Keiller  had  never  been  a  confectioner  there,  and  had  not  been  a 
confectioner  at  aU  till  within  a  few  months  before  the  truster's 
death  (6).  It  may  be  questioned  whether  the  descriptions  in  these 
cases  were  not  so  erroneous,  that  the  Court  in  effect  made  the  be- 
quest which  the  truster  had  intended,  but  not  expressed  (c). 

§  209.  Again,  where  a  testator  in  England  devised  to  his  wife 
stock  in  the  4  per  cent,  annuities  of  the  Bank  of  England,  and  it 
was  shewn  that  at  the  date  of  the  will  he  had  no  such  stock,  but 

(a)  Keiller  v.  Thomson^s  Tr.,  1824,  8  S.,  396.  {h)  Keiller  t;.  Thomson's 

Tr.,  1826,  4  S.,  724.  (c)  In  Andrews  v,  Dobson,  1788, 1  Cox,  426,  where  a 

legacy  had  been  left  to  James,  the  son  of  Thomas  Andrews  in  Eastcheap,  printer,  and 
there  was  no  Thomas  Andrews  in  the  place,  but  a  James  Andrews,  printer,  who  had  by 
his  first  wife  a  son  Thomas  related  to  the  testator,  and  by  his  second  wife  a  son  James 
not  so  related,  the  Court  would  not  admit  evidence  to  shew  that  the  testator  had  in- 
tended Thomas  the  son  of  James,  instead  of  James  the  son  of  Thomas. 
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that  he  had  formerly  possessed  some  stock  of  that  kind,  which  he 
had  sold  and  invested  in  3  per  cent,  long  annuities,  the  Court  held 
that  the  bequest  was  substantially  one  of  stock,  which  was  not  de- 
feated by  the  misdescription,  and  therefore  they  foimd  that  the 
long  annuities  were  carried  by  it  (d).  In  another  English  case, 
where  the  subject  of  an  agreement  was  lands* "in  the  occupation  of 
widow  Kellet  and  her  son,"  and  no  lands  were  occupied  by  her  at 
the  date  of  the  will,  the  precise  meaning  of  the  words  was  con- 
trolled by  extrinsic  evidence,  showing  that  there  were  lands  which 
had  been  possessed  by  her  before  her  death  two  years  previously; 
and  these  lands  were  held  to  be  carried  by  the  will  (e).  And  where 
a  lease  described  the  subject  as  "all  that  part  of  Blenheim  park, 
situate  in  the  county  of  Oxford,  now  in  the  possession  of  S.,"  within 
certain  boundaries,  "with  all  the  houses  thereto  belonging,  which 
are  in  the  occupation  of  S.,"  it  was  held  that  a  house  lying  within 
the  boimds,  but  not  in  the  occupation  of  S.,  would  pass  (/).  And 
where  one  devised  "Trogue's  farm,  now  in  the  occupation  of  C,"  it 
was  held  that  the  whole  farm  passed,  although  it  was  not  all  in  C/s 
occupation  (g). 

§  210.  It  will  be  observed  that  none  of  these  English  cases 
raised  an  ambiguity  in  the  proper  sense  of  the  term.  They  were 
mere  questions  of  identification,  in  which  extrinsic  proof  was  re- 
quired, in  order  to  discover  whether  the  description  in  the  deed 
could,  notwithstanding  its  erroneous  qualities,  be  applied  to  the 
person  or  subject  in  issue.  If  the  descriptions  in  these  cases  had 
been  applicable  alike  to  several  persons,  evidence  of  the  granter's 
intention  would  have  been  admitted,  as  in  questions  of  latent  am- 
biguity (A). 

§  211.  Eightly — When  the  words  of  a  deed,  illustrated  by  evi- 
dence of  the  surrounding  circumstances  and  of  the  meaning  of  any 
technical  words  occurring  in  it,  are  insufllcient  to  determine  the 
granter's  meaning,  extrinsic  evidence  will  not  be  admitted  to  prove 
what  he  intended,  and  the  deed  will  be  void  for  uncertainty, — 
pertnde  est  ac  si  scriptum  non  esset  (i).  This  rule  follows  from  the 
principle  that  the  duty  of  the  Court  is  to  expound  what  the  deed 


(d)  Selwood  V.  Mildmay,  1796,  8  Vesey,  806.  (f)  Beaumont  v.  Field,  1818, 

2  Chitty'fl  R.,  276.  (/)  Doe  d.  Smith  v.  Galloway,  1888,  5  B.  and  Ad.,  48. 

(g)  Goodtitlo  v.  Southern,  1813,  1  Ma.  and  Sel.,  299.  (A)  See  §  215. 

(i)  1  Bell's  Com.,  484— Bell's  Pr.,  i  524— Wigram,  88  (proposition  vi)-.l  Jarman, 
849_Jone8  v,  Henry,  1815,  4  Dow,  145— per  L.  Abinger  in  Doe  v,  Hiscocks,  1889,  5 
Me.  nnd  Wei.,  869— per  Parke  in  Doe  d.  Gord  v.  Needs,  1836,  2  Me.  and  Wei.,  189— 
Richardson  v.  Watson,  1888,  4  B.  and  Ad.,  787. 
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declares,  and  not  to  import  into  it  the  unexpressed  intentions  of 
the  parties  (i).^ 

§  212.  Accordingly,  parole  evidence  is  inadmissible  for  the 
purpose  of  filling  in  a  name  left  blank  (I),  or  reconciling  conflicting 
clauses  in  a  will  (m),  or  of  ascertaining  who  was  meant  by  a  devise 
which  on  the  face  of  the  will  is  indeterminate,  e,g.,  "to  one  of  the 
sons  of  A,"  who  has  several  sons  (n). 

§  213.  Ninthly — Notwithstanding  the  rules  stated  under  the 
third  and  eighth  propositions,  extrinsic  evidence  of  the  granter's  in- 
tention is  admissible  in  some  cases  in  order  to  clear  up  an  ambiguous 
description  in  a  deed.  This  exceptional  rule  does  not  come  into 
operation  unless  the  ambiguity  remains  after  the  deed  has  been  il- 
lustrated by  proof  of  the  circtunstances  which  surround  the  grant- 
er  (o),  and  of  the  meaning  of  any  technical  words  which  the  deed 
contains  (p ).  It  seems  only  to  apply  where  the  object  of  the 
proof  is  to  discover  who  or  what  the  granter  of  the  deed  meant  by 
a  description  which  applies  to  more  than  one  person  or  thing. 

§  214.  On  this  point  it  is  necessary  to  observe  a  distinction 
which  has  been  borrowed  from  the  law  of  England  hetween  patent 
ambiguities,  or  those  appearing  on  the  face  of  the  deed,  and  latent 
ambiguities,  or  those  which  arise  where  the  words  of  the  deed  in 

(A)  See  supra,  i  179.  (Q  Baylis  v.  Attj.-General,  1 741,  2  Atk.,  289— Castle- 

don  V,  Turner,  1746,  8  Atk.,  257--Hunt  v,  Hort,  1791,  8  Bro.  C.  C,  dll-Hxm/ra,  Pol- 
lock V.  Gilmour,  1777.  M.,  8098,  and  M.,  Appx.  "  Legacy,"  No.  1,  questioned  in  Blair 
i;.  Blair,  1849, 12  D.,  112,  per  L.  Cockbum.    See  §  160.  (m)  Ulrick  ».  Litch- 

field, 1742,  2  Atk.,  872.  So  parole  is  inadmissible  for  proving  to  which  of  two  ante- 
cedents a  certain  relative  applies ;  Ij.  Walpole  v.  L.  Cholmondeley,  1797,  7  Dnrf.  and  E., 
188 — Castledon  v.  Turner,  tupra,  (n)  Strode  v.  Russell,  1708,  2  Vem.,  626. 

See  also  Goodinge  v,  Ooodinge,  1749, 1  Yes.  Sen.,  280— Edge  v.  Salisbury,  1749,  Amb., 
70— Green  v.  Howard,  1779, 1  Bro.  C.  C,  81.  (o)  Supra,  i  202. 

(p )  Supra,  a  194,  196. 


ift  A  legacy  was  left  to  the  Scottish  Missionary  Society  of  the  Established  Church  of 
Scotland.  It  was  competed  for  by  the  Scottish  Missionary  Society,  which  was  uncon- 
nected with  any  denomination,  and  by  the  Home  Mission  Committee  of  the  Church  of 
Scotland,  the  objects  of  the  latter  society  not  being  strictly  missionary,  ^he  majority 
of  the  Court  held  the  legacy  should  go  to  the  Scottish  Missionary  Society,  and  the  words 
"  of  the  Established  Church  of  Scotland  "  only /a2«a  demontlratio ;  Scottish  Missionary 
Society  v.  Home  Mission  Committee,  1868,  20  D.,  684.  Parole  evidence  was  admitted 
to  explain  a  devise  to  William  Marshall,  "  my  second  cousin,"  the  testator  having  no 
second  cousin  of  that  name,  but  two  cousins  once  removed,  whose  names  were  William 
Marshall  and  William  J.  R.  B.  Marshall ;  Bennet  v.  Marshall,  1866,  2  Kay  and  J.,  740. 
See  as  to  the  evidence  competent  for  the  purpose  of  identifying  entailed  lands,  Earl 
of  Leven  and  Melville  v.  Cartwright,  1861,  28  D.,  1088,  and  88  J.,  621. 
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themselves  are  neither  ambiguous  nor  obscure,  but  are  shewn  to  be 
equally  applicable  to  more  than  one  person  or  thing  (r). 

§  215.  On  the  one  hand,  a  latent  ambiguity  may  be  solved  by 
proving  which  of  several  objects  the  granter  intended  by  a  descrip- 
tion which  applies  indifferently  to  them  all  («).  Thus  where  an 
instrument  of  sasine  described  the  baiUe  as  "Brown  in  Dubbs,"  and 
it  was  averred  that  there  were  more  persons  than  one  answering 
the  description,  extrinsic  proof  was  held  admissible  for  pointing  out 
which  of  them  had  been  intended  {t).  And  in  an  English  case 
where  lands  had  been  left  to  John  Cluer  of  Calcot,  and  there  were 
two  persons,  father  and  son,  who  corresponded  to  that  description, 
parole  of  the  testator's  intention  to  bequeath  to  the  son  was  admit- 
ted (u).  So  where  a  devise  was  to  "John  Allen,  the  grandson  of 
my  brother  Thomas,  and  I  hereby  charge  the  same  with  the  pay- 
ment of  £100,  to  each  and  every  the  broth^ers  and  sisters  of  the 
said  John  Allen,  to  whom  I  give  the  same  accordingly;"  audit 
appeared  that  at  the  date  of  the  will,  Thomas,  the  testator's  brother, 
had  two  grandsons  named  John  Allen,  one  of  whom  had  several 
brothers  and  sisters,  while  the  other  had  one  brother  and  one  sis- 
ter; the  Court  received  proof  of  the  testator's  declarations,  although 
uttered  after  the  date  of  the  will,  to  shew  which  grandchild  he  had 
intended  (x).  On  the  same  principle  where  the  lands  of  Craig  are 
sold,  and  the  seller  has  North  and  South  Craigs,  parole  is  admis- 
sible to  shew  which  he  intended  (y). 

In  the  cases  thus  noticed,  the  object  of  the  extrinsic  proof  was 
not  merely  to  shew  circumstances  in  relation  to  the  granter,  from 
which  the  Court  might  by  construction  ascertain  the  meaning  of 
the  deed;  but,  on  the  footing  that  the  deed  when  read  by  the  light 
of  surrounding  circumstances  was  still  ambiguous,  proof  of  the 
granter's  intention  was  admitted,  in  order  that  the  Court  might,  as 
in  a  question  of  fact,  determine  which  object  he  meant  to  point  out 
by  the  latently  ambiguous  description.     Since,  therefore,  the  ex- 

(r)  This  distinction  was  introduced  into  English  law  by  L.  Bacon  (Maxims  Reg.,  28); 
and  is  fnUy  discussed  in  Wigram  on  Wills,  101  (proposition  vii) — 8  Starkie  Ev.,  755, 
768, 1269—2  Phil.  Ev.,  811—2  Taylor  Ev.,  781— Sngden  on  Vendor  and  Pnrch.,  174. 

(«)  Bell's  Pr.,  i  524— per  Lord  Ch.  Brongham  in  Logans  v.  Wright,  1881,  5  W.  S., 
246— «nd  in  Morton  v.  Hunters  &  Co.,  1880,  4  W.  S.,  886— Wigram,  n^pn»— Starkie, 
9Uffra—2  Phil.,  815— Taylor,  nipr»— Sngden  on  Vendor  and  Purch.,  175. 

(0  Morton  v.  Hunters,  ntpra,  {u)  Jones  v.  Newman,  1750, 1  W.  Black.,  60 ; 

explained  in  Doe  v.  Hiscocks,  1889,  5  Mee.  and  Wei.,  870.  (z)  Doe  d.  Allen  v. 

AUen,  1840, 12  Ad.  and  El.,  541 ;  4  Per.  and  Day^  220,  S.  0.  See  a  similar  case.  Doe 
d.  Gord  V.  Needs,  1836,  2  Me.  and  Wei.,  129.  (jf)  Macfarlane  v.  Watt,  1828, 

6  8.,  556,  per  L.  Pitmilly— Meers  v.  Ansell,  1771,  8  Wils.,  275—8  Starkie,  769. 

VOL.  I.  L 
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trinsic  evidence  is  admissible  to  proye  intention  as  an  ind^endent 
fact,  it  may  embrace  both  circumstances  which  indicate  inten- 
tion (z),  and  declarations  of  intention  made  at  the  time  of  granting 
the  deed  (a).  Whether  declarations  uttered  before  or  after  its  exe- 
cution win  be  received,  seems  to  depend  on  circumstances,  as  the 
occasions  on  which  they  were  made,  their  dates  compared  with  the 
date  of  the  deed;  the  question  being  whether  the  particular  decla- 
ration tendered  is  relevant  to  infer  intention  as  at  the  date  of  the 
deed  (6).* 

§  216.  On  the  other  hand  it  has  been  laid  down  repeatedly,  and 
with  authority,  that  evidence  of  the  granter's  intention  is  inadmis- 
sible for  the  purpose  of  clearing  up  Sk  patent  ambiguity.  In  a  Scotch 
case  already  cited.  Lord  Chancellor  Brougham  observed,  "you  are 
not  to  go  out  of  the  deed,  where  there  is  no  latent  ambiguity  but 
only  a  patent  ambiguity,  in  order  by  any  extrinsic  evidence  to  clear 
up  a  doubt  that  arises  before  your  eyes  upon  the  face  of  it.  If  it  is 
a  latent  ambiguity,  if  evidence  dehors  the  deed  raises  that  doubt, 
you  may  have  recourse  to  evidence  dehors  the  deed  to  settle  it. 
That  rule  is  as  old  as  the  time  of  Lord  Bacon,  when  he  held  the 
Great  Seal,  and  that  rule  holds  in  all  the  Courts  here  and  in  Scot- 
land" (c).  The  same  learned  judge  repeated  this  doctrine  in  an- 
other case  which  had  been  appealed  from  the  Court  of  Session  (d). 
Professor  Bell  thus  states  the  rule, — "There  are  two  kinds  of  ambi- 


(«)  Selwood  17.  Mildmay,  1797,  8  Ves.  Jun.,  806— Doe  d.  Chevalier  v.  Huthwaite, 
1S20,  8  B.  and  Aid.,  682— Keiller  t*.  Thomson's  Tr.,  1826,  4  S.,  724,  tupra,  §  208— 
Wigram,  p.  162.  (a)  Belwood  v.  Mildmay,  nipra — Hampshire  v.  Pierce,  2  Ves. 

Sen.,  216.  (6)  Both  previous  and  suheequent  declarations  have  been  held  ad- 

missible ;  Beanmont  v.  Fell,  1828,  2  P.  WiU.,  140— Doe'  d.  Hiscodu  v.  Hiscocks,  1889, 
6  Me.  and  Wei.,  868,  per  Abinger— Price  v.  Page,  1799,  4  Ves..  680— Whitaker  v. 
Tatham,  1881,  7  Bing.^  628 — Doe  d.  Allen  v.  Allen,  supra  (x).  In  Trimmer  v.  Bayne, 
1802,  7  Vesey,  617,  Lord  Chancellor  £ldon  observed,  "  I  fear  there  is  no  possibility  of 
saying  parole  declarations,  both  previons  and  subsequent,  are  not  admissible."  "  But 
there  is  a  very  great  difference  upon  the  point  whether  they  are  all  equally  weighty 
and  efficacious.  A  declaxation  at  the  time  of  making  the  will  is  of  more  consequence 
than  one  afterwards ;  and  a  declaration  after  the  will  as  to  what  he  had  done,  is  en- 
titled to  more  credit  than  one  before  the  will  as  to  what  he  intended  to  do ;  for  that  in- 
tention may  very  weU  be  altered,  but  he  knows  what  he  has  done."  See  also  Wigram, 
162— See  contra^  Thomas  v.  Thomas,  1796,  6  Durf.  and  E.,  671. 

*  In  thus  treating  of  the  mode  of  solving  latent  ambiguities,  the  views  adopted  by 
Vice-Chancellor  Wigram  in  his  admirable  Treatise  on  the  Interpretation  of  Willa 
(pp.  101,  et  seq,),  have  been  in  a  great  measure  followed,  as  being  most  consistent  both 
with  principle  and  vnth  the  English  authorities,  to  which  a  copious  reference  has  been 
indispensable.    See  2  229. 

(e)  Logans  v.  Wright,  n^mi,  1881,  6  W.  S.,  246.  {d)  Morton  v.  Hunters  & 

Co.,  n^mi,  1880,  4  W.  S.,  886. 
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goity,  which  are  to  be  dealt  with  differently,  Ist,  An  ambiguity 
patent  or  apparent  on  the  face  of  the  contract,  which,  unless  it  can 
be  solved  by  the  context  and  nature  of  the  contract,  may  be  fatal; 
2d,  A  latent  ambiguity,  arising  not  from  the  words,  but  in  their  ap- 
plication; and  in  this  case  extraneous  evidence  is  admissible  to 
clear  up  the  difficulty"  (e). 

§  217.     The  isame  rule  holds  in  England    It  is  thus  stated  by 
Chief-Justice  Gibbs :  "The  Courts  of  law  have  been  jealous  of  the 
admission  of  extrinsic  evidence  to  explain  the  intention  of  a  testa- 
tor; and  I  know  only  of  one  case  in  which  it  is  permitted,  that  is, 
where  an  ambiguity  is  introduced  by  extrinsic  circumstances.    Then, 
from  the  necessity  of  the  case,  extrinsic  evidence  is  admitted  to  ex- 
plain the  ambiguity  (/)."    The  doctrine  is  more  fully  expounded 
by  Lord  Abinger  in  a  lea^ng  case  in  the  Exchequer.    After  notic- 
ing that  the  circumstances  surrounding  the  testator  may  be  proved 
in  order  to  illustrate  the  meaning  of  the  will,  his  Lordship  ob- 
served— "There  is  another  mode  of  obtaining  the  intention  of  the 
testator,  which  is  by  evidence  of  his  declarations,  of  the  instruc- 
tions given  for  his  will,  and  other  circumstances  of  the  like  nature, 
which  are  not  adduced  for  explaining  the  words  or  meaning  of  the 
will,  but  either  to  supply  some  deficiency,  or  remove  some  obscurity, 
or  to  give  some  effect  to  expressions  that  are  unmeaning  or  ambi^ 
guous.     Now  there  is  but  one  case  in  which  it  appears  to  lis  that 
this  sort  of  evidence  of  intention  can  properly  be  admitted;  and 
that  is,  where  the  meaning  of  the  testator's  words  is  neither  ambi- 
guous nor  obscure,  and  where  the  devise  is  on  the  face  of  it  perfect 
and  intelligible,  but  from  some  of  the  circumstances  admitted  in 
proof,  an  ambiguity  arises  as  to  which  of  the  two  or  more  things, 
or  which  of  the  two  or  more  persons  (each  answering  the  words  in 
the  will),  the  testator  intended  to  express.     Thus,  if  a  testator  de- 
vise his  manor  of  S  to  A  B,  and  has  two  manors  of  North  S  and 
South  S,  it  being  clear  he  means  to  devise  one  only,  whereas  both 
are  equally  denoted  by  the  words  he  has  used,  in  that  case  there  is 
what  Lord  Bacon  calls  an  *  equivocation,'  that  is,  the  words  equally 
apply  to  either  manor,  and  evidence  of  previous  intention  may  be  re- 
ceived to  solve  this  latent  ambiguity;  for  the  intention  shows  what 
he  meant  to  do;  and  when  you  know  that,  you  immediately  per- 
ceive that  he  has  done  it  by  the  general  words  he  has  used,  which, 
in  their  ordinary  sense,  may  properly  bear  that  construction.     It 
appears  to  us,  that  in  all  other  cases  parole  evidence  of  what  was 
the  testator's  intention,  ought  to  be  excluded  upon  this  plain  ground, 

(«)  BeU'i  Pr.,  i  524.  (/)  Ozenden  o.  Chichistdr,  1816,  4  Dow,  08. 

l2 
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that  his  will  ought  to  be  made  in  writing,  and  if  his  intention  can- 
not be  made  to  appear  by  the  writing  explained  by  circumstances, 
there  is  no  will"  (g). 

The  English  text  writers  also  agree  in  holding  that  while  latent 
ambiguities  may,  patent  ambiguities  may  not,  be  cleared  up  by 
proof  of  the  grantei^s  intention  (A). 

§  218.  From  the  dicta  of  the  Lord  Chancellor  sitting  in  the 
Scottish  Court  of  last  resort,  the  opinion  of  a  leading  institutional 
writer  (Professor  Bell),  and  the  English  authorities  above  cited,  the 
rule  will  probably  be  held  as  fixed,  that  proof  of  intention  is  inad- 
missible in  order  to  explain  a  patent  ambiguity.  There  is,  however, 
not  a  little  looseness  and  some  conflict  in  the  English  authorities 
on  the  point  (t) ;  while  no  satisfactory  reason  has  yet  been  given 
for  the  distinction  in  this  respect  between  patent  and  latent  ambi- 
guities. It  is  usually  defended  on  the  ground  that  as  a  latent  am- 
biguity is  raised  by  evidence  dehors  the  deed,  it  may  be  laid  or 
removed  by  the  same  means  (j).  Yice-Chancellor  Wigram  (k) 
has  exposed  the  fallacy  of  this  explanation,  which  would  be  per- 
fectly logical  if  the  extrinsic  proof  admitted  to  remove  the  ambi- 
guity were  of  the  same  character  as  that  by  which  it  had  been 
raised.  But  the  ambiguity  arises  in  the  attempt  to  identify  the 
person  or  thing  described  in  the  deed,  without  proof  of  the  granter's 
intention  as  an  independent  fact;  whereas  the  rule  in  question 
allows  the  ambiguity  so  raised  to  be  solved  by  proof,  direct  or  cir- 
cumstantial, of  intention.  Mr  Wigram  (T)  accordingly  sums  up 
his  remarks  on  this  point  by  observing  that  the  decisions  admitting 
evidence  of  intention  '^must  be  considered  to  a  great  extent  as  ar- 
bitrary and  not  to  be  explained  upon  any  determinate  principle. 
They  appear  to  be  decisions  in  which  a  general  principle  haa  been 
sacrificed  to  meet  the  hardship  of  particular  cases." 

§  219.  It  will  be  kept  in  view,  however,  that  the  exclusion  of 
extrinsic  evidence  in  cases  of  patent  ambiguity  is  limited  to  proof 
of  the  granter's  intention  as  a  fact  independent  of  the  deed  (m). 
Evidence  of  any  facts  relating  to  the  subject  conveyed  (w),  of  any 
material  circumstances  which  surroimded  the  granter  (o),  and  of 
the  meaning  of  peculiar  phrases  occurring  in  the  deed  (jo),  is 


{g)  Doe  V,  Hiscocks,  1839,  5  Mee.  and  Wei.,  868,  869.  (h)  8  StarHe,  765, 

768— Taylor,  786— Sugden  on  Vend,  and  Pnrch.,  176— Wigram,  184—2  Evans'  Pothier, 
208.  (»)  See  Wigram,  180.  (/)  Morton  v.  Hunters,  tupra,  4  W.  S.,  887. 

(*)  Wigram,  12L  (/)  Wigram,  p.  180.  (m)  See  Wigram,  177. 

(n)  SuprOf  §  206,  et  nq.  (o)  Siqvra,  {  202,  et  seq.  (p)  Supra,  i  194,  ei  teg. 
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equally  admissible  whether  the  ambiguity  is  patent  or  latent.  The 
di£ference  between  such  evidence  and  evidence  of  intention  is  well 
illustrated  by  the  mode  in  which  the  Ck)urt  explicate  the  term 
"heirs."  That  is  a  flexible,  or  patently  ambiguous,  term;  the  mean- 
ing of  which  varies  with  the  nature  of  the  subject  conveyed,  the 
antecedent  titles  of  that  subject,  and  even  of  other  subjects  to 
which  it  may  be  accessory  (g).  Accordingly,  in  order  to  ascertain 
the  meaning  of  the  term  in  any  instance,  these  extrinsic  circum- 
stances are  not  only  admissible,  but  most  material.  For  example, 
the  primary  meaning  of  the  word  is  the  heir  ab  intestato  in  heri- 
tage (r).  Yet  in  conveyances  of  SL/etidum  novum  it  means  heir  of 
conquest  («);^*  while  in  personal  bonds  and  deeds  which  transfer 
personal  estate,  it  points  to  the  part/s  executors  {i).  If  there  has 
been  a  previous  destination  of  an  estate,  limiting  the  succession, 
the  general  term  heirs,  or  heirs  whatsoever,  will  in  all  the  subse- 
quent destinations  of  the  subject  be  understood  as  describing,  not 
the  heirs  at  law,  but  the  heirs  of  the  former  investiture,  unless 
strong  circumstances  raise  the  inference  that  the  original  destina- 
tion Was  meant  to  be  altered  {u)y^  Again,  where  one  who  has 
taken  a  right  to  himself  and  to  heirs  of  a  certain  character,  acquires 
adjudications,  reversions,  or  any  collateral  securities  aflFecting  the 
subject,  and  takes  the  conveyances  thereto  to  himself  and  his  heirs, 
that  term  will  be  construed  to  mean  the  heirs  to  whom  the  lands 
were  provided;  as  it  is  not  to  be  presumed  that  a  party  would  make 
one  class  of  his  heirs  the  debtors,  and  another  class  the  creditors  on 
the  same  subject  (t?).  For  a  similar  reason,  where  a  proprietor  in  a 
feodum  antiquum  purchases  the  teinds  of  his  lands  under  a  disposi- 

(q)  Enk.,  8,  8,  47.  (r)  Ersk.,  mpra,  {»)  Ersk.,  tupra, 

(t)  Enk.,  «tipra— Peanon  v.  Gorrie,  1824,  4  S.,  119— Blair  t\  Blair,  1849, 12  D.,  97. 

(tt)  EiBk.,  nipro— Hay  v.  Crawford,  1698,  M.,  14,899^Skene  v.  Forbes,  1725,  M., 

11,854— -M.  Clydesdale  v.  E.  Dundonald,  1727,  M.,  14,980^RaDkine  v.  Rankine,  1786, 

Elch.  "Mutual  contract,"  No.  4— Patons  v.  HamUton,  1797,  M.,  11,87^— Wilson  «. 

Wilson,  1811,  Hume  D.,  584.  (v)  Ersk.,  tupra — ^Wauchope  v.  D.  Boxburghe, 

14th  December  1815,  F.  C. ;  affd.  1  W.  S..  41. 


19  A  destination  in  favour  of  "  heirs  whatscever  "  of  a  party,  cerates,  if  he  takes  no 
right  himself,  in  favour  of  his  heir  of  Uue,  not  his  heir  in  conquest.  Where  an  estate, 
conquest  in  the  granter,  was  destined  to  the  grandchildren  of  the  granter,  whom  failing, 
to  the  granter*B  "  heirs  whatsoever,"  and  the  grandchildren  took  the  estate  and  died 
in  childhood,  it  was  held  that  the  granter's  heir  of  line  was  entitled  to  succeed ;  had 
the  grandchildren  not  taken  the  estate,  the  granter's  heir  in  conquest  would  have  suc- 
ceeded ;  had  the  destination  been  to  the  grandchildren  and  their  "  heirs  whatsoever," 
their  heirs  in  conquest  would  have  taken ;  Robison  v.  Robison,  1859,  21  D.,  905. 

17  Menzies  on  Conveyancing,  2d  edition,  669  ;  8d  edition,  699. 
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tion  to  himself  and  his  heirs,  these,  although  ^kfeadvm  navumy  go 
to  his  heir  in  heritage  (w). 

§  220.  From  these  cases  (x)  it  will  be  seen  that  the  extrinsic 
inquiry  is  admissible  in  order  to  discover  what  intention  the  granter 
has  expressed  by  a  word  which  has  different  bat  fixed  meanings  in 
different  circumstances.  When  the  meaning  of  the  word  has  been 
so  ascertained,  the  deed,  no  longer  ambiguous,  must  receive  its 
proper  legal  effect;  and  it  is  therefore  incompetent  by  parole,  by 
the  instructions  given  for  preparing  the  deed,  or  by  any  other  ex- 
trinsic evidence,  to  prove  that  the  granter  meant  to  attribute  some 
peculiar  meaning  to  the  word  referred  to  (y).^ 

§  221.  Tenthly — ^Where,  from  two  provisions  or  bequests  to  the 
same  effect  occurring  in  separate  deeds,  the  question  arises  whether 
both  or  only  one  be  effectual,  it  would  seem  that  extrinsic  evidence 
is  admissible  to  solve  the  difficulty. 

§  222.  On  this  point  it  is  necessary  to  observe,  that  when  a 
testator  leaves  two  testamentary  deeds  or  bequests  in  favour  of  the 
same  persons,  the  primary  rule  is,  that  unless  the  one  is  revoked 
by  the  other  expressly,  or  by  plain  implication,  both  shall  receive 
effect,  as  such  must  be  presumed  to  have  been  the  granter's  inten- 
tion (z).  Yet  this  presumption  will  yield  to  a  contrary  inference, 
where  the  terms  of  the  deeds  imply  that  the  second  bequest,  if 
identical  in  amount  with  the  first,  was  meant  to  be  a  repetition  of 
it,  or  if  differing  in  amount,  was  intended  to  be  substitutionary: 
the  burden  of  proof  always  lying  on  the  party  who  maintains  that 


(to)  Greenock  v.  Qreenock,  1786,  M.,  6612.  But  an  heir  of  entail  purchasing  his 
teinds  under  a  fee-simple  title,  does  not  bring  them  under  the  fetters  of  the  entail ;  en* 
tails  being  atrieti  juritf  and  depending  on  statute ;  Spalding  o.  Laurie,  1784,  M.,  14,461. 
See  also  Galbraith  v,  Graham,  14th  January  1814,  F.  C.  (z)  The  cases  thus 

cited  are  merely  by  way  of  illustration ;  a  full  exposition  of  the  law  on  the  point  being 
beyond  the  scope  of  this  treatise.  The  authorities  are  collected  in  Blair  v.  Blair,  1849, 
12  D.,  97 ;  and  are  very  fully  and  ably  analysed  in  the  session  papers  of  that  case  (Ad- 
Tocates'  Library  Collection).  (y)  The  cases  on  this  point  are  cited  wpra,  §  192, 

(«),  (f0).  {z)  Stoddart  v.  Grant  and  Others,  1852, 1  Macq.,  168 ;  reversing  11 

D.,  860— Gillespie  v.  Donaldson's  Tr.,  1881,  10  S.,  174— Sutherland  v.  Sutherland, 
1826.  4  S.,  220— Elliot  tr.  L.  Stair's  Tr.,  1828,  2  S.,  260— Clark  v.  Hay,  ib..  SlS—Stra- 
ton's  Tr.  «.  Cunningham,  1840,  2  D.,  820— Bell's  Pr.,  }  1871—1  Williams  on  Execu- 
tors, 184. 


1*  The  judgment  in  the  case  of  Bobiaon  wpra  involved  the  apparent  anomaly,  thai 
the  meaning  of  the  term  "  heir  whatsoeTer,"  and  the  intention'of  the  granter,  were  held 
to  be  affected  by  events  happening  after  the  granter's  death.  But  the  Court  held  that 
to  be  no  sufficient  olqection  to  the  judgment ;  Robison  v.  Robison,  tupra. 
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I 

only  one  of  the  bequests  was  meant  to  stand  (a).  In  determining 
this  question,  the  Court  will  look  chiefly  at  the  terms  of  the  deeds 
themselves.  But  they  may  also  admit  the  extrinsic  fact  that  the 
testator's  fortune  increased  or  diminished  between  the  dates  of  his 
deeds,  as  that  throws  considerable  light  on  the  question  (6).^* 

§  223.  It  is  not  so  clear  whether  evidence,  direct  or  circum- 
stantial, of  the  testator's  intention  can  be  admitted.  In  one  old 
case,  where  a  party  by  two  deeds,  executed  within  a  fortnight  of 
each  other,  mortified  certain  annuities  for  the  board  and  education 
of  poor  children,  both  deeds  being  precisely  the  same,  except  only 
that  the  later  in  date  appointed  one  more  boy  to  be  educated,  and 
mortified  a  larger  sum,  than  did  the  former, — in  a  question  whether 
the  second  was  to  be  held  as  additional  to  or  substitutional  for  the 
first,  the  Court  of  Session  found  that  the  two  mortifications  sub- 
sisted as  separate  deeds.  The  truster's  heir  reclaimed  against  this 
judgment,  and  prayed  that  the  person  who  prepared  and  wrote 
both  deeds,  and  who  was  one  of  the  instrumentary  witnesses  to 
both,  should  be  examined  as  to  the  truster's  directions  and  declara- 
tions on  the  point  in  issue,  and  generally  as  to  whether  it  was 
his  intention  that  both  should  subsist,  or  that  the  second  should 
include  the  first  and  stand  alone.  The  Court  of  Session  having 
refused  this  petition,  the  House  of  Lords  on  appeal  altered  the  judg- 
ment, and  remitted  with  an  order  on  the  Court  to  allow  the  proof 
craved  (c).  The  proof  was  thus  received  in  order  to  show  that  the 
granter  of  the  two  deeds  intended  that  only  one  of  them  should 
stand.  Its  object  was  to  redargue  the  legal  construction  of  the 
deeds  as  both  subsisting  declarations  of  intention.  In  another  case 
where  two  legacies  of  the  same  amounts  had  been  left  to  the  same 
persons,  the  Court  had  regard  to  the  fact  that  the  testator's  affection 
for  them  had  increased,  while  he  had  no  predilection  for  his  heir-at- 
law;  and,  proceeding  partly  on  that  proof,  the  Court  gave  effect  to 
the  double  bequest  (rf).     It  would  seem  that  proof  of  intention  ia 

(a)  Horsbargh  v.  Honbnrgh,  1S47,  9  D.,  881—2  Williams  on  Ex.,  1107,  and  cases 
there  cited— Cases  in  note  (z).  {b)  Per  Lord  Troro  in  Stoddart  v.  Qrant,  ntpra 

^-Lindsay  v,  Henderson,  1827,  5  S.,  297— per  Lord  Jeffrey  in  Horsbnrgh  v.  Horsbnrgh, 
jupni— Gny  v.  Sharp,  1888, 1  My.  and  Kee.,  689.  (c)  Falconer  o.  Falconer, 

1721,  Bob.  Ap.,  877— See  also  Ker  v,  Wauchope,  1694,  4  B.  Sup.,  201. 

(d)  Lindsay  o.  Henderson,  wpn. 


1*  There  is  a  presumption  in  the  law  of  England  against  double  portions  in  family 
settlements,  but  (per  Lords  Chelmsford  and  Wensleydale,  Lord  Cranworth  dissenting) 
not  in  the  law  of  Scotland :  Kippen  v.  Darley,  1868,  8  Macqueen,  208— Beattie  v.  Thom- 
son, 1861,  28  D.,  1168— Hopwood  v.  Hopwood,  1859.  7  Clark's  H.  of  L.,  728. 
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admissible  in  England,  where  two  beqnests  are  so  nearly  alike  as 
to  create  the  inference  that  only  one  of  them  was  meant  to  take 
effect  (c).  In  allowing  that  inference  to  be  overcome  by  proof  of 
actual  intention,  the  Court  in  effect  support  the  declared  intention 
of  the  granter,  as  the  object  is  "  not  to  show  that  the  testator  did 
not  mean  what  he  has  said,  but  on  the  contrary  to  prove  that  he 
did  mean  what  he  has  expressed "  (/).  This  principle  applies  in 
England  wherever  the  proof  is  tendered  to  "  rebut  an  equity"  (g) ; 
as,  for  example,  to  show  that  a  debtor  leaving  his  creditor  a  legacy 
did  not  mean  that  it  should  go  in  satisfaction  of  the  debt  (A),  to 
prove  that  a  portion  advanced  to  a  child  after  the  date  of  a  will, 
was  not  intended  to  be  an  ademption  of  a  legacy  to  the  same 
amount  (t).  But  where  the  Court,  on  construing  the  deeds  together 
conclude  that  they  are  both  subsisting,  extrinsic  evidence  is  inad- 
missible in  England  (except  in  replication)  for  the  purpose  of  prov- 
ing that  they  are  substitutionary,  because  such  evidence  would  con- 
tradict and  limit  the  expressions  in  the  deed  (k),^ 

The  competency  of  thus  proving  intention  has  been  chaUenged 
in  a  recent  case ;  where  the  Court  considered  that  the  intention  of 
the  testator  was  to  be  determined  solely  from  the  terms  of  the 
deeds  themselves  (Z).  But  the  question  of  the  admissibility  of  ex- 
trinsic eddence  did  not  require  to  be  decided  in  that  case. 

§  224.  Eleventhly — ^In  construing  ambiguous  expressions  in 
deeds,  especially  those  of  ancient  date,  it  is  competent  to  prove  the 
usage  or  possession  which  has  followed  on  them,  and  which  is  the 
parties'  own  exposition  of  their  language  and  intentions.  This, 
indeed,  is  the  best  mode  of  explaining  obscure  or  obsolete  expres- 
sions in  old  writings  (m). 

(e)  Hunt  V.  Beach,  1821,  5  Mad.,  861,  adopted  by  L.  Ch.  Sugden  in  HaU  v.  Hill, 
1841, 1  Dra.  and  War..  127— Coote  r.  Boyd,  1789,  2  Br.  C.  C,  521— Lee  v.  Pain,  1844, 
4  Hare,  216.    But  see  eomlra,  Guy  v.  Sharp,  tupra,  (/)  Per  Sir  J.  Leach,  in 

Hunt  V.  Beach,  tupra,  (g)  Taylor,  792 — 8  Starkie,  788 — Langham  r.  Sanford, 

1810, 19  Ves.,  641.  (A)  Cuthbert  ».  Peacock,  1707,  2  Vern.,  598. 

(i)  Debeze  v,  Mann,  1787,  2  Bro.  C.  C,  165— Ellison  v.  Cookson,  1788.  ib.,  807, 1 
Ve«.,  100  6.  C— Trimmer  v.  Bayne,  1802,  7  Ves.,  508.  (*)  Hurst ».  Beach, 

1821,  5  Mad.,  851— Hall  v.  Hill,  1841, 1  Dm.  and  War.,  127,  per  L.  Gh.  Sugden— Quy 
t;.  Sharp,  1888,  1  My.  and  Kee.,  608,  per  L.  Gh.  Brougham — But  see  Goote  v.  Boyd, 
1789.  2  Br.  0.  G.,  521— Gampbell  v.  E.  Radnor,  1788, 1  Bro.  G.  G.,  271. 

(I)  Horsburgh  v,  Horsburgh,  ntpra^  particularly  opinion  of  Lord  Justice-Glerk  Hope. 

(m)  Per  L.  Wynford  in  Heriot's  Hospital  v.  McDonald,  1880, 4  W.  S.,  101 ;  affirming 
S.  1).  Teind  Ca.,  156—2  Phil.,  846— Taylor,  780—8  Starkie,  776— Sugden  on  Vend. 


^  Roper  on  Legacies,  4th  edition,  1028. 
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§  225.  Accordingly,  where  a  charter  described  its  subject  both 
by  measurement  and  as  possessed  by  A  B  and  bounded  by  a  certain 
yard,  and  a  question  rose  whether  a  piece  of  ground  included  in  the 
description  by  measurement,  but  not  so  possessed  or  bounded,  was 
conveyed,  the  Court,  on  considering  a  proof  which  they  had  allowed 
before  answer,  held  that  the  description  by  measurement  was  erro- 
neous, and  must  be  controlled  by  the  possession  and  boundaries  (n). 
So  in  a  question  between  a  superior  and  vassal  as  to  their  respective 
liabilities  for  parish  burdens  under  a  doubtful  clause  in  the  feu-char- 
ter, proof  of  their  mutual  actings  for  a  number  of  years  after  its 
date  is  admissible  and  important  to  solve  the  difficulty  (o).  Thus 
also  a  thirlage  on  tenants  within  a  certain  barony  to  grind  the 
"  whole  grindable  com  and  grains  at  the  barony  mill,"  may  be  ex- 
plained by  supervening  usage  to  mean  a  thirlage  of  all  growing 
com  except  seed  and  horse  com,  being  the  thirlage  which  the 
barony  mill  had  enjoyed  by  immemorial  custom  {p).  On  the  same 
principle  in  coustruing  crown  charters  to  burghs  and  other  ancient 
deeds,  the  English  Courts  have  repeatedly  given  effect  to  contem- 
poraneous and  consequent  usage  (r). 

§  226.  This  kind  of  proof  is  also  admissible  in  questions  as  to 
the  articles  subject  to  impost,  and  the  amount  of  dues  exigible, 
under  ancient  Acts  of  Parliament  in  favour  of  magistrates  of  burghs 
and  the  like  (js). 

and  Parch.,  178.  The  English  authorities  speak  of  this  as  proof  of  oofifemporofieoM 
usage.  But  that  term  does  not  accurately  define  usage  which,  ex  hypothuif  must  always 
follow  on  the  instrument  in  question.  See  per  Lord  Brougham  in  Mag.  of  Dunhar  v. 
Her.  of  Dunbar,  tnfra,  §  226.  (n)  Clark  v.  Scott,  1826,  6  S.,  109 ;  6  S.,  1028. 

(o)  Bruce  v.  Carstairs,  1778,  M.,  2833;  affirmed  on  appeal — Dundee  Masters  and 
Seamen  v.  Wedderbum,  1880,  8  S.,  547 — Heriot*s  Hospital  v.  Macdonald,  wupra,  (*'»)— 
Imrie  r;.  Heriot*B  Hospital,  1828,  S.  D.  Teind  Ca.,  152.  (p)  Simson  v.  Fordyce's 

Tr.,  1824,  3  S.,  225.  See  Cunningham  v.  Dunlop,  1886,  15  S.,  295,  where,  in  a  ques- 
tion as  to  the  extent  of  a  servitude  of  pasturage  fixed  by  decree-arbitral,  proof  of  the 
subsequent  possession  was  admitted.  See  alto  L.  Falconer  v.  Taylor,  1775,  2  Pat.  Ap. 
Ca.,  873— Falconer  v.  Lawson,  1778,  ib.,  442— Cochran  v.  Wallace,  1820,  2  Mur.,  297— 
Seattle  v.  Law,  1787,  Hume  D.,  729.  (r)  R.  v.  Varlo,  1775, 1  Cowp.,  248— 

Blankley  v.  Winstanley,  1789,  8  Durf.  and  E.,  279-— R.  v,  Bellringer,  1792,  4  ib.,  810— 
R.  u.  MiUer,  1795,  6  ib.,  280— per  L.  Ch.-Just.  Tindal,  in  Shore  ».  Wilson,  1842,  9  CI. 
and  Finn.,  569— In  Att.-Gen.  v.  Drummond,  1842,  1  Dm.  and  War.,  868,  Lord  Chan- 
cellor Sugden  observed — **  One  of  the  most  settled  rules  of  law  for  the  construction  of 
ambiguities  in  ancient  documents  is,  that  you  may  resort  to  contemporaneous  usage  to 
ascertain  the  meaning  of  the  deed.  Tell  me  what  you  haye  done  under  such  a  deed, 
and  I  will  tell  you  what  the  deed  means."  See  also  Sugden  on  Vend,  and  Purch.,  178 
—2  Phil.,  846—3  Starkie,  775— Taylor.  780.  (»)  Mag.  of  Linlithgow  v,  Edin. 

and  Glaa.  Railway  Co.,  1845,  7  D.  1071 :  1  Macq.  Ap.  Ca.,  1— Milne  v.  Leys,  1852,  14 
D.,  798— Murray  t.  Listen,  1843,  5  0.,  1054— Girdwood  v.  Campbell,  1829,  7  S.,  840, 
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g  227.  Even  public  statutes  of  ancient  date  may  be  construed  by 
the  light  of  contemporaneous  and  consequent  usage,  as  the  expositor 
of  their  scope  and  meaning  (t).  Thus,  in  construing  the  important 
public  statute  of  1579,  c.  74,  where  the  question  was  whether  the 
poor  of  a  parish,  which  contained  both  a  landward  district  and  a 
burgh,  were  to  be  managed  and  maintained  separately  or  as  the 
poor  of  one  parish,  proof  of  the  relative  usage  was  held  in  the  House 
of  Lords  to  be  admissible  as  explaining  the  statute,  the  terms  of 
which  left  the  question  doubtful  (u).  So  in  a  question  whether 
interlocutors  pronounced  by  presbyteries  required  to  be  authenti- 
cated in  terms  of  the  Act  1686,  c.  3,  which  applies  to  "  all  interlo- 
quitors  pronounced  by  the  Lords  of  Councill  and  Session,  and  all 
other  judges  within  the  kingdome,"  proof  of  the  usage  on  the  point 
was  admitted,  and  was  the  chief  ground  on  which  both  the  Court 
of  Session  and  House  of  Lords  sustained  the  interlocutors  in  ques- 
tion, although  they  did  not  bear  the  statutory  authentication  (x). 
And  in  a  recent  case,  not  yet  reported,  where  the  question  was 
whether  the  provisions  of  the  Acts  1633,  c.  6 — 1690,  c.  17 — 1693, 
c.  22 — 1706,  c.  6 — regarding  the  right  of  presbyteries  to  supervise 
schools  and  universities,  applied  to  a  certain  public  burgh  school, 

and  9  S.,  170— E.  Aboyne  v.  Mag.  of  Edinburgh,  1776,  M.,  1972— See  also  Hag.  of 
Lauder  v.  Brown,  1754,  M.,  1987;  5  B.  Sup.  819,  S.  C— Mag.  of  Dunbar  v.  Kelly, 
1829,  8  S.,  128— Mag.  of  Wigtoun  v.  M'Clymont,  1884, 12  S.,  289.  As  to  the  effect  of 
usage  following  on  royal  charters  and  statutes  creating  a  university,  see  Senatus  Aca- 
demicus  of  Edinburgh  v,  Mag.  of  Edinburgh,  1851, 14  D.,  74,  now  (April  1854)  under 
appeal.'^  (t)  Besides  the  authorities  in  the  following  notes,  see  Stair,  8,  8,  6 

— Ersk.,  1,  1,  46— Meldrum  v,  Tolquhon  1675,  M.,  6787— Henry  t;.  Pearson,  1888, 
16  8.,  827— Sugden  on  Vend,  and  Purch.,  178—3  Starkie,  777— Shephard  v,  Gos- 
nold,  Vaughan*s  Rep.,  169— R.  t;.  Scott,  1788,  8  Durf.  and  E.,  604. 

(tt)  Mag.  of  Dunbar  v.  Her.  of  Dunbar,  1885, 1  Sh.  and  M*L.,  184, 196.  In  giving 
judgment  in  this  case,  Lord  Brougham  observed, — "  It  is  quite  true  that  as  against  a 
plain  statutory  rule  no  usage  is  of  any  avail.  But  this  undeniable  proposition  supposes 
the  statute  to  speak  a  language  not  to  be  misunderstood,  a  language  plainly  and  indubi- 
tably differing  from  the  purport  of  the  usage.  When  the  statute,  speaking  on  some 
points,  is  silent  as  to  others,  usage  may  well  supply  the  defect,  especially  if  it  is  not  in- 
consistent with  the  statutory  directions  where  any  are  given ;  or,  when  the  statute  uses 
a  language  of  doubtful  import,  the  acting  under  it  for  a  long  course  of  years  may  weU 
give  an  interpretation  to  that  obscure  meaning,  and  reduce  that  uncertainty  to  a  fixed 
sense ;  optimua  Ugum  interpret  eonmehtdo^  which  is  sometimes  termed  contemporaneous 
exposition ;  and  where  you  can  carry  back  the  usage  for  a  century,  and  have  no  proof 
of  a  contrary  usage  before  that  time,  you  fairly  reach  the  period  of  contemporary  expo- 
sition." The  Court  below  were  divided  on  the  point,  11  S.,  879.  (z)  Ferguson 
V.  Skirving.  1860,  12  D.,  1146 ;  affirmed  1  Macq.,  282. 


'1  Affirmed  26th  May  1854.  26  J.,  5  0. 
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the  Court  were  of  opinion  (but  did  not  decide  the  point)  that  proof 
of  the  usage  by  which  the  statutes  had  been  followed  was  admis- 
sible in  explication  of  their  scope  and  meaning  (y).^ 

§  228.  But  while  usage  is  admissible  to  explain  such  writings 
in  so  far  as  their  construction  is  doubtful,  it  cannot  be  received  for 
the  purpose  of  altering  or  controlling  their  meaning  when  clear  («). 
The  allegation  that  a  right  constituted  by  writing  has  been  lost  or 
limited  by  non-use,  must  be  maintained  upon  the  law  of  prescrip- 
tion. 


CHAPTER  III. — OF  THE  ADMISSIBILITY  OF  CUSTOM  AND  USAGE  OF 
TRADE  TO  MODIFY  OR  EXPLAIN  WRITINGS. 

§  229.  It  has  already  been  seen  that  extrinsic  evidence  is  ad- 
missible to  prove  any  peculiar  meaning  which  custom  or  usage  of 
trade  has  assigned  to  words  occurring  in  a  deed  (a),  and  that  ambi- 
guous expressions  may  be  read  by  the  light  of  the  usage  by  which 
the  deed  has  been  followed  (6).  An  important  class  of  questions  re- 
mains,— namely,  as  to  proving  the  custom  of  a  district  or  commu- 
nity, or  the  usage  of  a  particular  trade,  in  order  to  supply  omissions, 
or  to  modify  expressions,  in  written  contracts  and  obligations.^ 

§  230.  In  the  first  place,  it  is  clearly  incompetent  for  one  of 
the  parties  to  a  written  contract  to  prove  custom  in  contradiction  of 
the  writing;  because  "  the  engagements  of  the  parties  to  each  other 
by  the  express  stipulations  of  a  written  instrument  exclude  all  con- 
sideration of  the  custom  of  the  country "  (c).^    This  rule  (which 

(y)  PreBb.  of  Elgin  v,  Mag.  of  Elgin,  7th  March  1854.»  ,  («)  Per  Lord 

Brougham,  in  Mag.  of  Dunbar  v.  Her.  of  Dunbar,  tupra — R.  v,  Varlo,  1776,  1  Govp., 
248— R.  V,  Miller,  1796,  6  Durf.  and  E.,  280—8  Starkie,  776.  (a)  Supra,  i  194, 

et  $eq,  (6)  Supra,  }  224,  et  seq.  (c)  Duke  of  Roxburghe  v.  Robertson, 

17th  July  1820,  2  Bligh,  166,  168,  per  L.  Gh.  Eldon;  reversing  28th  June  1816,  Hume 
D..  867— BeU's  Pr.,  101.    See  also  Taylor,  766,  9—2  Phil.,  846. 


^  Reported  1861,  24  D.,  287.  It  was  proved  that  the  school  was  a  public  burgh 
school ;  and  on  the  questions.  Whether  the  acts  applied  to  burgh  schools,  or  to  parish 
schools  only,  and  whether,  if  they  applied  to  both,  the  right  of  the  presbyteries  had 
been  d^linquished  as  to  burgh  schools,  it  was  held  that  the  acts  applied,  and  that  the 
usage  in  the  burgh  had  been  in  conformity  with  the  acts ;  and  the  right  of  the  presby- 
tery was  sustained  without  proof  of  usage  in  other  burghs,  which  was  not  allowed. 

1  The  usage  will  not  receive  effect  if  unreasonable,  unrighteous,  or  unfair ;  Paxton 
©.  Courtnay,  1860,  2  F.  and  F.,  181— Bottomley  w.  Forbes,  6  Bing.  N.  C.,  121— Cuthbert 
V.  Gumming,  1866, 11  Hurl,  and  Gord.,  406,  and  10  Hurl,  and  Qord.,  809. 

'  Muncey  i».  Dennis,  1866,  1  Hurl,  and  Norm.,  216. 
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hardly  requires  authority),  is  well  illustrated  by  some  cases  in  the 
House  of  Lords,  where  leases  which  provided  that  all  the  fodder 
except  hay  should  be  consumed  on  the  land  and  never  be  sold  or 
removed,  and  that  all  the  dung  should  be  laid  on  the  farm  the  last 
year  of  the  lease,  were  not  allowed  to  be  controlled  by  proving  the 
custom  of  the  district  to  remove  the  straw  of  the  way-going  crop  (d). 
So  where  a  contract  for  building  a  comer  house  fully  specified  the 
rate  per  yard,  Ac,  for  the  different  parts  of  the  building,  and  the 
house  was  built  according  to  a  plan  which  showed  there  was  circu- 
lar work,  and  which  was  held  in  the  circumstances  to  have  formed 
part  of  the  contract,  the  builder  was  not  allowed  to  prove  a  practice 
to  charge  double  prices  for  circular  building  (e). 

§  231.  Proof  of  custom  is  inadmissible,  not  only  where  the 
written  contract  expresses,  but  also  where  it  fairly  implies,  a  con- 
trary stipulation  (/).  Accordingly,  where  a  written  lease  contained 
full  provisions  as  to  the  tenant's  remuneration  for  improvements, 
he  was  not  allowed  to  prove  a  custom  by  which  the  landlord  gave 
his  tenants  an  additional  allowance,  although  such  proof  would  not 
have  expressly  contradicted  the  deed  (g).  And  where  a  written 
lease,  which  was  full  and  minute  in  its  stipulations,  did  not  take 
the  tenant  bound  at  his  entry  to  pay  for  the  preparation  of  the  sum- 
mer fallow  by  the  outgoer,  the  landlord,  who  paid  the  amount  to  the 
outgoer,  was  not  allowed  to  prove  that  by  the  custom  of  the  district 
the  incoming  tenant  had  to  refund  it  to  him  (A).  So  where  the 
powers  of  the  manager  of  a  compajiy  were  detailed  in  writing,  and 
he  offered  to  prove  that  by  usage  of  trade  persons  in  his  situation 
appointed  the  servants  under  them,  the  evidence  was  excluded,  al- 
though the  written  contract  was  silent  on  the  point  (t).  On  the 
same  principle  where  iron  was  bought  under  certain  scrip-notes 
which  described  it  as  "  good  merchantable  brand,"  the  Court  were 
of  opinion  that  the  purchaser  could  not  prove  that  by  the  course  of 
dealing  of  the  sellers  (who  were  extensive  iron  masters  and  iron 
merchants)  brand  from  particular  works  ought  to  have  been  deli- 
vered 0*).* 

(d)  Duke  of  Boxbnrghe  v.  Robertson,  nqi>ra — Gordon  v.  Robertson,  1826,  2  W.  8., 
116;  reversing  8  S.,  666— Gordon  v.  Anderson,  1828,  8  W.  S.,  1 ;  reversing  4  S.,  18. 

(e)  Scott  V.  Hutton,  1827,  6  S.,  288.  (/)  2  Phil.,  889— Smith's  Lead.  Cases, 
806,  869— per  Parke  in  Hutton  v.  Warren,  1886,  1  Me.  and  Wei.,  466,  477. 

(g)  Gordon  v.  Thomson,  1881,  9  S.,  786.  (A)  Alexander  v.  Gillon,  1847,  9 

D.,  624.  (t)  Gye  k  Co.  v.  Hallam,  1882,  10  S.,  612.  (/)  Mackenzie  v. 

Dunlop,  1868,  16  D.,  129.*    From  the  mode  in  which  the  point  arose,  it  was  not  ex- 
pressly decided. 


3  Judgment  reversed;  and  held  that  it  might  be  proved  that,  according  to  the  general 
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The  principle  of  these  causes  is,  that  as  the  contract  by  implica- 
tion embraces  the  matter  on  which  the  proof  of  custom  is  tendered, 
the  parties  are  presumed  to  have  considered  that  matter,  and  not 
left  it  to  be  imported  by  parole  into  their  agreement.  In  other 
words,  the  terms  of  the  writing  are  more  in  accordance  with  the 
exclusion  than  with  the  admission  of  the  extrinsic  proof.  Under  a 
lease  a  portion  of  land  was  reserved  for  fallow  and  green  crop,  and 
it  was  provided  that  the  tenant  should  plough  that  portion,  and  be 
allowed  a  certain  sum  for  ploughing, — held  that  he  could  not  claim 
an  additional  allowance  at  common  law  (k),^ 

§  232.  On  the  other  hand,  when  a  question  arises  on  a  point 
for  which  the  written  contract  neither  expressly  nor  by  implication 
provides,  the  parties  are  presumed  to  have  contracted  with  reference 
to  the  customary  rule,  which  may  therefore  be  proved  as  supple- 
menting the  written  agreement.  Thus  where  a  feu-contract  pro- 
vided that  each  feuar  should  make  up  the  street  opposite  to  his  own 
feu,  but  there  was  no  provision  as  to  making  up  the  street  opposite 
the  vacant  stances,  one  of  the  feuars  was  allowed  to  prove  the 
practice  of  superiors  to  make  up  that  part  of  the  street  (J).  And 
where  the  trustees  of  an  outgoing  tenant  sold  the  turnips  of  his 
last  crop,  and  this  was  not  excluded  by  the  terms  of  the  lease,  proof 
that  they  had  acted  according  to  the  custom  of  the  district  was 
admitted  in  an  action  by  the  landlord  for  the  proceeds  of  the 
sale  (m).* 

{k)  Shireff  v.  L.  Lovat,  1864,  17  D.,  177.  (/)  Hatton  r.  Feddie,  1880,  5  Mur., 

157.  (m)  Hamilton  r.  Reid's  Tr.,  1824,  2  S.,  611— See  also  M'lntosh  v, 

Ogilvy'B  Tr.,  1806,  Hume  D.,  822— Wigglesworth  v.  DaUison,  1779,  1  Smith's  Lead. 
Cases,  800. 


usage  of  trade,  the  scrip  notes,  according  to  their  true  construction,  referred  to  the  special 
kind  of  iron  allejged ;  and  that  as  general  usage  of  trade  could  be  proved  only  by  proof 
of  an  accumulation  of  particular  usages,  it  was  competent  to  prove  that  parties  dealing 
with  the  defenders  so  understood  their  scrip  notes ;  but  the  mere  dealing  of  the  sellers 
could  not  of  itself  control  the  meaning  of  the  notes;  Mackenzie  v.  Dunlop,  1866,  8 
Macqueen,  22. 

^  A  charterer  of  a  vessel  to  China,  the  ship  to  be  consigned  to  his  agents,  was  not 
allowed  to  prove  that,  according  to  a  custom  in  China,  the  agent  there,  as  the  charterer's 
consignee,  was  entitled  to  provide  charters  for  the  homeward  voyage,  because  no  such 
stipulation  was  in  the  contract;  Phillipps  v.  Briard,  1  Hurl,  and  Norm.,  21. 

On  proof  that,  according  to  the  usage  of  a  particular  trade,  a  broker  who  purchased 
without  disclosing  his  principal  was  liable  as  principal, — a  broker  was  made  liable  as 
principal,  notwithstanding  that  the  terms  of  the  bought  and  sold  notes,  though  they  did 
not  disclose  the  principal,  clearly  expressed  that  the  broker  was  contracting  as  an  agent 
and  not  on  his  own  account ;  Dale  v.  Humfrey,  1868,  Ellis  and  Ellis,  1004. 

s  A  custom  that  underwriters  are  not  held  liable  for  general  average,  in  respect  of  the 


] 
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§  233.    This  principle  is  specially  applicable  to  mercantile  con- 
tracts, which  are  often  expressed  shortly  and  on  the  mutual  under- 
standing that  the  custom  of  trade  regulates  all  matters  not  expressly 
provided  for.    Accordingly,  "all  contracts  made  in  the  ordinary 
course  of  trade,  and  without  special  stipulation,  are  presumed  to 
incorporate  the  usage  and  custom  of  the  trade  to  which  they  relate. 
The  trade  as  exercised,  and  its  usual  practice  known  to  the  parties, 
are  mutually  understood  to  be  within  their  intention  in  forming 
their  bargain,  and  to  be  relied  on  in  their  execution  of  it"  (n).* 
Thus  where  a  contract  of  sale  does  not  specify  the  term  of  payment, 
the  buyer  may  prove  usage  of  trade  to  allow  a  certain  period  of 
credit  (o).    Where  a  merchant  in  Aberdeen  bought  from  a  merchant 
in  Botterdam  a  certain  quantity  of  timber,  and  a  question  arose, 
whether  the  timber  delivered  was  of  the  proper  size,  the  seller 
proved  it  was  right  according  to  the  mode  of  measurement  used  in 
Botterdam,  while  the  purchaser  contended  that  he  was  entitled  to 
have  the  timber  as  by  the  measure  used  in  Aberdeen.    The  chief 
question,  therefore,  having  come  to  be,  whether  Botterdam  or 
Aberdeen  was  to  be  held  the  port  of  delivery,  the  Court  allowed 
the  purchaser's  letter  (which  was  silent  on  the  point)  to  be  shewn 
to  mercantile  witnesses,  in  order  that  they  might  state  whether 
they  would  understand  the  delivery  under  the  contract  to  be  at 
Aberdeen  or  Botterdam.     The  evidence  also  embraced  the  custom- 
ary mode  of  measurement,  on  the  supposition  of  Botterdam  being 
the  port  of  delivery  (p.)    So  in  a  case  arising  out  of  a  written  con- 
tract to  make  a  road,  the  contractor  taking  the  stones  from  a  quarry 
belonging  to  the  employer,  the  former  was  allowed  to  prove  that 
by  usage  of  trade  the  chips  belonged  to  him  (q)J 


(n)  1  Bell's  Com.,  440.  (o)  Burbidge  &  Co.  v,  Sturrock,  1832, 10  S.,  620. 

(p)  Schuurmans  v.  Stephens,  1882, 10  S.,  889,  and  11  S.,  781. 
(q)  Inglis  0.  Cunnlnghame,  1826,  4  Mur.,  74. 


jettison  of  goods  stowed  on  deck,  is  a  valid  custom,  and  may  be  prored  without  contra- 
dicting the  ordinary  terms  of  a  policy ;  Miller  v.  Fotheringham,  1861,  6  Hnrl.  and 
Norm.,  278.  Where  bought  and  sold  notes  of  mining  shares  specified  the  term  of  pay- 
ment but  not  the  term  of  delivery,  it  was  held  competent  to  prove  a  custom  of  deliver- 
ing the  shares  on  payment ;  Field  v.  Selean  1861,  6  Hurl,  and  Norm.,  Exch.,  617. 

>  Qibeon  v.  Small,  1858,  4  H.  of  L.,  897— Smith's  Leading  Cases,  5th  edition,  vol.  i, 
629. 

7  Proof  of  custom  was  allowed,  to  show  that  a  bale  of  gambler  meant,  in  the  Qam- 
bier  trade,  a  package  of  a  particular  size  and  description, — that  oil  is  "  wet "  if  it  contains 
any  water,  however  small  the  quantity— that  a  contract  to  deliver  "  best  palm  oil "  is  im 
plemented  if  one-fifth,  or  other  substantial  portion,  of  the  oil  delivered  was  beat  oil;  Gor- 
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§  234.    But  while  custom  of  trade  is  thus  admissible,  wherever 
a  contract  in  re  mercatoria  implies  that  such  was  the  intention  of 
the  parties,  it  is  not  (in  this  country  at  least)  received  indiscrimin- 
ately in  mercantile  agreements.    Unless  the  terms  of  the  writing 
are  technical,  the  evidence  of  mercantile  men  will  not  be  admitted 
to  explain  it;  because  the  construction  of  a  written  contract  is  for 
the  Court,  not  for  the  jury  (r).     And  if  the  writing  is  so  copious 
and  precise  in  its  stipulations,  as  to  shew  that  it  is  a  record  of  the 
whole  agreement  relating  to  the  point  in  issue,  and  not  merely  a 
statement  of  some  of  its  heads,  the  rest  being  left  to  usage  of  trade, 
the  Court  will  give  effect  to  the  agreement  as  recorded,  and  will 
not  allow  stipulations  to  be  added  to  it  by  a  proof  of  usage  («). 
The  sphere  of  this  kind  of  evidence  is  therefore  limited  to  inter- 
preting any  technical  words  in  the  document,  and  supplying  any 
customary  conditions  which  the  parties  may  be  presumed  to  have 
tacitly  agreed  to.     Aided  by  such  evidence,  the  Court  will  construe 
a  mercantile  agreement  on  the  same  principles  as  they  apply  to  all 
written  expressions  of  a  person's  intention.^ 

§  235.  Little  assistance  can  be  derived  from  the  law  of  Eng- 
land in  questions  of  this  kind ;  for  "  there  can  be  no  doubt  that  we 
have  never  in  Scotland  gone  so  far  as  they  have  done  in  England 
in  admitting  evidence  of  understanding  or  usage  in  order  to  con- 
strue thereby  a  written  document"  {t),^  Nor  does  there  seem  to 
be  any  reason  for  abandoning  our  own  principles  for  the  more  lax 
rules  of  English  law ;  since  among  the  judges  and  text  writers  of 
that  country  there  is  a  strong  feeling  towards  limiting  the  admis- 
sion of  this  kind  of  proof  {u).  It  is  more  probable  that  our  judges 
wiU  profit  by  the  experience  which  has  satisfied  eminent  English 

(r)  Calder  v,  AitchiBon,  1881,  0  S.,  777  ;  affirmed  6  W.  S.,  410— Haldane  v.  Gray, 
1842,  4  D.,  1807— Peter  v.  Terrol,  1818,  2  Mtir.,  81,  per  L.  Pitmilly— Milne  ».  Samson, 
1848,  6  D.,  356— Bat  see  M*Laggan  v.  M'Farlane,  1818,  Hume  D.,  101.     See  <t/pra, 
'  {  198.  (<)  Gye  &  Go.  v,  HaUam,  wpra,  §  281 — Mackenzie  v.  Dunlop,  Wilson, 

&  Co.,  1858,  16  D.,  129.  (t)  Per  Lord  Justice-Clerk  Hope  in  Mackenzie  v. 

Dnnlop,  1858, 16  D.,  189.  (ti)  Per  Lord  Brongham  in  Calder  v.  Aitchison,  1881, 

5  W.  S.,  416,  «^a,  i  199— P«-  curiam  in  Button  ».  Warren.  1885,  1  Me.  and  Wei., 
475— Johnstone  v.  Usbome,  1840, 11  Ad.  and  £1.,  557 — Per  Lord  Denman  in  Trueman 
V.  Loder,  ib.,  597— Taylor,  771-8— Per  Story  in  the  schooner  Reside,  1885,  2  Sumne 
(American),  567,  cited  in  Taylor,  778. 


rissen  v.  Perrin,  1857,  2  Scott's  C.  B.  N.  S.,  681— Warde  v.  Stewart,  1  Scott's  C.  B.  N. 
8.,  88— Lncaa  v,  Bristow,  1848,  Ellis  and  EUis,  907. 

«  Myers  v.  Sari,  1861,  80  L.  J.  Q.  B.,  8, 12. 

*  But  the  judgment  in  this  case  was  reversed ;  MacKenzie  v.  Dunlop ;  see  {  281, 
notes. 
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lawyers,  that  the  indiscriminate  admission  of  such  evidence  has 
been  attended  with  injustice.  . 

§  236.  When  a  writing  has  been  lost  or  withheld,  the  custom 
or  usage  of  trade  in  the  matters  to  which  it  relates  is  admissible 
along  with  other  secondary  evidence  to  prove  its  contents  (x). 

§  237.  As  to  the  nature  and  extent  of  the  custom  required, 
where  proof  of  custom  is  admissible,  the  rule  is  that  it  must  be 
so  uniform  and  notorious,  that  both  parties  may  fairly  be  presumed 
to  have  had  it  in  view  when  contracting  {y) ;  while,  on  the  other 
hand,  it  does  not  require  to  be  perfectly  invariable  (z)}^  The  cus- 
tom of  the  country  will  commonly  prevail  over  any  local  usage  in 
matters  of  a  general  mercantile  character  (a) ;  whereas,  in  provin- 
cial matters,  such  as  contracts  for  service,  the  custom  in  the  district 
will  be  regarded,  provided  it  be  uniform  and  notorious  (6).  In 
leases,  proof  of  a  local  custom  will  suffice  ;  but  it  must  be  so  exten- 
sive as  to  be  well  known  and  recognised ;  the  practice  on  a  small 
estate  of  three  or  four  farms  not  being  sufficient  (c).^ 


(x)  Crawford  and  Lindsay  Peerage  Case,  1848,  2  CI.  and  Fin.,  684 ;  18  D.  (H.  of 
Lords),  82— Brown  v.  College  of  St  Andrews,  1851,  18  D.,  1856.  (y)  1  BeU's 

Com.,  440— Bell's  Pr.,  {  101 — Per  L.  Ch.  Commissioner  in  Inglis  v.  Cunningham,  1826, 
4  Mnr.,  81.  (z)  Bnrbidge  v.  Sturrock,  1882,  10  S.,  520— Morrison  v.  AUardice, 

1828,  2  S.,  484— Girdwood  v.  Campbell,  1881,  9  S.,  170— Whealler  v.  Methuen,  1848,  5 
D.,  1221— Bell's  Com.,  nipra,  (a)  See  Bell's  Com.,  <ti/?n»— Bell's  Pr.,  {  101— 

Mackenzie  v.  Dnnlop,  Wilson  &  Co.,  1858, 16  D.,  1 29.  (h)  Morrison  v  Allardice, 

1824,  2  S.,  484— See  infra,  {  850.  (c)  AUaii  v.  Thomson,  1829,  7  S.,  784— 


10  It  requires  long  and  inyariable  usage  to  supersede  the  general  law  of  the  country 
in  any  particular  locality.  So,  where  a  proof  was  attempted  that  scourers  of  linen  in 
Paisley  had,  in  virtue  of  a  local  custom,  a  right  to  retain  linen  sent  them  for  scouring, 
in  security  of  an  account  due  to  them  for  scouring  other  quantities  of  linen,  it  was  held 
that,  as  the  usage  proved  was  merely  fluctuating  and  of  a  few  years'  standing  only,  it 
could  not  receive  effect ;  Smith  v.  Aikman,  1859,  22  D.,  844.  On  the  other  hand,  to 
support  a  case  on  mercantile  usage,  "  there  needs  not  either  the  antiquity,  the  uniform- 
ity, or  the  notoriety  of  custom,  which,  in  respect  of  all  these,  becomes  a  local  law.  The 
usage  may  be  still  in  the  course  of  growth  ;  it  may  require  evidence  for  its  support  in 
each  case ;  but,  in  the  result,  it  is  enough  if  it  appears  to  be  so  well  known  and  ac- 
quiesced in  that  it  may  be  reasonably  presumed  to  have  been  an  ingredient  tacitly  im- 
ported by  the  parties  into  their  contract ";  Justice  Coleridge  (delivering  opinion  of  Privy 
Council)  in  Ghoee  v,  Manickchund,  1859,  7  Moore's  Indian  Ap.,  268,  282. 

A  usage  in  Lloyd's  Coffee-house,  as  to  persons  insuring  there,  was  held  not  to  apply 
where  contracting  parties  were  ignorant  of  it;  Sweating  v.  Pearce,  1861,  0  Scott's 
C.  B.  N.  S.,  584 ;  and  the  presumption  that  parties  made  an  agreement  with  reference  to 
a  local  usage,  has  no  place  when  one  of  the  parties  does  not  know  of  the  usage ;  in  that 
case  evidence  of  the  usage  will  not  be  admitted ;  Kirchner  v.  Venus,  1859, 12  Moore's 
Privy  Council  Reports,  861. 

11  According  to  the  Law  of  England,  the  custom  of  the  country  may  be  proved  to 
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Under  an  issue  whether  a  bill  payable  at  a  flesher's  shop  in 
Glasgow  had  been  presented  during  business  hours,  the  custom  as 
to  the  hours  of  the  fleshers  in  the  district,  or  of  fleshers  generally, 
and  not  as  to  business  hours  in  general,  was  held  to  form  the 
rule  (d). 

There  is  sometimes  a  question  which  of  two  diflferent  usages, 
prevailing  in  diflferent  places,  has  to  be  regarded.  It  has  been  held 
that  in  an  action  on  a  policy  with  a  Scotch  insurance  company,  the 
equipment  of  sails,  <fec.,  must  be  complete  according  to  the  usage  in 
Great  Britain,  not  in  Nova  Scotia,  where  the  vessel  was  built  and 
owned  (e)  The  usage  prevailing  in  the  port  of  delivery  was  held 
to  fix  the  mode  of  measurement  in  a  contract  of  sale  of  timber  (/). 
In  an  action  for  the  price  of  ornamental  plaster  work  executed  in 
Glasgow,  the  customary  prices  there  were  held  to  be  the  rule,  and 
proof  of  those  in  London  was  refused  (g).  For  a  full  discussion  of 
the  bearings  of  the  lex  loci  contractus,  the  lex  loci  solutionis,  and  the 
lex  ret  sitae,  in  such  questions,  reference  must  be  made  to  the  work 
of  Judge  Story  (h)}^ 

§  238.  Proof  of  usage  or  custom  wiU  not  be  admitted  to  sup- 
plement the  terms  of  a  written  contract,  unless  it  is  averred  on 
record  and  covered  by  the  issue  (t). 

Alexander  v.  Gillon,  1847,  9  D.,  624— M'Leod  v.  Bnico,  1816,  Hume  D.,  842— M. 
Tweeddale  v.  Brown,  1821,  2  Mnr.,  666 — Compared  with  BeU  v.  Lamont,  24th  June 
1814,  F.  C— 1  BeU'fl  Com.,  74,  440.  (d)  Neilson  v.  I^ighton,  1844,  6  D.,  622. 

(e)  Cookv.  Greenock  Marine  Ins.  Co.,  1848,  6  D.,  1879.  (/)  Schunrmans 

tr.  Stephens,  1832,  10  S.,  889 ;  11  S.,  779.  (g)  Wilson  v.  Gordon,  1828,  6  S., 

1012.— See  also  Whealler  v.  Methuen,  1848,  6  D.,  1221.  (A)  Story,  Confl.,  §  270, 

et  teq.  (t)  Milne  v.  Samson,  1843,  6  D.,  866 — ^Mackenzie  v.  Dnnlop,  Wilson  & 

Co.,  1868, 16  D.,  12^— Guthrie  v.  Cochrane,  1846, 19  Sc.  Jur.,  69. 


affect  the  terms  of  a  tenancy,  but,  under  that  rule,  evidence  of  the  usage  of  a  particular 
estate  is  not  admissible  unless  it  be  shewn  that  the  tenant  was  aware  of  it.  "  The  law 
takes  cognisance  of  the  division  of  the  country  into  counties  and  parishes,  which  are 
legal  and  public  divisions,  but  not  into  properties  or  estates,  which  are  purely  private  "; 
Pollock,  C.  B.,  Womersley  v.  Dally,  1867,  26  L.  J.  Exch.,  219. 

1^  Where  the  defendant,  by  a  charter  party  executed  in  London,  agreed  to  load  on 
board  a  vessel  at  Trinidad  **  a  full  and  complete  cargo  of  sugar  molasses,"  the  custom 
at  Trinidad,  to  pack  up  such  cargoes  in  a  certain  manner,  was  held  imported  into  the 
contract,  although  there  was  no  such  custom  at  London ;  Cuthbert  v.  Gumming,  1866, 
11  Hurl,  and  Gord.,  406,  and  10  Hurl,  and  Gord.,  809. 
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CHAPTER  IV. — OF  CONTRADICTING  AND  MODIFYING  DEEDS  BY 

WRIT  OR  OATH  OF  PARTY. 

§  239.  The  terms  of  every  writing  may  be  contradicted,  re- 
stricted, or  modified  by  the  oath  on  reference  of  the  party  founding 
upon  it,  or  by  his  writ  emitted  after  it«  date.  Thus  where  a  deed 
narrates  a  price  paid,  non-payment  may  be  proved  by  the  granter's 
writ  or  oath  (t).  The  oath  of  party  was  admitted  to  prove  that  a 
clause  in  a  lease,  binding  the  parties  respectively  to  pay  for  amelior- 
ations or  deteriorations  (as  the  case  might  be)  at  its  expiry,  in- 
cluded a  mill  erroneously  and  contrary  to  the  real  agreement  (/). 
It  was  proved  by  oath  of  party  that  the  true  consideration  in  a 
bond  bearing  to  be  for  borrowed  money  was  an  indenture  with  the 
debtor's  son  as  an  apprentice  ;  whereon  parole  evidence  of  mal- 
treating the  son  was  admitted  as  a  ground  for  suspending  diligence 
on  the  bond  (k).  And  oath  of  party  was  received  to  prove  that  a 
bond  was  granted  for  the  price  of  a  horse,  whereupon  a  condition 
to  take  back  the  horse  if  it  did  not  please,  and  the  existence  of 
latent  flaws  in  it,  were  proved  by  witnesses  (Z).  Writ  or  oath  is 
also  admissible  to  show  that  a  disposition  ex  facie  absolute  was  con- 
ditional, and  that  it  was  a  blunder  to  state  the  contrary  (m).  And 
the  existence  of  a  latent  condition  voiding  the  contract  may  be 
proved  by  oath  of  party ;  so  as  to  let  in  parole  evidence  of  non-im- 
plement (n).  By  statute,  also,  writ  and  oath  of  party  are  admissible 
to  prove  the  ground  of  reduction  on  the  Act  1621,  c.  18,  for  defeat- 
ing fraudulent  alienations  by  bankrupts  ;  and  they  are  the  only 
competent  evidence  of  trust  under  the  Act  1696,  c.  25. 

§  240.  It  is  competent  to  prove  by  writ  or  oath  that  a  deed  was 
modified  by  subsequent  agreement,  as  where  it  is  alleged  that  the 
term  of  removal  in  a  lease  was  delayed  (o),  or  the  rent  abated  (p), 
or  that  written  instructions  to  a  broker  were  altered  verbally  (r), 

(0  GoTdon  p.  Trotter,  1888, 11  S.,  696.  (J)  Lawson  v.  Murray,  7  S..  880— 

See  also  Faimey  v.  Lord  MelviUe,  1662,  M.,  12,808.  {k)  Aikman,  1666,  M., 

12,811— See  also  Gun  v.  Fraser,  1714,  M.,  12,887.  (/)  Sim  v.  Inglish,  1674, 

M.,  12,821— See  also  Kinnaird  v,  M^Dougal,  1694,  4  B.  Sup.,  184.  (m)  Stewart 

9.  Ferguson,  1841,  8  D.,  668,  674,  per  Lord  Ordinary  Ivory.  (n)  Wilkies  v. 

Gordon,  1618,  M.,  12,407— Kinnaird  v.  M'Dougal,  1694,  4  B.  Sup.,  184. 

(o)  Thomson  v.  Temey,  1791,  Hume  D.,  780— See  Sharp  r.  Clark,  1807,  Hume 
D.,  677.  (p)  Gib  v.  Winning,  1829,  7  S.,  677— See  also  Law  v,  Gibsone, 

1886, 18  S.,  896.  (r)  Stevenson  v.  Manson,  1840,  2  D.,  1204. 
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The  stipulations  in  a  charter  party  may  be  modified  by  subsequent 
written  directions,  so  as  to  constitute  a  new  contract  (»). 

§  241.  A  party's  oath  is  admissible  to  prove  that  he  renounced 
a  right  constituted  by  deed,  as  a  written  lease  (t),  or  a  bond  {u)^  or 
to  prove  that  a  creditor  .with  an  infeftment  of  annual-rent  accepted 
a  part  of  the  lands  in  satisfaction  of  his  right  (cc),  or  that  a  creditor, 
on  receiving  part  payment,  discharged  a  debt  on  which  he  had  led 
adjudication  (y).  Thus,  also,  a  concert  among  creditors  to  suspend 
diligence  against  their  common  debtor  was  held  binding,  although 
not  reduced  to  writing,  and  oath  of  party  was  received  to  prove 
it  (z).  The  principle,  indeed,  holds  universally  that  the  law  from 
favour  to  pacta  liberatoria  does  not  insist  on  written  proof  of  them ; 
since,  if  they  are  admitted  on  oath,  there  is  no  ground  for  doubting 
their  genuineness  (a). 

§  242.  There  is  sometimes  a  difficulty  as  to  the  competency 
and  eflFect  of  proving  by  oath  of  party  obligations  additional  to  those 
contained  in  a  deed.  The  following  distinctions  are  suggested  on 
the  point,  on  which  there  are  few  decisions.  Wherever  the  addi- 
tional obligation  does  not  in  itself  require  writing  for  its  constitu- 
tion, it  may  be  proved  by  oath  on  reference,  in  order  to  compel  spe- 
cific implement  (6).  Again,  if  the  party  founding  on  a  deed  admits 
that  a  stipulation  which  in  itself  requires  writing,  was  one  of  the 
conditions  of  the  real  agreement,  he  will  not  be  allowed  to  enforce 
the  deed  without  implementing  the  condition ;  which  may  thus 
indirectly  be  made  effectual.  One  who  founds  on  an  additional 
stipulation  which  requires  writing  for  its  constitution,  will  also  be 
allowed  to  enforce  it  specifically,  if  he  proves  its  existence  by  his 
opponent's  oath,  and  proves  prout  de  jure  that  ret  interventus  has 
ensued  on  the  faith  of  it  (c).  But,  on  the  other  hand,  if  the  party 
founding  on  a  deed  denies  on  his  oath  on  reference  that  it  was  con- 
tingent on  or  burdened  with  a  verbal  addition  of  this  nature,  the 

(«)  Hall  V.  Brown,  1814,  2  Dow,  867.  (/)  Craigmillar  r.  Chalmers,  1689, 

M.,  12,308.  (tt)  Hepburn  v.  Hamilton,  1661,  M.,  8465.  (x)  Ker  v. 

Hunter,  1666,  M.,  8465.  (y)  Steil  ».  L.  Orbiston,  1679,  M.,  8467.    Here  there 

had  been  rei  interventus  on  the  transaction.  (z)  M'Dougal  v,  Clapperton,  1726, 

M.,  8468.  (a)  Ersk.,  8,  2,  8 — Tait,  225.    On  the  same  ground,  an  agreement  to 

remoye  without  warning  may  be  proved  by  the  tenant's  oath ;  Edmonston  v.  Bryson, 
1744,  M.,  12,415, 18,884 — Ivory's  Ersk.,  882,  note  185;  and  an  agreement  to  dispense 
with  renunciation  of  a  lease  may  be  proved  by  the  oath  of  the  landlord ;  Carlisle  v. 
Lawson,  24th  January  1782  (not  rep.),  cited  in  Edmonston  v.  Bryson,  tuprot  ^^^  Ivory's 
Ersk.,  ib.  (b)  See  Weir  v.  Russell,  1708,  M.,  12,881— Brisbane  v,  Glasgow 

Merchants,  1684,  M.,  12,828.  (e)  See  }  166,  and  the  chapters  on  rei  interventus, 

below. 
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former  may  be  enforced  alone,  and  the  latter,  being  an  independent 
obligation  not  validly  constituted,  will  fall ;  unless  its  defects  have 
been  removed  by  ret  interventus  (d). 

§  243.  Where  a  written  contract  contains  ambiguities,  they 
may  be  cleared  up  by  oath  on  reference  as  .to  the  real  meaning  of 
parties  (e). 

(d)  See  on  these  points  Tait,  226.  («)  Stewart  v.  Ferguson,  1841,  8  D., 

668,  per  Lord  (Ordinary)  Ivory. 
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TITLE  VL 

OF  EVIDENCE  AS  DIVIDED  INTO  DIRECT  AND  INDIRECT  ; 
AND  OF  THE  DIFFERENCE  BETWEEN  CIRCUMSTAN- 
TIAL AND  PRESUMPTIVE  EVIDENCE. 


The  rules  discussed  in  the  preceding  chapters  relate  chiefly  to 
the  admissibility  of  evidence.  We  proceed  now  to  consider  the 
different  modes  in  which  the  evidence,  when  admitted,  bears  on 
the  questions  in  issue. 

§  244,  Every  item  of  the  evidence  in  a  cause  is  either  direct 
or  indirect.  By  the  former  term  is  meant  evidence  expressly  affir- 
mative or  negative  of  the  issue.  The  only  question  therefore  in 
regard  to  such  evidence  is,  whether  it  is  to  be  believed, — ^that  is, 
whether  the  document  is  genuine  and  its  contents  true,  or  whether 
the  witness  has  accurately  observed  and  remembered,  and  has 
truthfully  related,  the  facts  to  which  he  speaks.  On  the  other 
hand,  indirect  (which  includes  circumstantial  and  presumptive) 
evidence,  consists  oi  2^  factum  prohatum  of  one  kind,  from  which  a 
different  fact,  i\iQ  factum  prohandum^  has  to  be  inferred  by  a  pro- 
cess of  reasoning.  Consequently,  indirect  evidence  embraces  two 
inquiries, — ^first,  whether  there  is  sufficient  proof  of  the  probative 
facts ;  and,  second,  if  so,  whether  the  fact  in  issue  is  deducible 
from  them  by  an  inference  sufficiently  strong  to  found  a  verdict. 

§  245.  A  strict  metaphysical  analysis  shows  that  much  of  what 
is  constantly  received  as  direct  evidence  is  really  inferential.  This 
is  the  case  as  to  all  evidence  of  identity  ;  where  the  direct  proof  is, 
that  certain  characteristics  known  to  belong  to  a  certain  person 
occur  in  the  person  identified,  and  the  identity  is  an  inference  de- 
duced from  the  coincidence,  coupled  with  our  experience  that  two 
persons  seldom  resemble  each  other  so  closely  that  accurate  obser- 
vation will  not  distinguish  them  (a).     Accordingly,  although  every 

(a)  See  on  this,  Reid  on  the  Intellectual  Powers,  Essny  vii,  ch.  3,  J  694. 
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man  feels  a  moral  certainty  in  identifying  his  own  acquaintances, 
persons  often  confidently  but  erroneously  infer  identity  in  regard 
to  strangers,  from  regarding  points  of  coincidence  and  overlooking 
points  of  dissimilarity  (6).  In  the  same  way,  when  I  swear  that 
certain  letters  were  written  to  me  by  a  friend  or  correspondent,  the 
direct  proof  is  that  these  letters  and  those  of  my  friend  possess  the 
same  characteristics  of  handwriting  and  style,  that  the  subjects  of 
the  letters  in  issue  are  what  usually  occur  in  his  correspondence, 
and  that  these  letters  are  in  sequence  and  connection  with  those 
addressed  by  me  to  him,  and  (as  I  presume)  received  by  him  only. 
From  such  circumstances  I  conclude  with  perfect  confidence  that 
the  letters  were  written  by  my  friend.  I  may  be  right  as  to  the 
primary  facts,  yet  my  inference  may  be  erroneous,  owing  either  to 
an  unusual  number  of  coincidences  occurring  in  the  particular  case, 
or  to  the  letters  in  issue  having  been  fabricated. 

§  246.  In  ordinary  acceptation,  however,  evidence  of  this  na- 
ture is  not  treated  as  indirect  or  inferential ;  but  those  facts  which 
the  witness  may  depone  to,  although  embracing  his  inferences 
from  more  direct  facts,  are  regarded  as  direct  evidence,  unless  when 
they  bear  on  the  facts  in  issue  through  the  medium  of  an  inference. 
Evidence  of  identification  and  the  like  is  therefore  regarded  as 
direct,  unless  when  the  witness  states  the  points  of  similitude,  and 
leaves  to  the  jury  to  infer  the  identity. 

§247.  The  terms  "circumstantial"  and  "presumptive"  evi- 
dence are  often  used  synonymously.  But  in  correct  legal  language 
they  are  different  species  of  the  genus  "indirect"  evidence.  In 
this  view,  presumptive  evidence  consists  of  a  single  fact  or  a  small 
group  of  facts,  from  which  another  fact  is  inferred,  on  account  of  the 
general  experience  of  mankind  having  found  them  to  be  frequently 
coincident.  In  presumptive  evidence,  therefore,  wo  arrive  at  the 
result  not  so  much  by  reasoning  out  the  inference  applicable  to  the 
facts  of  the  particular  case,  as  by  observing  that  that  case  comes 
within  a  category  of  cases,  from  which  a  certain  inference  is  usually 
deducible  (c).  On  the  other  hand,  cases  of  circumstantial  evidence 
cannot  be  thus  generalised.     Each  one  is  individual  and  peculiar, 


(b)  Several  instances  of  erroneous  identification  are  coUected  tn/ra,  J  262. 

(e)  According  to  the  view  stated  in  the  text,  every  case  of  presumptive  proof  may  faft 
reduced  to  a  syUogism,  of  which  the  major  premiss  is,  "  Most  A  are  B"  e^f,,  "  Most 
])crsons  holding  bills  are  onerous  creditors/'  or  "  Most  persons  having  the  possession  of 
moveables  are  the  proprietors  of  them."  But  cases  of  circumstantial  evidence  cannot 
be  so  resolved,  because  there  are  no  categories  of  similar  cases  with  which  they  can  be 
classified. 
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and  the  result  is  obtained  by  a  process  of  reasoning  applied  to  the 
specific  circumstances  proved,  independently  of  precedents.  Such 
cases  often  embrace  a  number  of  presumptions,  and  require  a^  ba- 
lancing of  conflicting  probabilities ;  whereas,  in  a  pure  case  of  pre- 
sumptive evidence  the  facts  are  simple,  and  the  inference  is  recog- 
nised at  once  by  all  men  of  ordinary  understanding  (d), 

(d)  The  distinction  between  circumstantial  and  presumptive  evidence  is  well  stated 
in  1  Starkie,  668. 
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TITLE  VII. 


OF  CIRCUMSTANTIAL  EVIDENCE. 


§  248.  Having  thus  explained  generally  the  nature  of  circum- 
stantial evidence,  we  proceed  to  examine  it  in  detail  (a).  There 
are  few  more  important  branches  of  law;  for  not  only  does  evidence 
of  this  kind  enter  more  or  less  into  every  judicial  investigation,  but 
farther,  "  most  of  the  facts  upon  which  courts  of  justice  act,  not 
only  in  civil  but  in  criminal  cases,  even  in  those  which  afifect  the 
lives  of  individuals,  are  established  by  circumstantial  proof"  (6). 
It  is  essential  to  the  well-being  of  society  that  crimes  should  not 
go  unpunished  merely  because  they  have  been  committed  in  secret; 
and  that  civil  rights  should  not  be  lost  on  account  of  there  being 
no  direct  proof  of  the  facts  on  which  they  depend.  But  if  circum- 
stantial evidence  were  not  credible,  no  such  views  of  expediency 
could  entitle  us  to  rely  upon  it.  We  do  so  because  reason,  expe- 
rience, and  the  common  assent  of  mankind  prove  its  trustworthi- 
ness. It  is  not  only  our  guide  in  the  ordinary  affairs  of  life ;  it  is 
also  the  ground  of  our  belief  in  the  highest  religious  and  scientific 
truths.  The  demonstrations  of  Butler,  Paley,  and  Chalmers  are 
different  congeries  of  circumstantial  proofs.  So  are  the  physical 
systems  of  Newton  and  Copernicus.  Indeed  there  is  not  a  science 
or  branch  of  philosophy,  mathematics  alone  excepted,  which  does 
not  depend  more  or  less  on  circumstantial  evidence. 

In  treating  of  this  subject  with  reference  to  judicial  investiga- 

(a)  This  subject  is  treated  by  Mr  Burnett,  518,  et  seq,,  and  Mr  Alison,  vol.  i,  p.  74, 
241,  445.  In  £ngland  It  is  the  subject  of  an  ample  commentary  by  Mr  Starkie,  vol.  i, 
p.  560,  et  «eg.,  8d  ed. ;  and  of  a  work  by  Mr  Wm.  Wills.  It  is  also  treated  of  in  Mill's 
Logic,  B.  iii,  ch.  28— Benth.  Jud.  £v.,  B.  v. — and  Menochiis  de  pruumptionibua  ;  and  it 
is  expounded  by  Chief-Justice  Shaw  in  the  trial  of  Dr  Webster,  reported  separately  by 
G.  Bemia,  1850.  (h)  Per  L.  Wynford  in  Galbraith  v.  Galbraith,  1881,  5  W. 

fcj.,  87. 
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tions,  we  shall  first  consider  the  principles  of  circumstantial  evi- 
dence, and  then  analyse  a  few  illustrative  cases. 

§  249.  AU  human  acts  and  transactions  are  parts  of  a  great 
tissue  of  circumstances  spreading  over  the  history  and  character  of 
the  individuals  concerned,  and  reaching  to  the  external  world.  Of 
all  these  circumstances  none  are  independent  or  isolated ;  but  each 
is  united  and  intertwined  by  countless  links  and  ties  with  its  ante- 
cedents, its  adjacents,  and  its  consequents  (c).  Every  day  we  meet 
some  of  these  groups  of  circumstances,  whose  relative  dependence 
and  sequence  we  observe ;  and  by  reading  and  conversation  we  par- 
ticipate in  similar  experiences  of  other  men.  From  these  materials 
we  form  opinions  as  to  the  mutual  contingency  both  of  human  ac- 
tions and  of  material  phenomena;  and  that  not  only  in  their  outward 
manifestations,  but  even  in  their  latent  causes  and  results.  We 
learn  to  discriminate  more  or  less  successfully  between  the  essential 
and  the  accidental  qualities  of  similar  cases,  and  to  trace  the  prin- 
ciples of  combination  in  new  groups  of  circumstances.  Sometimes 
we  know  only  certain  members  of  the  series,  but  from  these  we  can 
ascertain  those  which  are  awanting. 

§  250.  To  discover  the  missing  from  the  known  facts — the 
facia  probanda  from  the  facta  probata — ^is  the  province  and  object 
of  circumstantial  evidence.  The  result  depends  on  the  probability, 
sometimes  amounting  to  moral  certainty,  of  the  coincidence  be- 
tween them,  as  compared  with  any  coincidence  of  an  opposite  na- 
ture. The  ground- work  of  the  reasoning  by  which  we  decide  the 
question  is  our  belief  in  the  permanence  of  the  order  of  nature  in 
the  moral  as  well  as  the  material  world ;  for  we  find  moral  causes 
operating  with  ahnost  as  great  uniformity  as  physical,  although 
from  the  latency  of  mental  operations,  their  slight  and  often  am- 
biguous indications,  and  the  countless  diversities  of  individual 
characters,  we  are  more  apt  to  mistake  them  than  material  pheno- 
mena (d). 

§  251.  The  facts  which  circumstantial  proof  may  embrace  are 
innumerable,  as  are  the  occurrences  in  the  course  of  nature  and  so- 
ciety, and  the  incidents  of  daily  life.  They  may  be  classified  into, 
1st,  Circumstances  of  a  purely  material  nature ;  2d,  Those  relating 
to  men  and  the  lower  animals  in  their  character  of  living  beings ; 
and,  3d,  Mental  phenomena,  inferred  (as  they  must  always  be)  from 
external  indications. 

These  classes  of  circumstances  will  be  noticed  in  their  order. 


(c)  From  1  SUrkie,  660.  (tl)  From  WiUs  on  Circ.  Ev.,  10. 
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§  262.  I. — Opportunity  to  commit  the  offence  must  be  the  basis 
of  every  criminal  charge.  It  embraces  nearness  in  time  and  place 
to  the  scene,  possession  of  the  means  by  which  it  appears  to  have 
been  committed,  or  of  power  to  procure  them,  and  the  appropriate- 
ness of  the  means  within  the  prisoner's  reach,  to  produce  their  sup- 
posed effect.  Sometimes  possession  of  the  individual  instrument 
with  which  the  crime  was  perpetrated  is  traced  to  the  accused,  and 
goes  far  to  prove  his  guilt.  An  example  of  this  occurred  in  a  case 
of  burglary  in  England,  where  one-half  of  a  broken  knife  lay  beside 
the  opened  window,  which  bore  marks  of  the  blade,  and  the  other 
half  precisely  fitting  it  was  found  on  the  prisoner's  person  (e).  In 
another  case  a  witness  swore  that  the  broken  piece  of  the  key  left 
in  the  forced  lock  was  part  of  one  which  recently  before  he  had 
made  for  the  prisoner  (/).  In  a  case  of  murder,  also,  the  wadding 
used  in  charging  the  gun  was  a  piece  of  paper  which  precisely 
fitted  another  piece  taken  from  the  prisoner's  pocket,  so  that  they 
formed  a  printed  ballad,  the  lines  of  which  ran  across  the  tear  (ff). 
In  another  case  the  bruised  marks  on  the  face  of  the  assaulted  per- 
son corresponded  to  the  wards  of  a  large  key  belonging  to  the  pri- 
soner, with  which  the  blow  was  said  to  have  been  given.  Some- 
times the  prisoner  is  brought  to  the  scene  of  the  crime  by  his  shoes 
exactly  fitting  the  bloody  footprints  on  the  floor,  and  on  the  clay 
or  snow  outside,  the  identification  being  complete  owing  to  peculiar 
marks,  e.^.,  a  patch  on  the  sole  put  on  with  nails  of  a  different  size. 
Of  the  same  nature  is  proof  that  the  threads  of  'the  cut  web  found 
in  the  prisoner's  possession,  and  those  of  the  part  left  on  the  loom, 
correspond  exactly  when  examined  with  a  magnifying  glass. 

§  253.  In  cases  of  murder,  the  existence  of  recent  stains  of 
blood  on  the  prisoner's  clothes  is  not  of  much  weight  by  itself; 
because  injuries  which  draw  blood  happen  occasionally  to  every 
person,  and  the  occupations  of  some  people  expose  them  daily  to 
such  accidents,  or  to  stains  from  other  bloody  objects.  But  such 
marks  may  be  important  from  the  part  of  the  prisoner's  dress 
where  they  occur,  and  from  their  combination  with  other  circum- 
stances ;  as  in  a  trial  for  murder  where  there  were  marks  of  blood 
and  milk  on  the  knee  of  the  prisoner  s  trousers,  and  milk  had  been 


(e)  1  Starkie,  662. — See  a  similAr  case  mentioned  by  Chief-Justice  Shaw  in  Dr  Web- 
ster's trial,  separate  report,  p.  466.  (/)  Crowder,  1831,  1  Ai.,  818. 

iff)  R.  V.  Mountford,  1836,  1  Moo.  C.  C,  441,  as  noticed  in  WiUs,  97— Benth.  Jud. 
Kv.,  B.  v.,  ch.  16—8  Hans.  Pari.  Deb.,  p.  1740  (8d  Series),  where  Lord  Eldon  relates  a 
Rimilar  case. 
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spilt  on  the  floor  where  the  body  lay  (A).  Another  physical  cir- 
cumstance of  a  criminating  nature,  and  which  occurs  in  daily 
practice,  is  possession  of  the  stolen  goods  shortly  after  the  theft. 
And  in  prosecution  for  coining,  the  prisoner's  possession  of  a  num- 
ber of  base  coins  of  the  same  manufacture  as  the  one  libelled  on, 
creates  a  high  probabihty  that  it  was  either  coined  or  uttered  by 

him. 

§  254.     Sometimes  evidence  of  this  character  bears  with  absolute 

certainty  an  inference  highly  important  to  the  cause; — as  where 
writing  of  a  certain  pretended  date  appears  on  paper  which  is 
proved  to  be  of  a  later  manufacture;  where  the  bullet  with  which 
a  man  was  killed  is  too  large  to  fit  the  pistol  which  some  one  had 
placed  beside  him  to  make  believe  that  he  had  committed  sui- 
cide (i) ;  and  where  a  ragged  rusty  knife  covered  with  blood  is  in 
the  dead  man's  hand,  but  the  wound  is  smooth  as  if  cut  with  a 
razor.  So  the  inference  that  a  crime  had  been  committed  by  a 
certain  person  would  be  conclusive  if  it  were  proved  that  no  one 
else  was  near  the  scene  of  it  during  the  time  within  which  it  must 
have  been  perpetrated;  while  an  alibi  (which  is  seldom  satisfac- 
torily proved)  necessarily  infers  innocence.  In  the  trial  of  Cour- 
voisier  for  murdering  his  master,  Lord  William  Eussell,  certain 
marks  appeared  on  a  back  door  of  the  house,  as  if  indicating  that 
it  had  been  broken  open;  but  they  did  not  show  sufficient  force 
for  that  purpose  and  they  appeared  to  have  been  made  from  within, 
with  a  bent  poker  found  in  the  prisoner's  pantry.  The  only  ways 
by  which  the  house  could  be  approached  by  the  back,  were  over  a 
wall  covered  with  dust,  which  bore  no  marks  of  any  one  having 
been  upon  it,  or  over  some  tiling  which  was  so  old  and  frail  that  it 
would  not  have  borne  the  weight  of  any  person.  These  circum- 
stances proved  that  the  appearances  of  burglary  were  fabricated; 
and  they  were  strong  circumstances  against  the  prisoner  (J). 

§  255.  But  highly  important  as  evidence  of  this  nature  is,  con- 
siderable caution  is  required  in  estimating  it.  The  conclusiveness 
of  the  inference  up  to  a  certain  point  tends  to  make  us  overlook 
the  want  of  a  sufficiently  strong  connection  between  that  inference 
and  the  fact  in  issue. — A  striking  instance  of  this  occurred  in  Eng- 
land in  the  trial  of  Isaac  Looker  for  sending  threatening  letters, 
where   the  evidence  of  handwriting  was  contradictory,  but  the 

(A)  Scanlans,  High  Conrt  of  Justiciary,  "Edinburgh  Courant"  Newspaper,  15th 
June  1862.— See  also  Richardson's  case,  noted  in/ra,  J  286.  (t)  A  case  of  this 

kind  happened  at  Liege  in  1764 ;  3  Paris  and  Fonblanque  Med.  Jur.,  84,  89. 

(/)  R.  V.  Courvoiser,  1840,  Wills  on  Circ.  Ev.,  241. 
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paper  oil  which  the  letter  was  written,  and  that  of  two  other  similar 
letters,  and  of  a  scrap  of  paper  found  in  the  prisoner's  bureau  cor- 
responded exactly,  their  ragged  edges  fitting,  and  the  water-mark 
of  the  maker's  name,  which  had  been  in  three  parts,  being  complete 
when  the  pieces  were  placed  together.  On  this  proof  the  jury  con- 
victed the  prisoner;  and  he  was  sentenced  to  transportation.  The 
judge  and  jury  having  retired  for  a  few  minutes,  the  prisoner's 
son,  a  youth  of  about  eighteen  years  of  age,  was  brought  up  by  the 
prisoner's  attorney,  and  confessed  the  crime.  He  then  wrote  from 
memory  the  contents  of  the  letter,  which  on  comparison  left  almost 
no  doubt  of  the  truth  of  his  statement,  as  it  only  difibred  a  little 
from  the  very  words  of  the  original,  and  contained  the  same  mis- 
takes in  spelling.  The  proof  was  completed  by  his  making  an 
exact  duplicate  of  the  document,  on  being  requested  to  copy  it  in 
Court.  Two  days  afterwards  he  was  tried  and  convicted.  It  ap- 
peared that  he  had  access  to  his  father's  bureau,  which  was  com- 
monly left  open.  On  this  case  Mr  Wills  justly  remarks  that,  con- 
sidering that  any  one  had  access  to  the  father's  repository,  the 
weight  of  the  circumstance  on  which  he  was  found  guilty  was  over- 
rated (k).  The  case  of  the  pistol  already  referred  to  illustrates  the 
same  risk  of  error;  for  had  the  bullet  fitted,  the  conclusion  would 
have  been  drawn  that  the  party  had  killed  himself,  unless  there 
had  been  very  strong  circumstances  of  an  opposite  tendency.  On 
this  point  it  may  be  noticed  that  the  water-mark  of  the  year  on 
paper  is  not  to  be  relied  upon;  for  it  has  repeatedly  been  proved 
that  manufacturers  issue  paper  marked  of  a  date  some  months  in 
advance,  and  sometimes  use  moulds  of  a  very  different  date  from 
the  true  one  (l).  The  same  may  be  said  of  the  dates  affixed  to 
books;  for  example,  Mr  Napier's  recent  work  on  the  law  of  pre- 
scription bears  on  the  title  page  the  year  1854,  whereas  it  consists 
of  two  parts,  the  first  of  whicTi  was  published  fourteen  years  before, 
and  the  second  in  the  beginning  of  November  1853. 

§  256.  Circumstantial  evidence  of  a  physical  character  may 
also  be  fabricated;  and  the  more  simple  the  facts  which  infer  the 
conclusion,  the  easier  is  the  forgery  (m).  In  this  way  Jacob  was  de- 
ceived into  believing  that  Joseph  had  been  killed ;  and  the  theft  of 
Joseph's  cup  appeared  to  be  brought  home  to  Benjamin.  So  the 
circumstance  of  prints  from  the  prisoner's  shoes  being  found  on  the 


(k)  Wills'  Circ.  Evid.,  141— R.  v.  Looker,  Animal  Reg.,  1881,  p.  9. 
(/)  See  Rodger  v.  Kay,  1834,  12  S.,  817— MiUer  v.  Fraser,  1826,  4  S.,  561— Wills, 
29,  114.  (m)  A  striking  instance  of  this  is  noted  infra^  {  288. 
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scene  may  be  delusive,  owing  to  the  real  culprit  having  worn 
another  person's  shoes  in  order  to  divert  suspicion  from  himself. 
This  might  easily  happen  where  the  true  criminal  is  one  of  a  num- 
ber of  men  who  lived  together  in  a  bothy  or  lodging  house,  so  that 
he  could  probably  find  some  fellow-lodger's  shoes  which  would  fit 
him.  Two  known  instances  have  occurred  in  England  (and  there 
have  probably  been  many  more)  (n),  in  which  the  real  thief  when 
pursued  passed  the  stolen  property  to  a  stranger,  who  was  there- 
upon erroneously  convicted  of  the  crime.  The  one  was  a  case  of 
horse  stealing,  for  which  the  supposed  thief  was  executed,  and 
which  the  real  culprit  afterwards  confessed  (o).  In  the  other  (a 
case  of  cattle  stealing)  the  innocent  party  was  sentenced  to  trans- 
portation for  life,  but  was  pardoned  in  consequence  of  a  representa- 
tion of  the  circumstances.  On  being  apprehended  he  had  assumed 
a  false  name  to  conceal  his  situation  from  his  friends  (p).  The 
possession  may  also  have  been  the  work  of  animals  of  secretive 
habits.  In  a  French  case  a  man  was  convicted  of  stealing  several 
gold  pieces;  which  had  been  found  in  his  trunk.  After  his  execu- 
tion the  real  culprit  was  found  to  be  a  magpie,  which  had  secreted 
the  pieces  there  without  his  knowledge,  by  dropping  them  through 
a  small  hole  in  the  lid  (q). 

§  257.  A  striking  instance  of  fabricated  circumstantial  evidence 
occurred  in  a  trial  for  manslaughter  in  England,  where  a  witness 
swore  that  the  prisoner  committed  the  deed  with  heavy  blows  from 
a  bludgeon.  On  cross-examination  he  was  requested  by  the  pri- 
soner's counsel  to  show  with  what  amount  of  violence  the  blows 
had  been  given,  when  the  stick  flew  into  pieces  on  his  striking  it 
on  the  table.  The  consequence  was  a  verdict  of  acquittal.  But 
the  secret  history  of  the  case  was,  that  the  weapon  had  been  bor- 
rowed by  the  prisoner's  attorney,  and  had  been  roasted  in  an  oven. 
The  error  into  which  the  prosecutor  fell  was  allowing  the  risk  of 
such  a  contingency,  and  failing  to  trace  the  history  of  the  weapon. 
On  account  of  such  risks  of  tampering,  the  dishes,  portions  of  the 
intestines,  Ac,  which  are  supposed  to  contain  traces  of  poison, 
should  always  be  sealed  up  with  great  care,  and  put  into  a  place  of 
security,  and  before  any  experiments  upon  them  begin,  the  seals 
should  be  carefully  examined  to  show  that  they  are  entire. 

(n)  The  anthor  may  be  permitted  to  express  the  opinion,  that  juries  are  apt  to  infer 
guilt  of  theft  from  recent  possession,  without  sufficiently  corroborating  circumstances. 

(o)  Sir  M.  Hale,  Pleas  of  the  Crown,  vol.  ii,  ch.  89.  (p)  R.  v.  Gill,  Annual 

Reg.,  1S27,  Wills  on  Circumstantial  Evid.,  55.  {q)  Case  mentioned  in  Benth. 

Et.,  B.  V,  ch.  8,  {  5,  and  in  Dumont*s  edition  of  ib.,  p.  148. 
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§  258.  The  object  of  these  remarks  is  not  to  cast  discredit  on 
this  branch  of  circumstantial  proof,  but  to  show  its  true  value,  and 
the  propriety  of  suspending  any  judgment  suggested  by  the  circum- 
stance when  it  stands  alone.  This  is  peculiarly  the  case  where  the 
circumstance  is  of  a  criminatory  character.  No  doubt  the  bare 
possibility  of  the  evidence  having  been  fabricated  by  some  person 
is  not  sufficient ;  yet  if  the  prisoner's  previous  character,  the  state- 
ment he  makes  when  apprehended,  the  opportunity  for  fabrication, 
and  other  circumstances,  coincide  with  the  idea  of  his  innocence, 
he  ought  to  be  acquitted ;  while  corroborating  circumstances  of  an 
opposite  tendency  ought  to  lead  to  his  conviction.  It  sometimes 
happens  that  the  most  anxious  care  in  judge  and  jury  does  not  re- 
sult in  a  true  verdict.  But  such  errors  are  not  confined  to  cases  of 
circumstantial  evidence.  They  are  incident  to  all  human  judg- 
ments :  and  the  only  rule  that  can  be  given  in  such  cases  is,  that 
wherever  there  is  a  reasonable  doubt  as  to  the  conclusiveness  of  the 
proof,  the  verdict  should  be  on  the  side  of  mercy. 

§  259.  II. — Circumstantial  proofs  of  the  second  class,  namely, 
those  relating  to  man  and  the  lower  animals  in  their  character  of 
.  living  beings,  are  often  important.  For  example,  in  every  charge 
of  a  crime  requiring  violence  it  must  be  shown  that  the  accused 
had  sufficient  strength  to  commit  it.  This  is  peculiarly  necessary 
in  those  trials  for  rape  where  it  is  alleged  that  connection  was  ob- 
tained by  force,  as  eminent  medical  jurists  are  of  opinion  that  a 
healthy  grown  woman  cannot  be  ravished  by  a  man  of  ordinary 
strength,  unless  she  has  been  stunned  or  terrified  into  submission. 
Many  cases  of  supposed  alibi  (apart  from  mistakes  as  to  identifica- 
tion and  time),  resolve  into  the  question  whether  the  prisoner,  by 
running,  riding,  or  travelling  in  some  other  way,  could  have  been 
in  both  places  within  the  time  sworn  to.  Dick  Turpin's  famous 
ride  illustrates  this  kind  of  inquiry  (r). 

§  260.  Again,  in  trials  for  murder,  the  direction  of  the  cut  or 
stab  is  often  important ;  as  where  it  had  evidently  been  given  by  a 
left-handed  person,  and  the  accused  has  that  peculiarity  (a).  In 
one  case  the  mark  of  a  bloody  left  hand  on  the  left  arm  of  one 
found  dead,  showed  that  some  other  person  had  been  on  the  spot 
either  at  the  time  of  the  murder  or  shortly  afterwards.  The  de- 
ceased had  been  found  in  bed  with  her  throat  cut ;  matters  being 
arranged  to  indicate  that  she  had  destroyed  herself.     She  had  been 

murdered  by  persons  who  occupied  the  room  adjoining,  and  forming 

«— ^— — — »-^^^-^^  ^— ^^—       11  ■-^■— ^— ^— ^»— ^■^■^■^^-^^  ^^— ^.^^—i^^^^.^^^^— ^ 

(r)  See  also  the  cases  noted  infra,  §  286,  290.  (a)  Richardson,  1786,  Bur- 

nett, 624,  infra,  }  286. 
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the  only  access  to  her  apartment  (t).  A  remarkable  case  of  this 
kind  occurred  where  the  body  of  a  gentleman  was  found  lying  in 
a  ditch  near  London,  pierced  completely  through  with  his  own 
sword  ;  his  gloves  and  some  other  things  having  been  laid  on  a 
bank,  to  induce  the  belief  that  he  had  committed  suicide.  But 
there  was  no  blood  about  the  place,  and  none  followed  on  drawing 
out  the  sword.  The  body  was  discoloured  and  bruised ;  and  the 
neck  was  so  flexible  that  the  chin  could  be  turned  from  one  shoulder 
to  the  other.     The  man  had  been  strangled  (u). 

§  261.  Questions  of  succession,  parentage,  and  the  like,  some- 
times depend  on  inferences  from  the  course  of  nature  in  the  animal 
kingdom.  In  the  Douglas  cause  (v),  for  example,  the  strong  like- 
ness between  the  children  and  Sir  John  and  Lady  Stewart  was 
dwelt  upon  by  Lord  Mansfield  as  an  important  fact  in  favour  of  the 
relationship ;  while  Lord  Camden  noticed  that  the  children  were 
unlike  the  persons  from  whom  it  was  averred  they  had  been  bought. 
Strong  evidence  of  this  kind  was  adduced  in  a  criminal  trial  in  a 
Circuit  Court  for  child-murder,  where  the  coincidence  of  the  child 
having  six  toes,  and  of  some  members  of  the  prisoner's  family  hav- 
ing the  same  conformation,  went  far  to  prove  the  maternity  (w). 
So  in  an  action  of  paternity  brought  by  a  woman  of  a  white  race 
against  a  man  of  the  same  colour,  the  defender,  although  he  ad- 
mitted having  had  connexion  with  the  pursuer,  was  assoilzied,  be- 
cause the  child  was  a  mulatto  (x), 

§  262.  Cases  of  personal  identity  depend  on  a  similar  inference 
from  the  ordinary  course  of  nature.  But,  while  an  accurate  ob- 
server or  an  intimate  acquaintance  can  almost  always  distinguish 
one  person  from  another,  remarkable  cases  of  mistaken  identity 
have  occurred,  in  which  individuals  have  been  found  to  resemble 
each  other  much  more  closely  than  those  who  have  not  studied 
this  subject  would  suppose  (y).     In  such  cases  an  identification 

(/)  K.  V.  Norkott  and  Okeman,  1629,  14  St.  Tr.,  1824.  (ti)  1  8tarlcie,  572. 

(o)  Douglas  cause,  1769,  2  Pat.  Ap.  Ca.,  144, 177— See  aupra,  i  19. 

(v)  Laird,  1S4S,  Arkl.,  471.  (z)  Sinclair  v.  M'Arthur,  12th  November  1S12 

(not  rep.),  Hume's  Sess.  Pap.,  Winter  1812-18,  vol.  i,  No.  6,  and  noted  in  2  Praser,  8. 

(y)  Many  instances  of  mistaken  identity  might  be  given.  The  following  will  suffice 
for  illustration: — ^The  personal  resemblance  between  Page,  a  notorious  highwayman, 
and  Mr  Frank  Douglas,  a  man  of  fashion,  was  so  strong,  that  one  of  some  persons 
robbed  swore  positively  that  Mr  Douglas  was  the  man  who  committed  the  offence.  Mr 
Douglas  narrowly  escaped  conviction,  and  the  mystery  was  afterwards  explained  on  the 
apprehension  of  Page. — (Paris'  Med.  Jurisp.,  vol.  i,  p.  222,  and  vol.  iii,  p.  148 ;  GenUe- 
man's  Magazine,  vols.  27  and  28 ;  Beck's  Med.  Jurisp.,  408.)  Baron  Itolfe,  in  summing 
up  the  evidence  in  Rush's  case  (Separ.  Rep.,  p.  88),  stated  that  he  remembered  an  in- 
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from  moles,  naevi  matemiy  cicatrices,  and  other  peculiar  marks,  is 
of  the  greatest  importance;  for  although  persons  are  sometimes 


stance  of  a  man  having  been  hanged  on  a  mistaken  identification.    In  1797  two  men 
were  convicted  and  hanged  for  the  murder  of  Mr  Syder  Fryer,  a  lady  who  was  in  com- 
pany with  the  deceased  at  the  time  of  the  murder  having  positively  sworn  to  the  iden- 
tity.    Several  years  afterwards  the  murder  was  confessed  by  two  men  who  were  on  the 
scaffold  for  other  crimes.— (R.  v.  Clinch  and  Macklay,  8  Paris  and  Fonblanque,  144  ; 
Wills  on  Circ.  Evid.,  91.)     A  man  identified  as  having  committed  a  robbery  proved  an 
alibi  from  the  Court  books,  which  showed  that  at  the  very  time  of  the  offence  he  was  on 
his  trial  for  a  similar  crime,  where  he  had  also  been  mistaken  for  the  real  offender ;  case 
of  Male,  quoted  (but  with  a  wrong  citation)  in  Benth.  £v.,  B.  v,  ch.  15,  §  4,  note.    A 
person  on  whom  a  highway  robbery  had  been  committed  swore  positively  that  the 
prisoner  committed  the  act.    He  was  ordered  out  of  Court,  and  in  the  interval  another 
man,  who  awaited  his  trial  on  a  capital  charge,  was  placed  beside  the  prisoner.    The 
witness  was  then  brought  back,  and  solemnly  charged  to  be  careful  as  to  his  answer; 
when  on  looking  at  the  dock,  and  seeing  two  persons  so  much  alike,  he  became 
speechless  and  petrified  with  astonishment,  and  declined  answering.    The  other  man 
was  tried  and  executed  for  a  different  crime,  and,  a  few  hours  before  his  execution,  he 
acknowledged  that  he  had  committed  the  robbery  in  question. — (8  Paris  and  Fon- 
blanque, 148.)     A  most  remarkable  case  on  this  head  occurred  before  the  Parliament 
of  Toulouse  in  1660.    Martin  Guerre  had  been  absent  from  his  home  for  the  space 
of  eight  years.    An  adventurer  named  Amauld  Du  Tilh,  who  resembled  him,  formed 
the  design  of  taking  his  place,  and  actually  succeeded  so  far  as  to  be  received  by  the 
wife  of  Martin  as  her  husband,  and  to  take  possession  of  his  property.    Children  were 
bom  to  this  union,  and  he  lived  three  years  in  the  family  with  four  sisters  and  two 
brothers-in-law  of  Martin,  without  their  suspecting  his  identity.     It  became,  however, 
a  subject  of  dispute.     Several  hundred  witnesses  were  examined,  and  of  these  thirty  or 
forty  swore  he  was  the  real  Martin  Guerre ;  nearly  the  same  number  declared  that  he 
was  Amauld  Bu  Tilh  ;  while  others  deposed  that  the  resemblance  between  the  two  men 
was  so  great  that  they  could  not  decide  whether  the  prisoner  was  an  impostor  or  not. 
The  perplexity  of  the  judges  on  this  occasion  was  very  great ;  but  in  spite  of  many 
things  that  weakened  his  cause,  they  were  on  the  point  of  deciding  in  favour  of  Amauld, 
when  the  arrival  of  the  true  Martin  developed  the  deceit.    Even  when  confronted,  the 
effrontery  of  Du  Tilh  was  such  as  to  lead  many  to  doubt,  until  the  brother  and  sisters 
of  the  absent  person  fully  recognised  him ;  Causes  Celebres  de  Pitaval,  vol.  i,  p.  1. 
The  case  is  mentioned  by  Foder6  (Med.  Jur.,  vol.  i,  ch.  2),  and  Beck  (Med.  Jurisp., 
405).    Several  other  instances  of  mistakes  in  identity  will  be  found  in  the  books  on 
Medical  Jurisprudence,  and  in  the  Cyclopedia  of  Practical  Medicine,  art.  Identity.    From 
these  instances  it  is  evident  that  great  caution  is  necessary  in  questions  of  identification ; 
especially  when  the  witness  is  not  familiar  with  the  appearance  of  the  person  he  swears 
to.    As  Baron  Rolfe  remarked  in  his  charge  in  Rush's  case  (1849,  Sep.  Rep.,  88), 
**  There  is  no  sort  of  evidence  that  ought  to  be  more  cautiously  received,  or  that  is  more 
often  proved  unfounded,  than  the  identification  of  a  person,  where  that  person  is  a 
stranger."    In  criminal  cases  especially,  a  conviction  should  never  be  rested  on  such 
evidence  without  corroboration.    Witnesses  have  sometimes  sworn  confidently  to  identi- 
fication, where  they  had  only  seen  the  person  in  the  light  caused  by  the  flash  of  a 
pistol.    M.  Gineau,  Professor  of  Experimental  Physics  in  the  Imperial  College  of  France, 
exposed  the  untrustworthiness  of  such  proof  by  firing  several  primings  of  pistols  in  a 
dark  room.    The  light  produced  was  strong  but  fuliginous,  and  so  rapidly  extinguished 
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found  who  bear  a  strong  personal  resemblance,  a  farther  coincidence 
in  regard  to  such  marks  is  in  the  highest  degree  improbable.  In 
the  trials  of  the  Mannings  (2)  and  Dr  Webster  the  identification  of 
the  murdered  persons  was  completed  by  the  evidence  of  the  dentists 
who  had  made  their  false  teeth. 

§  263.  Important  circumstantial  proof  may  be  derived  from 
personal  habits.  A  detective  officer,  by  pitching  a  nut  into  the 
lap  of  a  person  in  woman's  clothes,  discovered  the  disguise,  as  the 
man  brought  his  knees  together  instead  of  spreading  out  the  dress 
to  catch  the  nut,  as  a  woman  would  have  done.  Pliny  (a)  men- 
tions an  instance  of  two  slave  boys  who  resembled  each  other 
closely  being  sold  as  twins ;  but  the  imposture  was  discovered  from 
the  one  speaking  a  language  of  Asia,  the  other  that  of  Transalpine 
Gaul.  The  same  kind  of  evidence  was  used  by  a  local  judge  in 
this  country  a  few  years  ago,  in  a  summary  trial  for  stealing 
pigeons,  which  the  culprits  declared  they  had  reared.  The  sheriff 
had  the  birds  taken  to  a  rising  ground  where  they  were  allowed  to 
escape.  They  immediately  flew  directly  to  the  dovecot  from  which 
they  had  been  stolen. 

§  264.  The  phenomena  which  indicate  parturition  (ft),  puberty, 
death  (c),  and  survivorship  (d),  and  indeed  most  matters  falling 
under  this  class  of  circumstantial  proofs,  belong  to  the  science  of 
medical  jurisprudence.  They  are  so  fully  treated  by  the  writers 
on  that  subject  as  not  to  require  any  detailed  notice  here.  One 
striking  case  may  be  mentioned  (as  it  is  not  to  be  found  in  the 
reports),  where  the  suspicion  that  a  woman  had  been  poisoned 
arose  from  a  dog  having  died  suddenly,  after  licking  up  some  stuff 
thrown  out  of  a  vessel  into  which  she  had  vomited.  This  circum- 
stance led  to  an  investigation;  which  resulted  in  the  trial,  con- 
viction, and  execution  of  her  husband  for  murdering  her  by  ar- 
senic (e). 

§  265.    III. — As  the  state  of  mind  in  every  sane  man  must 

that  it  was  imponsiblo  to  identify  the  person  firing.  (Causes  Celehres  par  Mejan,  vol. 
IT,  p.  829 ;  Beck,  Med.  Jurisp.,  407.)  Of  as  little  value  is  identification  by  one  whose 
faculties  are  obscured  by  age  or  disease.  Jacob  easily  cheated  Isaac  into  blessing  him 
instead  of  Esau.  In  may  be  added,  that  the  means  of  identification  may  be  destroyed 
by  many  causes — as  age,  disease,  distress.  This  subject  is  noticed  by  Beck,  Foder6,  and 
other  writers  on  Medical  Jurisprudence. 

(z)  Infra,  {  288.  (a)  Pliny,  Hist.  Natur.,  lib.  vii,  ch.  12.    Several  cases  of 

mistaken  identity  are  collected  by  this  author.  (h)  See  this  subject  partly 

noticed  ti^/ro,  in  treating  of  the  presumption  pater  at  qutm  nuptUu  demotutrant, 

(c)  See  if^frOf  chapter  on  the  presumption  of  life.  {d)  See  infra,  ib. 

(«)  Bennison,  High  Court  of  Justiciary,  "  Edinburgh  Courant,"  27th  July  I860; 

VOL.  I.  N 
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coincide  with  his  conscious  acts,  circumstances  indicating  mental 
phenomena  (being  the  third  class  of  circumstantial  proofs)  are 
often  of  great  importance.  This  is  especially  true  in  most  criminal 
causes,  where  the  illegal  intention  and  motive  is  of  the  essence  of 
the  charge.  Convincing  evidence  may  also  be  derived  from  the 
manifestations  of  natural  affection  either  in  man  or  in  the  lower 
animals.  When  Solomon  decided  between  the  two  mothers,  he 
showed  how  simple  and  conclusive  such  proof  might  be.  So  in  a 
question  of  dog-stealing,  the  animal's  recognition  of  his  master 
would  be  the  best  of  all  evidence.  Mr  Alison  mentions  a  trial  for 
theft  by  housebreaking,  where  the  faet  that  a  fierce  watch-dog  on 
the  premises  had  not  barked  on  the  night  when  the  house  was  en- 
tered, contributed  to  fix  the  crime  upon  one  who  had  been  a  ser- 
vant in  the  house,  and  was  familiar  with  the  animal  (/).  Almost 
as  strong  evidence  sometimes  flows  from  the  second  nature  which 
habit  forms;  as  in  the  case  of  deserters,  who  have  been  detected  by 
their  mechanical  obedience  to  the  sudden  word  of  command. 

But  the  circumstantial  evidence  of  this  nature  adduced  in  Courts 
of  law  is  seldom  so  simple  or  so  satisfactory;  and  therefore  it  re- 
quires a  more  detailed  examination. 

§  266.  Commencing  with  evidence  of  motive,  we  observe  that 
the  commission  of  some  crimes  would  gratify  the  passions  of  any 
man  as  well  as  of  the  accused.  But  many  crimes  can  gratify  only 
a  few,  perhaps  only  one  man;  and  they  are  inexplicable  without 
supposing  the  existence  of  a  motive  incident  to  the  circumstances 
and  character  of  some  individual.  Accordingly,  while  proof  of  a 
special  motive  is  unnecessary  and  generally  impossible  in  trials  for 
theft,  robbery,  and  rape,  it  is  almost  indispensable  in  trials  for  mur- 
der, wilful  fireraising,  perjury,  and  the  like;  for  without  it  the  con- 
duct of  the  supposed  criminal  would  want  the  coherence  of  a  sane 
man's  actions  (gr).  No  doubt  there  are  cases  where  we  axe  forced 
to  believe  that  the  prisoner  is  guilty,  although  we  cannot  discover 
or  conceive  any  motive  for  his  act.  But  such  cases,  which  seldom 
occur  in  practice,  leave  room  for  a  defence  of  insanity. 

§  267.  Sometimes  proof  of  one  crime  shows  the  motive  to  an- 
other.   This  has  frequently  occurred  in  compound  charges  of  theft 

(/)  Tonng,  1828, 1  Al.,  828.  (^)  But  a  special  motive  is  sometimes  proved 

in  cases  of  the  first  class  in  theft  of  a  key  or  of  a  box  of  little  value,  where  the  object  is 
to  obtain  jewels,  or  a  forged  deed  which  the  fabricator  wishes  to  destroy.  A  remarkable 
case  on  this  head  occurred  in  the  trial  of  Fraser,  1847,  Arkley,  829,  where  the  prisoner, 
in  order  to  revenge  himself  on  a  certain  man,  had  personified  him  one  night,  and  in 
that  character  had  connection  with  the  man's  wife.    The  prisoner  was  convicted. 
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or  robbery  and  murder  (A).  In  the  trial  of  Leith  for  murdering  his 
wife,  and  in  several  other  cases,  the  prisoner's  motive  was  to  marry 
a  woman  with  whom  he  had  been  carrying  on  an  adulterous  inter- 
course. The  thirty  murders  of  Burke  and  Hare  were  perpetrated 
in  order  to  sell  the  bodies  of  their  victims  to  Dr  Knox.  Murder 
has  also  sometimes  been  committed  to  get  rid  of  a  civil  debt,  as  in 
the  cases  of  Bush  and  Dr  Webster.  And  the  most  common  motive 
in  crimes  of  wilful  fireraising  is  to  recover  the  sum  insured  (i). 

§  268.  But  while  evidence  of  motive  will  give  harmony  and 
conclusiveness  to  a  full  circumstantial  proof,  it  should  be  received 
with  caution.  The  probability  as  to  which  one  of  a  number  of 
persons  committed  a  certain  crime,  depends  far  less  on  the  compara- 
tive advantages  it  would  bring  to  each  of  them,  than  on  their  indi- 
vidual characters  and  circumstances.  A  murder  which  some  men 
would  commit  for  a  florin,  or  to  gratify  national  hate,  has  probably 
never  for  a  moment  entered  the  mind  of  the  heir  to  whom  it  would 
bring  a  dukedom. 

§  269.  Evidence  that  the  motive  has  produced  purpose  or  in- 
tention is  much  more  important,  but  must  also  be  examined  with 
care.  Mere  threats  often  spring  from  temporary  irritation  without 
deep-rooted  hostility.  They  indicate  a  rash  and  unguarded,  rather 
than  a  determinedly  malignant,  character;  and  the  very  utterance 
of  them,  as  every  one  well  knows,  tends  to  defeat  their  execution. 
The  man  who  ha^  resolved  on  a  crime,  is  more  apt  to  keep  his  pur- 
pose to  himself,  or  to  confide  it  to  an  associate  under  the  seal  of 
secrecy.  Even  the  most  wary,  however,  sometimes  let  their  wicked 
purposes  peep  out  accidently  in  the  freedom  of  companionship,  or 
the  weakness  of  drunken  confidence.  When  such  imguarded  hints, 
dark  and  apparently  unmeaning  at  the  time,  coincide  with  the 
subsequent  tokens  of  guilt,  they  are  strong  cords  in  the  net  of  crim- 
inating evidence.     . 

§  270.  The  strongest  proof  of  intention  is  preparation  of  the 
means  for  committing  the  crime.  This,  if  done  secretly,  if  the 
means  would  not  suit  any  other  purpose  for  which  the  person  is 
likely  to  have  procured  them,  or  if  a  false  purpose  has  been  assigned 
for  them,  is  the  strongest  of  antecedent  circumstances.     It  shows 

(A)  Ab  m  CouTToiser's  case— case  of  the  Mannings,  infra,  J  286. 

(i)  In  the  trial  of  WiUiam  Smith,  12th  April  1864,  for  the  murder  of  William 
H'Donald,  the  alleged  motiye  was  to  recoYer  the  proceeds  of  policies  of  insurance 
opened  by  him  on  M'Bonald's  life,  on  which  he  had  not  an  insurable  interest.  This 
part  of  the  case  was  proved,  along  with  other  circumstances  of  graye  suspicion.  The 
charge  was  found  not  proTen. 

n2 
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not  only  deep-seated  intention,  but  execution  begun;  so  that  if  the 
crime  has  been  committed  with  the  instruments  thus  provided  by 
the  prisoner,  it  will  not  require  a  strong  proof  from  other  quarters 
to  convict  him.  Sometimes  the  miurderer's  intention  appears  from 
his  having  thrown  out  false  statements  as  to  his  victim's  health, 
with  the  view  of  preparing  the  acquaintances  for  the  catastrophe. 
And  there  have  been  cases  where,  in  order  to  divert  suspicion  from 
himself,  one  has  simulated  kindness  towards  his  intended  victim. 

§  271.  As  opposed  to  evil  motive  and  intention,  is  the  previous 
good  character  of  the  accused,  and  his  kindness,  when  not  capricious 
or  simulated,  towards  the  person  injured.  Such  circumstances,  as 
they  make  guilt  improbable  a  priori,  are  entitled  to  weight  in  ex- 
culpation. Yet  it  is  a  trite  remark,  that  persons  of  unblemished 
reputation  have  committed  the  most  heinous  crimes ;  and  that  evil 
impulses  and  fits  of  moral  aberration  are  found  more  or  less  in  all 
mankind.  Besides,  the  desire  of  preserving  character  and  status  is 
incident  to  the  possession  of  them ;  and  has  prompted  not  only  the 
most  extensive  forgeries  and  embezzlements,  but  even  murders  (jfc). 

§  272.  With  regard  to  all  indications  of  intention,  however,  it 
will  be  observed  that,  although  they  raise  an  a  priori  probability 
that  crime  may  be  committed,  and  are  most  important  when  the 
commission  of  a  crime  by  some  person  has  been  proved,  they  afford 
no  proof  of  the  crime  itself.  Such  evidence  ought  never  to  be  re- 
garded, unless  it  be  established  that  the  crime  to  which  the  inten- 
tion points  has  been  perpetrated.  It  is  also  true  that  the  means 
which  the  prisoner  used  for  a  certain  purpose  may  have  produced 
much  more  serious  results  than  he  designed;  as,  for  example,  where 
one  intending  only  to  hurt  another  gives  him  a  mortal  blow,  or  in- 
tending maliciously  to  bum  articles  within  a  house  sets  it  on  fire, 
or  when  medicines  given  to  a  woman  without  her  knowledge  to 
procure  abortion  cause  death.  In  such  cases  it  is  not  a  sufficient 
ground  for  acquitting  of  the  greater  crime  that  the  proved  intention 
corresponded  with  a  crime  less  aggravated;  for,  if  the  greater  of- 
fence was  the  natural  consequence  of  the  means  employed,  the 
"  reckless  and  corrupt  disregard  of  the  result  constitutes  the  dole 
or  malice,  the  depraved  and  wicked  purpose  "  which  the  law  holds 
to  be  essential  to  the  greater  crime  (J).  Accordingly  the  accused, 
in  order  to  escape  that  consequence,  must  show  not  only  that  his 
intention  was  to  commit  the  slighter  oflTence,  but  that  the  means 
which  he  employed  were  only  commensurate  with  such  an  intention. 

(k)  As  in  RichardBon,  1786,  Burnett,  624,  tn/ro— Dr  Webster's  case,  Sep.  report^ 
Rush's  case,  Sep.  report.  (Q  1  Hume,  266,  et  ieq. 
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§  273.  Some  jurists  have  considered  that  in  charges  of  the 
more  aggravated  crimes,  their  enormity  is  a  reason  for  convicting 
on  incomplete  proof,  under  the  old  pernicious  maxim,  in  atrocisdmia 
lemores  conjectural  sufficiunt  et  licet  judict  jura  transgredi.  With 
more  reason  in  modem  times  the  same  circumstance  is  often  pleaded 
in  favour  of  the  accused.  Its  proper  bearing  is  well  stated  by  Mr 
Starkie  in  these  words :  "  When  any  doubt  exists  as  to  the  corpus 
delicti^  whether  any  crime  has  been  committed,  the  very  reverse  of 
the  above  maxim  is  true;  the  more  atrocious  the  nature  of  the  crime 
is,  the  more  repugnant  it  is  to  the  common  feelings  of  human  na- 
ture, the  more  improbable  it  is  that  it  has  been  perpetrated  at  all. 
But  when  it  has  once  been  clearly  established  that  a  heinous  crime 
has  been  committed,  and  the  only  question  is  the  perpetrator,  it  is 
manifest  that  the  atrocity  of  the  crime  in  the  abstract  raises  no 
probability  either  for  or  against  the  accused,  although  under  parti- 
cular circumstances  it  may  be  a  matter  of  great  importance.  Thus 
on  a  charge  of  infanticide,  where  there  is  a  doubt  whether  the  child 
was  destroyed  by  design  or  by  accident  during  a  secret  delivery,  the 
very  atrocity  of  the  offence  raises  a  strong  degree  of  probability  in 
favour  of  the  latter  conclusion.  On  the  other  hand,  were  it  clear 
from  the  circumstance  under  which  a  body  was  found  that  the  party 
had  been  murdered,  then,  the  corpus  delicti  being  established,  the 
atrocity  of  the  offence  would  in  the  abstract  raise  no  probability 
either  in  favour  or  against  any  individual.  But  if,  in  the  particular 
instance,  the  question  were,  whether  the  son  of  the  deceased  or  a 
stranger  was  the  guilty  agent,  then  a  probability  from  the  particular 
circumstances  would  operate  in  favour  of  the  son"  (m). 

§  274.  Considerable  light  is  often  derived  from  the  correspon- 
dence or  antagonism  between  the  offence  and  the  character  or  habits 
of  the  accused ;  as  in  skilful  forgeries,  and  crimes  which  indicate 
daring  or  ingenuity,  or  which  required  acquaintance  with  the  pre- 
mises where  they  were  committed,  or  with  the  habits  of  the  person 
injured.  Passing  without  remark  from  circumstances  so  obvious,  a 
word  or  two  may  be  said  of  the  conduct  of  the  accused  person  after 
the  crime  has  been  committed.  Fear  or  attempts  at  flight  on  the 
part  of  one  directly  charged  with  a  serious  crime  are  of  little  weight 
as  indications  of  guilt.  Chief-Justice  Shaw  has  well  observed,  in 
his  charge  to  the  jury  in  Dr  Webster's  trial  for  the  murder  of  Dr 
Parkman,  "  Such  are  the  various  temperaments  of  men,  and  so  rare 

(to)  1  Starkie,  659,  note.      See  also  Benth.  Ev.,  B.  v,  rh.  17— Wills  on  Circ.  Er,» 
167. 
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the  occurrence  of  the  sudden  arrest  of  a  person  upon  the  charge  of 
a  crime  so  heinous,  that  who  of  us  can  say  how  an  innocent  or  a 
guilty  man  ought  or  would  be  likely  to  act  in  such  a  case  ?  or  that 
he  was  too  much  or  too  little  moved  for  an  innocent  man  ?  Have 
you  any  experience  that  an  innocent  man,  stunned  under  the  mere 
imputation  of  such  a  charge,  will  always  appear  calm  and  collect- 
ed ?  or  that  a  guilty  man,  who  by  knowledge  of  his  danger  might 
be  somewhat  braced  up  for  the  consequences,  would  always  appear 
agitated,  or  the  reverse  {n)  ?"  The  fearless  composure  of  Mrs  Man- 
ning (o)  on  her  apprehension  might  have  been  mistaken  for  the 
effect  of  conscious  innocence ;  as  the  flight  of  the  accused  in  another 
case  was  one  of  the  circumstances  which  led  to  his  conviction  and 
execution  for  a  murder  which  it  was  afterwards  proved  he  did  not 
commit  (p  ). 

§  275.  Fear,  however,  will  generally  indicate  guilt  when  it  is 
prompted  by  some  remark  immaterial  in  itself,  but  latently  con- 
nected with  the  circumstances  of  the  crime.  A  striking  instance 
of  this  occurred  in  a  case  where  a  marine  serving  on  board  a  ship 
was  apprehended  on  a  charge  of  a  murder  which  had  been  commit- 
ted four  years  previously.  Without  any  express  allusions  being 
made  to  the  crime,  he  was  asked  where  he  had  been  about  three 
years  before,  to  which  he  answered  that  he  had  been  employed  in 
London  as  a  day  labourer.  He  was  then  asked  where  he  had  been 
employed  that  time  four  years,  on  which  he  immediately  turned 
pale,  and  would  have  fainted  had  not  water  been  administered  to 
him.  That  so  striking  an  effect  should  have  followed  from  so 
simple  a  question,  when  the  one  preceding  it  produced  no  similar 
emotion,  showed  a  secret  cause  of  fear  pointed  to  the  date  of  the 
murder  (r). 

§  276.  In  the  same  way  falsehoods  or  equivocations  by  accused 
persons  may  be  important  when  the  facts  to  which  they  refer  are 
only  latently  connected  with  the  crime.  If  the  connection  is  ob- 
vious, such  circumstances  afford  little  or  no  indication  of  criminali- 
ty; for  a  man  must  have  both  candour  and  courage  to  make  admis- 
sions which  may  subject  him  to  the  vexation,  inconvenience,  and 
risk  of  a  criminal  prosecution. 

§  277.     Attempts  to  fabricate  and  suppress  evidence  and  to 


(n)  Report  by  G.  Bemis,  p.  486.     See  Ihia  point  fully  diflcusaed  in  Benth.  Ev.,  B.  v, 
ch.  8,  et  aeq.  (o)  Infra,  §  286.  {p)  Coleman's  case,  1748,  Wills,  68,  71 ; 

citing  1  Remarkable  Trials,  162, 172,  and  4  ib.,  844.  (r)  Wills,  69 ;  citing  6 

Celebrated  Trials,  19.    The  prisoner  was  tried  and  convicted. 
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Bubborn  witnesses  axe  much  more  forcible  indications  of  guilt  (s) ; 
for  they  show  a  consciousness  that  the  imdisguised  truth  is  not 
consistent  with  the  part/s  innocence.  They  also  cause  the  rest 
of  his  evidence  to  be  justly  viewed  with  suspicion  and  distrust; 
omnia  presumuntur  contra  apoliaiorem.  For  the  same  reason  at- 
tempts to  destroy  human  remains — as  in  the  cases  of  Dr  Webster 
and  the  Mannings  (t) — can  seldom  be  explained  on  any  hypothesis 
but  that  of  murder.  Yet  some  persons  are  so  habituated  to  cun- 
ning and  crooked  ways,  that  they  will  rather  call  in  the  aid  of 
falsehood,  than  leave  truth  and  a  righteous  cause  to  their  native 
strength.  Such  expedients,  which  are  sometimes  resorted  to  by  a 
party's  advisers  or  officious  friends  without  his  knowledge,  are  as 
dangerous  as  they  are  reprehensible  (u), 

§  278.  The  general  nature  of  the  circumstances  which  compose 
this  kind  of  proofs  having  been  thus  indicated,  they  will  now  be 
considered  as  they  are  found  associated  in  practice. 

Circumstantial  evidence  may  produce  every  possible  degree  of 
conviction,  from  a  mere  turn  in  the  balance  of  probabilities  up  to 
moral  certitude.  It  often  embraces  facts  which,  viewed  indepen- 
dently, raise  slight  and  doubtful  inferences ;  but  which,  when  united, 
compel  unhesitating  beUef  Indeed,  it  is  the  cumulative  force  of 
the  whole  circumstances,  their  mutual  interlacing  and  consistency, 
and  their  unison  in  pointing  to  the  same  result,  which  constitute 
the  characteristic  value  of  this  kind  of  evidence.  The  more  nu- 
merous, therefore,  the  circumstances  which  lead  to  the  same  con- 
clusion, and  the  wider  the  sphere  in  point  of  time,  and  space,  and 
persons  from  which  they  are  taken,  the  greater  their  united  force 
becomes;  as  the  more  rays  a  lens  can  collect  into  one  small  focus, 
the  greater  their  combined  intensity.  A  case  of  circumstantial 
proof  is  often  compared  to  a  chain, — ^but  not  correctly,  since  a 
chain  breaks  if  there  is  a  single  weak  link.      It  is  rather  like  a 

(a)  As  in  Donellan's  case,  reported  by  Gurney,  p.  64~B.  DonneU's  case,  1817,  re- 
ported by  Eraser,  p.  171— Wills,  78,  et  «eg.— Comroisier's  case,  1840,  narrated  by  Wills, 
241.  (t)  Infra,  i  286.    Some  cases  of  this  kind  are  mentioned  by  Wills,  77,  166. 

(ti)  See  Burnett,  582—1  Starkie,  564— Wills,  82.  ^n  the  Douglas  cause  the  fabrica- 
tion  by  Sir  Jas.  Stewart  of  letters  from  La  Marre  the  surgeon  put  the  right  side  of  the 
case  in  the  greatest  jeopardy ;  see  2  Evan's  Pothier,  887.  And  in  a  trial  of  a  man  in 
England  for  murdering  his  niece,  one  of  the  leading  circumstances  which  led  to  hJR 
conviction  and  execution  was,  that  being  admonished  to  bring  her  forward  at  the  next 
assizes,  he  produced  another  child,  and  the  fraud  was  detected.  The  truth  was,  that 
the  niece  had  fled  from  his  house  in  consequence  of  some  serere  correction  he  had  ad- 
ministered to  her ;  Coke,  Third  Institutes,  cap.  104. 
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"rope  made  up  of  many  slender  filaments  twisted  together;  for  it 
has  strength  more  than  sufficient  to  bear  the  stress  laid  upon  it, 
though  no  one  of  the  filaments  of  which  it  is  composed  would  be 
sufficient  for  that  purpose" (aj). 

§  279.  Again,  the  strength  of  such  a  proof  does  not  depend  on 
the  intrinsic  importance  of  the  component  circumstances,  or  on  the 
manifestness  of  the  connection  between  a  few  broad  facts  and  the 
result.  Paley  has  well  observed,  that  on  the  contrary,  broad,  ob- 
vious, and  explicit  agreements  prove  little,  for  they  are  easily  forged; 
whereas,  when  some  of  the  coincidences  are  minute,  circuitous,  or 
oblique,  their  very  indirectness  and  subtilty  gives  them  force,  be- 
cause they  are  farther  removed  from  the  risk  of  successful  fabrica- 
tion (y).  The  most  convincing  circumstan^tial  proofs  are  those  in 
which  minute  coincidences  are  united  and  interlaced  with  such  as 
are  obvious ;  the  one  set  excluding  risk  of  design,  the  other  rivet- 
ting  the  whole  proof  to  its  appropriate  inference. 

§  280.  Much  has  been  said  as  to  the  comparative  value  of  direct 
and  circumstantial  evidence.  That  in  the  abstract^  direct  evidence 
is  superior  cannot  be  disputed,  for  it  involves  only  a  question  of 
belief,  in  which  the  risk  of  misdecision  is  limited  to  falsehood  or 
error  in  the  witnesses ;  whereas  circumstantial  evidence  involves 
both  belief  and  judgment,  with  the  double  risk  of  falsehood  in  the 
witnesses  and  error  in  the  judge  or  jury.  On  the  other  hand,  cir- 
cumstantial proof  is  often  far  more  trustworthy  than  direct,  as  the 
two  occur  in  practice  ;  for  although  false  testimony  or  forged  writ- 
ings may  pass  undetected  when  they  are  limited  to  a  few  simple 
facts,  it  is  almost  impossible  to  fabricate  successfully  a  complete 
case  of  circumstantial  proof.  Accordingly,  direct  evidence  is  pre- 
ferable to  circumstantial  where  the  witnesses  can  be  implicitly  be- 
lieved ;  whereas  circumstantial  evidence  has  the  superiority  in  be- 
ing more  free  from  attempts  at  fabrication,  and  almost  entirely  be- 
yond the  risk  of  undetected  concoction  (z).  Juries  have  often 
drawn  this  distinction  by  convicting  on  circumstantial  evidence  in 
the  face  of  a  direct  proof  of  alibi  sworn  to  by  the  prisoner's  friends. 
No  doubt  circumstantial  evidence  has  sometimes  produced  erroneous 
verdicts,  followed  by  the  extreme  penalty  of  the  law.     But  this 

(z)  Reid  on  the  Intellectual  Powers,  Essay  Tii,  ch.  8  (of  Probable  Reasoning).    See 
infra^  I  291,  (4),  as  to  circumstantial  proof  resembling  a  chain.  (y)  Horae 

Paulinae,  ch.  1. — See  also  Whately's  Rhetoric,  part  i,  ch.  2,  g  4.  This  is  strikingly  il- 
lustrated by  the  case  noted  infra,  g  288.  .  {z)  On  the  comparative  value  of  direct 
and  circumstantial  proof,  see  Benth.  Jud.  Ev.,  B.  v,  ch.  16,  2  4  (vol.  iii,  p.  248,  et  teq.) 
—2  Hume,  886— Burnett,  528— Tait,  440--Beirs  Law  Diet.,  voce  "  CircumsUntial  Evi- 
dence "—Wills,  26,  et  teq. 
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may  also  be  said  of  the  least  objectionable  of  all  evidence,  the  deli- 
berate and  clearly  proved  confession  of  the  accused  (a);  and  there 
is  good  ground  for  believing,  with  the  writer  of  an  able  and  in- 
teresting treatise  on  this  subject  (&),  that  more  mistaken  sentences 
have  followed  upon  false  and  mistaken  direct  testimony  than  upon 
erroneous  inferences  drawn  from  circumstantial  evidence. 

§  281.  With  regard  to  the  sufficiency  of  circumstantial  proofs, 
there  is  manifestly  a  great  difference  between  civil  and  criminal 
causes.  In  most  civil  trials,  unless  delict  is  involved,  the  compet- 
ing parties  are  on  an  equal  footing,  and  he  ought  to  win  who  has 
the  preponderance,  however  slight,  of  probabilities  in  his  favour  (c). 
But  in  criminal  cases  the  verdict  ought  always  to  be  on  the  side  of 
mercy,  unless  the  jury  are  perfectly  satisfied  of  the  prisoner's  guilt. 
It  is  not  enough  that  his  guilt  be  a  rational  and  probable  inference, 
as  well  as  the  most  probable  of  several  inferences,  from  the  circum- 
stances. It  must  also  be  the  only  rational  hypothesis  which  they 
will  bear  (rf).  The  evidence  must  be  so  "  clear,  satisfactory,  and 
conclusive,  as  to  leave  no  rational  doubt  in  the  minds  of  the  jury 
that  the  prisoner  is  guilty  "  (e).    "  What,  then,  is  reasonable  doubt  ? 

(a)  Cases  noted  in  Wills,  68,  et  aeq. — Taylor,  580, 1. — See  the  chapters  on  confessions, 
infra.  (b)  Wills,  246.  (c)  Even  among  purely  civil  cases  there  is  a  dif- 

ference in  the  comparative  sufficiency  of  circumstantial  proofs.  Lord  Stair  observes 
(4,  45,  9),  "Every  probability  is  not  probative,  nor  deserves  the  name  of  presumption, 
and  frequently  many  presumptions  do  concur  to  make  up  that  probation ;  and  there 
may  be  many  opposite  probabilities  from  different  consequences  and  considerations,  so 
that  if  the  prevalence  be  not  great  it  will  not  infer  against  a  possessor  the  loss  of  his 
possession,  much  less  against  a  proprietor  the  loss  of  his  property ;  nor  will  it  infer  an 
obligation  against  a  party  that  is  otherwise  free.  But  if  the  question  be  about  attain- 
ing the  possession  of  that  which  neither  party  possesses,  but  craves  to  recover  as  their 
prior  possession,  or  if  the  point  of  right  be  dubious,  the  prevalence  of  the  presumptions, 
though  far  less  than  in  the  former  cases,  may  infer  sufficient  probation." 

(d)  In  this  way,  as  Mr  Starkie  observes  (vol.  i,  p.  660,  note),  circumstantial  proof  is 
analogous  to  the  reductio  ad  abaurdum  in  geometry,  the  truth  of  the  proposition  being 
attained  in  each  by  disproving  every  other  hypothesis ;  in  the  one  to  an  absolute  and 
mathematical,  in  the  other  to  a  moral  certainty.  In  the  geometrical  proof,  however, 
every  possible  h3rpothesis  (and  there  are  generally  only  two)  may  be  known,  whereas  in 
the  circumstantial  proof  the  known  hypothesis  are  much  more  numerous,  and  it  is  pos- 
sible that  some  existing  hypothesis  has  escaped  observation.  (e)  Charge  of 
Lord  Justice-Clerk  Boyle  in  Hunter  and  Others  (Glasgow  Cotton  Spinners*  case),  1888; 
Swinton's  Report,  867.  See  alse  Lord  Meadowbank's  charge  in  the  trial  of  Humphreys, 
where  his  Lordship  observed  (Swinton's  Report,  p.  858),  "  Should  you  doubt  of  the  evi- 
dence being  sufficient  to  bring  the  charges  home  to  the  prisoner,  you  have  to  give  him 
the  full  benefit  of  that  doubt.  But  to  entitle  you  to  do  so,  these  doubts  must  be  well 
considered,  and  the  circumstances  on  which  they  are  founded  deliberately  weighed.  To 
doubts  which  are  not  reasonable  you  have  no  right  whatsoever  to  yield.  Tour  duty  is 
to  consider  what  is  the  rational  and  reasonable  inference  to  be  drawn  from  the  whole 
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It  is  a  term  often  used,  probably  pretty  well  understood,  but  not 
easily  defined.  It  is  not  mere  possible  doubt ;  because  everything 
relating  to  human  affairs  and  depending  on  moral  evidence  is  open 
to  some  possible  or  imaginary  doubt.  It  is  that  state  of  the  case 
which,  after  the  entire  comparision  and  consideration  of  aU  the  evi- 
dence, leaves  the  minds  of  the  jury  in  that  condition,  that  they  can- 
not say  they  feel  an  abiding  conviction,  to  a  moral  certainty,  of  the 
truth  of  the  charge  "  (/). 

§  282.  It  follows  from  these  principles  that  if  the  evidence 
merely  proves  that  the  crime  in  issue  was  committed  by  one  of  a 
certain  number  of  persons,  without  showing  beyond  a  reasonable 
doubt  which  was  the  individual  perpetrator,  they  ought  all  to  be 
acquitted;  for  it  is  better  that  ninety-nine  guilty  should  escape  than 
that  one  innocent  man  should  sufibr:  The  counsel  for  the  Mannings 
tried  hard  to  bring  the  case  for  the  prosecution  to  this  dilemma ; 
each  of  them  admitting  that  the  crime  must  have  been  committed 
by  one  or  other  of  the  prisoners,  but  urging  that  there  was  not 
proof  to  fix  it  on  his  client.  The  result,  as  often  happens  in  such 
cases,  was  that  both  were  convicted  as  joint  perpetrators  of  the 
crime. 

The  application  of  the  foregoing  remarks  will  be  best  seen  from 
a  few  illustrations. 

§  283.  In  the  trial  of  John  Downie  and  Alexander  Milne  for 
theft  in  1824  (gr),  the  facts  were,  that  a  carpenter's  workshop  in 
Aberdeen  was  broken  into  on  a  particular  night  and  some  work- 
men's tools  were  carried  off  from  it.  On  the  same  night,  the  count- 
ing houses  of  Messrs  Davidson  at  Foot-dee,  and  of  Messrs  Catto  & 
Co.,  on  the  Links  of  Aberdeen,  were  also  broken  into,  and  goods 
and  money  to  a  considerable  extent  were  stolen  from  them.  The 
prisoners  were  met  by  two  policemen  at  seven  in  the  following 
morning  in  one  of  the  streets  of  Aberdeen,  at  a  distance  from  all 
of  the  places  of  depredation.  Immediately  on  seeing  the  officers 
they  began  to  run,  and  being  pursued  and  taken,  there  was  found 

circumstances;  in  short,  whether  it  be  possible  to  explain  the  circumstances  upon 
grounds  consistent  with  the  innocence  of  the  party,  or  whether,  on  the  contrary,  they 
do  not  necessarily  lead  to  a  result  directly  the  reverse."  In  R.  v.  Hodges,  2  Lewins'  C. 
C,  227,  Mr  Baron  Alderson  observed,  that  to  enable  the  jury  to  bring  in  a  verdict  of 
guilty,  it  was  necessary  not  only  that  it  should  be  a  rational  conviction,  but  that  it 
should  be  the  only  rational  conviction  which  the  circumstances  would  enable  them  to 
draw.  (/)  Charge  of  Oh.-Just.  Shaw  in  Dr  Webster's  case,  Bemis'  Report, 

p.  470.     See  also  Burnett,  624—1  Starkie,  677— Wills,  149— Bell's  Diet.,  ut  mpra. 
((7)  1  Al.,  318. 
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in  the  possession  of  each  of  them  a  considerable  quantity  of  the 
articles  taken  from  Catto  &  Co.'s  house,  but  none  of  the  things 
taken  either  from  the  carpenter's  shop  or  from  Davidson's.  But  in 
Catto  &  Co.'s  warehouse  were  found  a  brown  coat  and  other  articles 
which  had  come  from  Davidson's,  and  which  had  not  been  there 
the  previous  evening  when  the  shop  was  locked  up  ;  while  in 
Davidson's  premises  were  found  the  tools  which  had  been  abstracted 
from  the  carpenter's.  Thus,  the  recent  possession  of  the  articles 
stolen  from  Catto  A  Co.'s,  the  early  hour  when  the  panels  had  them 
in  their  hands,  their  attempt  to  escape,  and  their  failure  to  account 
for  their  possession,  proved  that  they  were  the  depredators  in  that 
warehouse ;  the  fact  of  the  articles  taken  from  Davidson's  having 
been  left  there  connected  them  with  that  prior  housebreaking; 
while,  again,  the  tools  taken  from  the  carpenter's  shop,  and  found 
in  Davidson's,  identified  the  persons  who  broke  into  that  last  house 
with  those  who  committed  the  original  theft  at  the  carpenter's. 
The  result  was,  that  both  the  panels  were  convicted  of  all  the 
thefts. 

§  284.  A  similar  set  of  circumstances  occurred  in  the  trial  of 
Charles  Bowman  in  1826  (A).  This  man  was  accused  of  no  fewer 
than  nine  diflFerent  acts  of  theft  by  housebreaking,  committed  in 
and  around  Aberdeen,  at  various  times  during  the  summer  of  1825 
and  winter  1825-26.  He  had  been  living  an  industrious  and  ap- 
parently regular  life  as  a  carter,  and  no  suspicion  had  been  awakened 
against  him  until  one  occasion  when,  some  of  the  stolen  articles 
having  been  discovered  in  a  broker's  shop,  and  traced  to  him,  his 
premises  were  searched,  and  some  articles  from  all  the  houses 
broken  open,  along  with  an  immense  mass  of  other  goods,  evidently 
stolen,  were  found  in  a  large  chest,  and  concealed  about  various 
parts  of  the  house.  Their  number,  variety,  and  the  places  where 
they  were  found,  were  quite  sufficient  to  convict  him  of  reset ;  but, 
as  they  were  discovered  at  the  distance  of  many  months  from  the 
times  when  the  various  thefts  had  been  committed,  the  difficulty 
was  how  to  prove  he  was  the  original  depredator. 

The  charges  selected  for  trial  were  five  in  number,  connected 
with  each  other  as  nearly  as  possible  in  point  of  time.  In  none  of 
them  was  the  prisoner  identified  as  the  person  who  had  broken  into 
the  houses,  although  the  thief  had  been  seen,  and  more  than  once 
fired  at.  But  in  all  the  first  four  houses  which  had  been  entered 
were  discovered  some  of  the  articles  takeu  from  the  others ;  and  in 

(A)  I  Al.,  814. 
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the  prisoner's  custody  were  found  some  articles  taken  from  them 
all,  while  three  of  the  windows  broken  bore  the  marks  of  an  instru- 
ment which  coincided  exactly  with  a  chisel  left  in  the  last  house. 
Two  days  after  the  housebreaking  of  that  house,  the  owners  watch 
was  shown  by  the  prisoner  to  a  shopkeeper  in  Old  Meldrum,  near 
Aberdeen,  to- whom  he  afterwards  sold  it. 

It  was  thus  manifest  that  the  whole  five  housebreakings  had 
been  committed  by  the  same  person,  and  on  a  uniform  plan.  .  The 
hypothesis  that  the  prisoner  had  received  the  goods  from  the  thief 
without  having  either  stolen  them  or  known  them  to  be  stolen,  was 
excluded  by  the  nimiber  and  nature  of  the  goods  and  the  places 
where  they  were  secreted ;  while  the  possession  of  the  watch,  being 
sufficiently  recent  to  infer  theft  of  it,  and  the  absence  of  any  trace 
of  one  from  whom  the  prisoner  could  have  received  the  goods,  ex- 
cluded the  idea  that  he  was  a  resetter.  The  jury  consequently 
found  him  guilty  of  all  the  five  charges  of  housebreaking ;  and  the 
Court  (Lords  Pitmilly  and  AUoway)  approved  of  the  verdict. 

§  285.  In  Autumn  1786,  a  young  woman  who  lived  with  her 
parents  in  a  remote  district  was  one  day  left  alone  in  the  cottage, 
her  parents  having  gone  out  to  harvest-work.  On  their  return 
home,  a  little  after  mid-day,  they  found  her  murdered,  with  her 
throat  cut  in  a  most  shocking  manner.  The  circumstances  in  which 
she  was  found,  her  character,  and  the  appearance  of  the  wound,  all 
concurred  in  excluding  any  idea  of  suicide,  and  making  it  certain 
that  she  had  been  murdered. 

The  poat-mortem  examination  satisfied  the  medical  witnesses 
that  the  wound  had  been  infiicted  by  a  sharp  instrument  held  in 
the  murderer's  left  hand.  The  deceased  was  also  found  to  have 
been  some  months  gone  with  child.  On  examining  the  ground 
about  the  cottage,  there  were  discovered  the  footsteps  seemingly  of 
a  person  who  had  been  running  hastily  from  the  cottage,  and  by  an 
indirect  road,  through  a  quagmire  or  bog  in  which  there  were  step- 
ping-stones. It  appeared,  however,  that  the  person  in  his  haste 
and  confusion  had  slipped  his  foot  and  stept  into  the  mire,  by  which 
he  must  have  been  wet  nearly  to  the  middle  of  the  leg.  There 
were  discovered,  also,  along  the  track  of  the  footsteps  and  at  certain 
intervals,  drops  of  blood ;  and  on  a  small  gateway  near  the  cottage, 
and  in  the  line  of  the  footsteps,  some  marks  as  of  a  bloody  hand. 
Not  the  slightest  suspicion  at  this  time  attached  to  any  particular 
person  as  the  murderer  ;  nor  was  it  even  suspected  who  might  be 
the  father  of  the  child  of  which  the  girl  was  pregnant. 

The  concourse  of  persons  at  the  funeral  having  afi'orded  a  good 
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opportunity  for  comparing  their  shoes  with  the  footprints,  an  ex- 
amination took  place,  during  which  the  shoes  of  one  young  man 
were  found  to  correspond  exactly  to  the  impressions  in  dimensions, 
shape  of  the  foot,  and  form  of  the  sole,  which  was  newly  mended 
and  had  large  hobnails  in  a  certain  number  and  position,  and  fitting 
to  the  marks  in  the  footprints.  The  lad,  on  being  asked  where  he 
had  been  the  day  the  deceased  was  murdered,  replied,  seemingly 
without  embarrassment,  that  he  had  been  all  that  day  employed  at 
his  master's  work ;  a  statement  which  his  master  and  fellow-ser- 
vants, who  were  present,  confirmed.  As  this  went  so  far  to  remove 
suspicion,  a  warrant  of  committal  was  not  then  granted ;  but,  some 
farther  suspicious  circumstances  occurring  a  few  days  afterwards, 
he  was  apprehended. 

On  his  examination  he  acknowledged  that  he  was  left-handed; 
and  some  scratches  being  observed  on  his  cheek,  he  said  he  had  got 
them  when  pulling  nuts  in  a  wood  a  few  days  before.  But  he  ad- 
hered to  his  statement  that  he  had  been  on  the  day  of  the  murder 
employed  constantly  at  his  master's  work,  at  some  distance  from 
the  place  where  the  deceased  resided.  His  fellow-servants,  how- 
ever, recollected  that  on  the  forenoon  of  that  day,  when  they  were 
employed  with  the  prisoner  driving  their  master's  carts  near  a  cer- 
tain wood,  he  said  he  must  run  to  the  smith's  shop  (which  was  on 
the  way  to  the  deceased's  cottage),  but  would  be  back  in  a  short 
time ;  and  that  he  accordingly  left  his  cart  under  their  charge  for 
that  purpose.  It  was  then  proved  that  he  had  called  at  the  smith's 
shop  on  the  pretence  of  wanting  something  which  it  did  not  appear 
he  had  any  occasion  for ;  and  a  young  girl,  who  happened  to  be 
about  a  hundred  yards  from  the  deceased's  cottage,  saw  a  person 
corresponding  in  appearance  and  dress  to  the  prisoner,  nmning 
hastily  towards  the  cottage,  but  without  having  seen  him  return ; 
from  which  it  was  probable  he  had  gone  on  the  other  side  of  a 
small  eminence,  where  the  footsteps  referred  to  were  traced.  The 
time  when  this  person  was  seen  by  the  girl  corresponded  with  the 
time  when  the  prisoner  had  been  away  from  his  fellow-servants. 
On  his  return,  after  an  absence  of  half  an  hour  (the  time  being  fixed 
by  one  of  the  servants  having  looked  at  his  watch),  they  remarked 
that  he  had  been  longer  away  than  he  said  he  would ;  to  which 
he  replied,  that  he  had  stopped  in  the  wood  to  gather  some  nuts. 
They  observed  at  this  time  one  of  his  stockings  wet  and  soiled,  as 
if  he  had  stepped  into  a  puddle  ;  on  which  they  asked  him  where 
he  had  been.  He  answered  he  had  stepped  into  a  certain  marsh ; 
on  which  his  fellow-servants  observed,  "  that  he  must  have  been 
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either  drunk  or  mad  if  he  had  stepped  into  that  marsh/'  as  there 
was  a  foot-path  along  the  side  of  it.  It  appeared,  by  comparing 
the  time  he  was  absent  with  the  distance  of  the  cottage  from  the 
place  where  he  had  left  his  fellow-servant«,  that  he  might  have 
gone  there,  committed  the  murder,  and  returned  to  them  in  the  in- 
terval. It  was  then  proved  that  the  stockings  he  had  worn  that 
day  had  been  found  concealed  in  the  thatch  of  the  apartment  where 
he  slept,  and  appeared  to  be  much  soiled  and  to  have  some  drops  of 
blood  on  them.  The  blood  he  first  accounted  for  by  saying  that 
his  nose  had  been  bleeding  some  days  before ;  but  on  it  being  ob- 
served that  he  had  worn  other  stockings  on  that  day,  he  said  that 
he  had  assisted  at  bleeding  a  horse  when  he  wore  these  stockings. 
It  was  proved,  however,  that  he  had  not  assisted,  but  had  stood  on 
that  occasion  at  such  a  distance  that  none  of  the  blood  could  have 
reached  him.  The  mud  upon  the  stockings  was  also  found  on  ex- 
amination to  correspond  precisely  with  that  adjoining  to  the  cottage, 
and  which  was  of  a  very  peculiar  kind,  no  other  mud  of  the  kind 
being  found  in  the  neighbourhood. 

It  then  appeared  that  the  prisoner  had  been  acquainted  with  the 
deceased  (who  was  considered  to  be  weak  in  intellect),  and  had  on 
one  occasion  been  seen  with  her  in  a  wood,  in  circumstances  that 
led  to  suspicion  that  he  had  had  criminal  connection  with  her ;  and 
that  on  being  gibed  with  having  such  intercourse  with  one  in  her 
situation,  he  seemed  much  ashamed  and  hurt.  It  was  proved  far- 
ther, by  the  person  who  sat  next  to  him  when  the  shoes  were 
measuring,  that  he  trembled  much,  and  seemed  a  good  deal  agitated; 
and  that,  in  the  interval  between  that  time  and  his  being  appre- 
hended, he  had  been  advised  to  fly,  when  his  answer  was,  "  where 
can  I  fly  to." 

On  the  other  hand,  evidence  was  brought  to  show  that,  about 
the  time  of  the  murder,  a  boat's  crew  from  Ireland  had  landed  on 
the  coast,  near  to  the  dwelling  of  the  deceased,  and  it  was  said  that 
some  of  them  might  have  committed  the  murder.  But  no  conceiv- 
able motive  could  be  discovered  for  their  doing  so,  and  there  was  no 
appearance  of  any  of  the  cottages  having  been  plundered.  The  jury 
by  a  great  plurality  of  voices  found  the  prisoner  guilty.  And  in  the 
interval  before  his  execution,  he  confessed  he  committed  the  mur- 
der to  hide  his  shame,  knowing  the  girl  was  with  child  to  him  (t). 

The  only  weak  part  of  this  case  was  in  the  proof  of  motive. 
But  the  suspicion  of  a  criminal  connection  was  sufficient  to  indicate 

(i)  RicbardBon,  1786,  Burnett,  624. 
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one,  and  complete  a  circumstantial  proof  of  a  most  conclusive 
character. 

§  286.  An  adequate  motive  was  fully  proved  in  the  case  of  the 
Mannings ;  in  which  the  rest  of  the  evidence  also  was  very  con- 
clusive. 

On  17th  August  1849,  after  Patrick  0*Conner,  a  ganger  in  the 
customs,  had  been  missing  for  several  days,  a  body,  identified  as 
his,  was  found  in  a  hole  under  the  flags  in  the  back-kitchen  of  a 
house  in  Bermondsey,  naked,  imbedded  in  lime,  and  having  the  legs 
bound  back  with  strong  cord  to  the  haunches.  The  head  and  skull 
were  frightfully  mangled,  the  skull  being  not  only  fractured  in  six- 
teen places,  but  also  showing  a  bullet  hole,  from  which  a  ball  was 
extracted.  There  could  be  no  doubt  that  0*Conner  had  been  mur- 
dered ;  and  suspicion  immediately  fell  on  the  persons  who  had 
occupied  the  house,  one  Manning  and  his  wife,  with  whom  the  de- 
ceased had  been  on  intimate  terms,  but  who  had  suddenly  disap- 
peared three  days  before  the  body  was  discovered.  They  were  both 
tried  for  the  crime  on  25th  October  1849  (k). 

From  medical  evidence  it  appeared  that  about  a  week  had 
elapsed  between  death  and  the  discovery  of  the  remains ;  so  that 
the  investigation  as  to  the  immediate  res  gestae  was  narrowed  to 
the  9th  or  10th  of  August.  O'Connor  had  left  home  as  usual  on 
the  morning  of  the  9th ;  and  at  a  few  minutes  after  five  on  the 
afternoon  of  that  day,  he  was  seen  about  150  yards  from  the  Man- 
ning's  house,  and  walking  in  that  direction.  That  was  the  last 
occasion  on  which  he  was  seen  alive. 

The  criminal  nature  of  the  intimacy  between  the  deceased  and 
Mrs  Maiming  was  manifest ;  and  there  was  good  ground  to  believe 
that  her  husband  was  aware  of  it.  She  had  been  in  the  habit  of 
visiting  0*Conner  in  his  lodgings,  and  remaining  for  a  long  time 
closeted  with  him  ;  and  on  one  of  these  occasions  (the  Friday  nearly 
a  week  before  the  murder)  they  were  heard  conversing  about  rail- 
way scrip,  Mrs  Manning  having  consulted  him  as  to  what  shares 
she  ought  to  buy.  She  had  opportunities  on  these  occasions  of 
knowing  where  he  kept  his  cash,  and  scrip  for  railway  shares,  which 
he  had  to  a  large  amount.  She  was  aware  that  O'Connor  possessed 
considerable  funds ;  and  her  husband's  knowledge  of  the  same  fact 
was  proved  ;  while  one  witness  stated  that  Manning  told  him  his 
wife  knew  that  O'Connor  had  made  a  will  in  her  favour. 

{k)  The  following  note  of  the  caae  is  taken  from  the  "  Times"  of  26th  and  27th 
October  1849. 
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It  was  then  proved  that  a  medical  student  who  had  lodged  in 
the  house  for  some  time  before  the  28th  July  (when  he  left  in  con- 
sequence of  the  prisoners  stating  that  they  meant  to  go  out  of 
town),  had  repeatedly  been  spoken  to  by  Manning  about  the  eflPect 
of  wounds  in  the  head,  and  as  to  what  part  of  the  head  a  fatal  blow 
could  be  struck,  and  about  shooting  with  an  air-gun.  Manning 
had  also  asked  him  what  kind  of  drugs  would  best  produce  stupe- 
faction, or  partial  intoxication,  so  as  to  get  a  person  to  "  put  his 
hand  to  paper ; "  and  this  conversation  had  occurred  immediately 
after  Manning  had  been  speaking  about  0*Conner,  and  his  having 
considerable  sums  of  money.  The  male  prisoner  had  also,  after 
seeing  a  wax  figure  of  Eush  at  an  exhibition,  asked  this  witness 
whether  a  murderer  would  go  to  heaven. 

On  the  26th  of  July  the  male  prisoner  ordered  a  crowbar  and  a 
quantity  of  lime,  and  when  asked  whether  he  wished  grey  or  white 
lime,  answered,  he  wished  the  kind  which  would  burn  quickest. 
The  lime  was  delivered  at  the  house  on  the  same  day ;  the  crowbar 
was  sent  on  the  28th ;  and  both  were  received  by  Mrs  Manning, 
who  complained  that  the  bar  was  a  shilling  dearer  than  the  price 
agreed  on.  Manning  had  met  the  boy  with  it  on  the  street,  and 
challenged  him  for  carrying  it  without  a  cover,  as  he  did  not  wish 
anybody  to  see  what  he  was  purchasing ;  and  Manning  accordingly 
went  into  a  stationer's  shop  and  bought  brown  paper,  in  which  he 
wrapped  it  up.  On  the  8th  of  August  the  female  prisoner  bought 
a  shovel,  saying  to  the  shopkeeper  that  she  wished  a  strong  one ; 
and  it  was  sent  home  the  same  day.  The  fractures  in  the  skull  cor- 
responded with  blows  from  the  crowbar,  and  a  shovel  was  required 
for  laying  in  the  lime.  These  different  articles  (only  one  of  which, 
the  shovel,  could  be  required  for  any  household  purpose)  were  thus 
all  prepared  within  a  short  time  before  the  murder,  both  prisoners 
having  been  concerned  jointly  in  purchasing  them.  There  was  no 
proof  as  to  the  pistol  and  bullet ;  but  some  gunpowder  and  tissue 
paper  were  found  in  Manning's  coat  pocket. 

It  was  next  proved,  that  on  the  8th  Mrs  Manning  wrote  to 
0*Conner  a  note  in  affectionate  terms,  asking  him  to  dine  with  them 
that  day ;  but  it  was  posted  so  late  that  he  did  not  receive  it  in 
time  to  dine  with  them  on  the  8th,  He  was  in  the  house  for  some 
hours  in  the  later  part  of  the  evening ;  and  on  the  9th  he  had  shewn 
the  invitation  to  some  friends,  and  had  been  seen  close  to  the  house 
immediately  before  the  dinner  hour  (half-past  five),  as  already  men- 
tioned. What  happened  in  the  house  was  not  divulged ;  but  on 
the  evening  of  the  9th,  about  a  quarter  after  six  o*clock,  Mrs  Man- 
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ning  was  in  O'Conner's  lodgings,  where  she  remained  about  three 
quarters  of  an  hour,  and  then  left,  taking  a  parcel  with  her.  She 
repeated  her  visit  a  little  later  on  the  evening  of  the  10th ;  and  on 
leaving,  was  observed  by  the  persons  in  the  house  to  be  pale,  and 
to  tremble  very  much.  On  the  12th,  when  some  friends  of  O'Connor 
called  at  her  house  to  inquire  about  him,  she  observed,  without 
anything  having  been  said  to  lead  to  such  a  remark,  "  Poor  Mr 
O'Conner  I  he  was  the  best  friend  I  had  in  London."  On  this  occa- 
sion her  countenance  was  observed  to  change ;  whereupon  the  wit- 
nesses inquired  if  she  was  unwell. 

It  was  farther  proved  that  the  Mannings  had,  on  the  13th,  sold 
all  their  furniture  to  a  broker,  both  of  them  having  been  engaged 
in  the  treaty  for  the  sale,  which  commenced  several  days  before  the 
supposed  date  of  the  murder. 

On  the  13th  and  14th  they  left  London.  The  female  prisoner 
had  her  luggage  ticketed  "Mrs  Smith,  passenger,  Paris;"  and  she 
was  found  some  days  afterwards  in  lodgings  near  Edinburgh,  under 
the  name  of  Smith.  One  of  her  parcels,  left  at  the  London  terminus 
of  the  railway,  ticketed  "  Mrs  Smith,  passenger,  Paris,  to  lie  till 
called  for,"  was  found  to  contain  dresses  marked  with  blood ;  and 
a  dress  among  those  sold  to  the  broker  bore  similar  marks.  Mrs 
Manning's  retreat  was  discovered  in  consequence  of  her  having 
offered  to  sell  railway  scrip  to  a  stranger ;  and  a  considerable  quan- 
tity of  scrip,  identified  as  O'Conner  s,  along  with  money  and  bank 
notes,  was  found  in  her  trunk,  after  she  had  denied  having  any 
scrip. 

The  male  prisoner  was  found  in  Jersey.  The  day  before  leaving 
London  he  told  the  broker's  servant,  that  if  he  was  inquired  after 
she  was  to  say  she  had  not  seen  him  for  a  fortnight.  The  same  day, 
on  being  asked  by  the  broker  if  he  was  to  sleep  in  his  own  house 
that  night,  he  said  he  would  not  do  so  for  twenty  pounds.  On  his 
apprehension,  he  at  once  threw  the  whole  blame  on  his  wife,  and 
described  how  she  had  fired  the  pistol  at  the  back  of  O'Conner's 
head ;  but  he  gave  no  explanation  on  being  asked  about  the  frac- 
tures in  the  skull.  It  was  also  proved,  that  after  the  murder  he 
had  sold  some  scrip  for  £110  to  a  broker,  when  he  represented 
himself  to  be  O'Conner ;  and  that  a  bank  note  for  £100  (being  part 
of  the  price)  had  been  cashed  at  a  bank,  and  bore  his  own  signa- 
ture. 

From  this  circumstantial  proof  it  was  unquestionable  that 
O'Conner  had  been  murdered  in  the  Mannings'  house;  and  the 
only  question  was,  whether  the  guilt  of  both  prisoners  was  clearly 
VOL  I.  o 
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proved,  or  whether  one  of  them  might  not  have  done  the  deed, 
without  the  other  having  been  a  principal  or  accessory  before  the 
fact  ?  Manning's  conversation  with  the  medical  student,  his  order- 
ing the  lime  and  crowbar,  his  anxiety  to  have  the  latter  concealed, 
and  his  statement  that  his  wife  committed  the  act  in  his  presence, 
without  his  interference,  while  he  did  not  try  to  explain  the  frac- 
tures on  the  skuU,  more  especially  implicated  him ;  while  her  re- 
ceiving the  lime  and  crowbar,  ordering  the  shovel,  writing  the  note 
to  O'Conner,  and  going  to  his  house  the  very  evening  of  the  mur- 
der, the  bloody  marks  on  her  dress,  and  her  manner  on  the  occa- 
sions abov^  noticed,  more  particularly  inferred  her  complicity. 
These  circumstances,  with  the  joint  arrangements  for  sale  of  the 
furniture  and  flight,  and  the  division  of  the  booty,  showed  that 
the  murder  and  robbery  had  been  a  pre-arranged  scheme,  carried  out 
by  the  prisoners  jointly. 

The  jury  had  no  diflBculty  in  finding  them  both  guilty ;  a  verdict 
in  the  justice  of  which  the  whole  country  agreed  with  them. 

§  287.  In  the  trial  of  Burke  and  Macdougal  for  the  murder  of 
the  old  woman  Docherty  (f),  the  circimistantial  evidence  was  cor- 
roborated by  the  testimony  of  Hare,  a  socius  criminia.  No  doubt 
could  be  entertained  of  Burke's  guilt,  and  the  jury  accordingly 
found  him  guilty.  The  proof  against  Macdougal  showed  that  she 
lived  in  the  house  with  Burke  as  his  vnfe,  and  had  been  there  the 
previous  evening  when  the  old  woman  was  brought  in,  that  she 
was  in  bed  in  the  room  immediately  before  the  murder,  but  that 
when  Burke  and  Hare  commenced  the  attack,  she  (along  with 
Hare's  wife)  left  the  room  and  staid  outside  the  door  for  a  quarter 
of  an  hour  till  all  was  over.  Her  knowledge  that  Burke  intended 
to  murder  the  woman  was  proved ;  and  she  went  along  with  Burke 
and  the  Hares  part  of  the  way  when  the  body  was  taken  to  the  dis- 
secting room  by  a  porter.  It  was  highly  probable,  therefore,  that 
she  knew  the  murder  was  about  to  be  committed,  and  remained 
outside  to  prevent  any  stranger  entering.  Yet  there  was  a  reason- 
able ground  for  doubting  whether  she  had  been  thus  assisting,  or 
whether  on  the  contrary  she  had  been  merely  passive  in  not  inter- 
fering to  prevent  the  murder  committed  by  her  husband.  The  jury 
took  the  more  merciful  view  and  found  the  case  against  her  "  not 
proven."  But  Mr  Alison  (m)  mentions  that  the  opinion  on  the 
bench  was  that  both  prisoners  were  guilty. 


(Q  24th  Dec.  1828,  Syme,  846,  and  separate  report.  (m)  1  Al.,  76. 
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§  288.     The  compiler  of  the  Causes  Cdehrea  mentions  a  curious 
case  of  successful  fabrication  of  circumstantial  proof,  but  without 
vouching  for  its  authenticity  (n).     An  old  widow  kept  a  small  shop 
in  a  street  in  Paris,  with  a  small  back  room  where  she  slept.     It 
was  believed  in  the  neighbourhood  that  she  had  amassed  a^great  deal 
of  money.     Her  only  servant  for  a  long  time  had  been  a  boy  who 
slept  on  the  fourth  storey  of  a  tenement  near  his  mistress's  house, 
but  not  communicating  with  it.     In  order  to  get  to  his  sleeping 
place  he  had  therefore  to  go  round  by  the  street ;  and  when  he 
went  home  at  night,  he  locked  the  outer  door  of  the  shop,  and  took 
the  key,  of  which  he  had  the  sole  charge  and  possession.     One 
morning  the  neighbours  were  alarmed  by  finding  the  shop  door 
open  earlier  than  usual,  without  any  movement  being  observed  in- 
side to  indicate  that  the  old  woman  or  the  boy  had  risen.     No 
mark  of  violence  was  seen  on  the  door.    On  the  neighbours  entering 
they  foimd  a  bloody  sword  on  the  floor  of  the  shop,  and  the  woman 
lying  in  bed  killed  with  thrusts  of  the  weapon,  one  hand  clutching 
a  bunch  of  hair  and  the  other  a  cravat     Near  the  bed  was  found  a 
box  which  had  been  broken  open.      The  shop-boy  was  seised.     It 
was  found  that  the  sword  and  cravat  belonged  to  him,  and  that  the 
bunch  of  hair  corresponded  with  his.      In  his  room  was  found  the 
key  of  the  door,  the  only  means  by  which  the  shop  could  have  been 
entered  without  violence.    On  these  circumstances  being  ascertained 
the  lad  was  subjected  to  the  "  question  " :  imder  the  agonies  of  tor- 
ture he  confessed:  and  he  was  broken  on  the  wheel.     Not  long 
aft-erwards  a  tavern-boy,  who  was  arrested  for  some  other  crime, 
confessed  in  his  dying  declaration,  that  he  alone  had  been  the  mur- 
derer.    The  tavern  where  he  served  adjoined  the  old  widow's  house. 
He  was  intimate  with  the  shop-boy ;  and  had  been  in  the  habit  of 
putting  up  the  bo/s  hair  en  quette,  and  in  this  way  had  gathered 
from  the  comb  a  quantity  of  hair,  out  of  which  he  gradually  formed 
the  bunch  grasped  in  the  dead  woman's  hand.    He  had  no  difficulty 
in  getting  one  of  the  cravats  and  the  sword  of  his  companion,  and 
of  taking  an  impression  off  the  door  key  so  as  to  have  a  false  one 
made. 

The  circumstantial  evidence  against  the  shop-boy  (supposing 
the  case  to  be  authentic)  was  probably  so  convincing  that  a  jury 
would  have  found  him  guilty.  But  it  presents  this  peculiarity,  that 
the  whole  of  the  real  evidence  was  of  that  apparent  and  manifest 
character  which  admitted  of  easy  fabrication;   while  it  wanted 

(n)  The  case  is  quoted  on  the  authority  of  Jeremy  Bentham  (Jud.  Et.,  B.  iii,  eh.  15 
note  apudfin.),  whose  reference  to  the  Causet  CeUbrea  (vol.  5,  p.  48S)  is  inaccurate. 

o2 
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those  minute  and  casual  coincidences  which  almost  always  occur  in 
real  life.  This  manifestness  could  not  have  escaped  the  attention 
of  the  shoi>-boy,  if  he  had  committed  the  act ;  and  it  was  difficult 
to  believe  that  he  would  have  left  such  glaring  proofs  behind  him, 
when  he  had  time  and  opportunity  to  remove  them  alL  Perhaps 
the  proof  would  not  have  been  considered  complete  without  the 
confession — a  striking  illustration  of  the  worthlessness  of  confes- 
sions extorted  under  that  most  wicked  practice. 

§  289.  Contrasted  with  the  case  last  mentioned  is  that  of 
Humphreys,  the  rejected  claimant  of  the  Stirling  Peerage  (o). 
The  earldom  had  been  dormant  for  a  number  of  years ;  when  Mr 
Humphreys,  who  in  early  life  had  been  a  schoolmaster  in  England, 
and  bore  an  unblemished  reputation,  came  to  this  country  and  took 
steps  to  establish  his  pretended  right  to  it.  He  produced  a  copious 
and  elaborate  set  of  title-deeds  and  other  documents,  which,  if 
genuine,  would  have  proved  his  pedigree ;  and  by  the  usual  form 
of  an  ex  parte  inquest  he  was  in  1831  served  heir  to  the  last  earl. 
He  claimed  to  vote  at  the  election  of  Scottish  representative  peers ; 
and  raised  certain  actions  against  the  proprietors  in  possession  of 
lands  alleged  to  belong  to  the  earldom.  In  1833  an  action  was 
raised  in  the  Court  of  Session  at  the  instance  of  the  Officers  of 
State,  to  have  the  service  and  subsequent  title-deeds  set  aside,  as 
fabricated;  and  in  that  case  the  Lord  Ordinary,  after  a  good  deal  of 
investigation  into  the  authenticity  of  the  documents  founded  on  by 
Humphreys,  came  to  the  opinion  that  the  fabrication  had  been 
established,  and  in  1836  his  Lordship  pronounced  an  interlocutor 
reducing  the  services.  Mr  Humphreys  was  thereupon  prosecuted 
before  the  High  Court  of  Justiciary  for  forgery  and  uttering. 

The  documents  extended  over  two  centuries,  and  embraced  a 
great  number  of  writings,  some  of  which  referred  to  persons  known 
to  history.  It  was  a  minute  analysis  of  these  documents,  and  espe- 
cially of  their  dates,  which  proved  that  nearly  the  whole  had  been 
forged,  but  with  an  astonishing  amount  of  skiU  and  elaborateness. 

One  document,  bearing  to  be  an  ancient  extract  from  the  Chan- 
cery Office  of  a  crown-charter,  and  having  the  dingy  hue  of  genuine 
old  age,  consisted  of  several  leaves  stitched  together.  But  the 
portion  which  the  stitching  covered  was  uniform  in  colour  with  the 
rest  of  the  deed;  whereas,  if  the  document  had  been  genuine,  there 
would  have  been  a  marked  difference  in  colour  between  the  exposed 

(o)  Separately  reported  by  Mr  Swinton. 
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and  the  covered  portions. — The  same  document  had  certain  red 
marginal  lines  drawn  on  it.  But  official  persons,  familiar  with  the 
extracts  of  the  period,  swore  that  red  lines  were  not  introduced  into 
the  Chancery  Office  till  a  much  later  date.  Some  technical  mis- 
takes in  the  deed  were  also  detected  by  skilful  conveyancers. 

This  extract  bore  that  the  original  charter  had  been  sealed  on 
7th  December  1639,  and  attested  by  "  John  (Spottiswood)  Arch- 
bishop of  St  Andrews,  our  chancellor;"  who  had  demitted  that 
office  thirteen  months  before  the  date  referred  to. 

But  the  most  conclusive  as  well  as  interesting  circumstances 
regarded  a  print  of  a  French  map  of  Canada  by  "  Delisle,  premier 
Greographe  du  Roi,  avec  privilege  pour  vignt  ans  1703."  On  the 
back  of  this  map  were  certain  signed  memoranda  and  narratives, 
dated  in  1706  and  1707,  which  had  been  founded  on  as  establishing 
the  authenticity  of  the  extract  charter.  The  map  naturally  formed 
part  of  the  claimant's  muniments ;  as  the  Earls  of  Stirling  had  a 
grant  of  lands  in  Nova  Scotia ;  and  it  was  also  not  extraordinary 
to  find  on  the  back  of  it  the  writings  referred  to.  It  was  proved, 
however,  that  Delisle  had  not  been  appointed  Geographer  Eoyal 
until  August  1718 ;  and  that  it  was  the  practice  of  engravers,  and 
in  particular  of  Delisle,  to  preserve  their  plates  marked  with  the 
original  year  of  publication  (from  which  the  copyrights  ran),  mak- 
ing alterations  on  them  as  they  thought  fit  from  time  to  time.  The 
original  issue  of  impressions  in  1703  (of  which  several  were  pro- 
duced) bore  simply  Delisle's  name ;  but  the  particular  impression 
in  question  could  not  have  been  issued  until  after  1718  when  he 
acquired  his  patent  of  office.  The  necessary  consequence  was  that 
the  dates  1706  and  1707  of  the  writings  on  the  back  of  it  were  false. 
To  make  the  proof  of  fabrication  still  more  convincing  (if  that 
were  possible),  it  was  proved  that  Fletcher,  Bishop  of  Nismes,  the 
pretended  writer  of  one  of  the  notes  dated  1707,  had  died  in  1711, 
that  is,  seven  years  before  the  publication  of  the  paper  on  which  it 
was  indorsed. 

A  striking  circumstance  connected  with  the  series  of  documents 
was,  that  repeatedly  during  the  investigations  in  the  civil  Court, 
when  a  hiattis  occurred  in  the  proof,  it  was  filled  up  by  some  addi- 
tional documents  discovered  in  the  interval  before  the  cause  pro- 
ceeded farther. 

The  forgery  of  the  pedigree  and  scries  of  titles  was  thus  com- 
pletely established ;  but  the  jury  not  being  satisfied  that  Hum- 
plir^ys  had  uttered  them  in  the  knowledge  of  their  character,  re- 
turned a  verdict  of  "  not  proven  "  as  to  that  part  of  the  charge,  and 
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he  was  accordingly  assoilzied.  From  the  erudite  nature  of  the  fa- 
brication and  the  acquaintance  with  the  technicalities  of  Scotch 
conveyancing  which  it  exhibited,  as  well  as  the  skilfulness  of  the 
manipulation  displayed  throughout  the  writings,  it  was  manifest 
that  they  had  not  been  executed  by  Humphreys  himself;  while 
the  fact  that  they  had  been  considered  authentic  by  his  legal  ad- 
visers in  the  civil  case,  and  his  previous  good  character,  left  in  the 
minds  of  the  jury  a  reasonable  doubt  of  his  having  uttered  them 
knowing  that  they  were  forged. 

§  290.  These  citations  will  be  closed  with  the  case  of  the  Count 
de  Morangi^s  (p);  which  illustrates  the  superiority  of  credible  cir- 
cumstantial proof,  when  conflicting  with  direct  proof  of  a  question- 
able character.  The  Count,  requiring  to  borrow  money  to  the 
amount  of  300,000  livres,  trusted  an  obscure  money-broker,  and 
through  her  a  pretended  money-lender,  with  bills  of  his,  to  that 
amount  and  upwards,  payable  to  order.  The  pretended  lender  de- 
manded payment  of  the  whole.  But  the  Count  declared  that  only 
1,200  livres  had  been  delivered  to  him.  The  lender's  case  consisted 
of  the  bills,  and  the  evidence  of  three  alleged  eye-witnesses  to  the 
delivery  of  the  whole.  On  the  side  of  the  Count  it  was  proved  that 
the  distance  between  his  house  and  the  lender's  was  such  that  it 
was  impossible  that  any  one  person  could  have  traversed  it  thirteen 
times  with  the  diflFerent  parcels  of  money  within  six  hours,  as  the 
lender's  witnesses  declared  had  been  done ;  while  the  history  of  the 
money-lender's  life,  traced  from  the  date  of  the  pretended  acquisi- 
tion of  so  large  a  fortune  to  the  time  of  the  transaction,  showed 
the  fact  of  her  having  possessed  it,  or  nearly  so  large  a  sum,  to  be 
in  a  high  degree  improbable  upon  any  proof,  and  quite  incredible 
upon  the  evidence  adduced.  The  Count's  proof  being  upon  matters 
within  the  lender's  own  knowledge,  it  was  likely  she  could  have 
disproved  it,  if  it  had  been  false.     The  Count  was  assoilzied. 

§  291.  The  foregoing  commentary  will  have  shown  that  the 
rationale  of  circumstantial  evidence  cannot  be  reduced  to  systema- 
tic propositions.  Some  general  rules,  however,  may  be  evolved 
from  it  (r). 

1.  Every  one  of  the  circumstances  essential  to  the  conclusion 
should  be  established  by  its  own  appropriate  and  independent  proof; 


(p)  Bentham  Jud.  £t.,  B.  v,  ch.  18,  sect.  5;  citing  Lingnit's  Plaidovera. 
(r)  See  Benth.,  B.  v,  ch.  16,  i  1—1  Starkie,  671,  et  wg.— Wills,  136,  e(  teq. 
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in  other  words,  the  superstructure  of  theory  should  only  be  raised 
on  a  foundation  of  undoubted  facts  (»). 

This  rule  applies  with  peculiar  force  to  proof  of  the  corpm  delicti^ 
the  fact  that  the  crime  in  question  has  been  committed  by  some 
person  (<). 

2.  The  probative  value  of  a  number  of  apt  circumstances  in- 
creases in  proportion  to  the  number  of  independent  sources  from 
which  they  are  derived  {u). 

When  any  concatenation  of  circumstances  is  consistently  de- 
tailed by  a  single  witness,  the  coherence  of  his  narrative  is  intrinsic 
evidence  of  its  credibility.  When  the  different  circumstances  of 
the  group  come  from  a  number  of  independent  sources,  their  mutual 
coherence  renders  them  in  the  highest  degree  credible,  and  the 
chance  of  misdecision  is  limited  to  the  inferences  deducible  from 
them. 

3.  When  each  of  the  probative  facts  contributes  immediately  its 
own  inference  to  the  common  conclusion,  their  compound  strength 

(«)  Baion  Alderson  has  justly  observed  (R.  v,  Hodges,  2  Lewins,  C.  C,  227),  "  The 
mind  is  apt  to  take  a  pleasure  in  adapting  circumstances  to  one  another,  and  even  in 
straining  them  a  little,  to  force  them  to  form  parts  of  one  connected  whole ;  and  the 
more  ingenious  the  mind  of  the  individual,  the  more  likely  is  it,  in  considering  such 
matters,  to  overreach  and  mislead  itself,  to  supply  some  little  link  that  is  awanting,  to 
take  for  granted  some  fact  consistent  with  its  previous  theories,  and  necessary  to  render 
them  complete."  (t)  Several  melancholy  instances  have  occurred  of  persons  be- 

ing executed  for  murders,  where  the  supposed  sufferer  had  not  been  killed  by  any  one. 
See  them  collected  in  Wills'  Circ.  Ev.,  162.    Such  cases  show  that  the  mere  fact  of  a 
person  having  gone  amissing,  combined  with  proof  of  murderous  intent  in  the  accused, 
is  not  sufficient  ground  for  concluding  that  the  person  has  been  murdered.     On  the 
other  hand,  it  is  not  always  indispensable  that  the  body  be  recovered ;  otherwise  there 
would  be  impunity  for  murders  committed  a^  sea  (see  Burnett,  686— Captain  Green's 
case,  March  1705).    Accordingly,  in  an  English  case,  a  witness  swore  that  a  mariner 
had  proposed  to  kill  his  captain,  that  during  the  night  the  witness  was  alarmed  by  noise 
of  violence,  and  upon  going  on  deck  saw  the  mariner  throw  the  body  of  the  captain 
overboard,  and  it  was  also  proved  that  near  the  spot  a  billet  of  wood  was  found  with 
which  a  fatal  blow  might  have  been  given,  and  that  the  deck  and  part  of  the  prisoner's 
dress  were  stained  with  blood.    It  was  urged  on  behalf  of  the  prisoner,  that  as  the  cap- 
tain's body  had  not  been  seen,  he  might  have  been  picked  up  alive  by  one  of  the  nu- 
merous vessels  near  the  place.    But  the  Court  left  the  jury  to  say  whether  he  had  not 
been  killed  before  being  thrown  overboard ;  and  as  they  were  satisfied  that  he  had,  they 
returned  a  verdict  of  guilty,  which  was  followed  by  the  prisoner's  execution  (R.  v.  Marsh, 
1792,  2  Leach,  C.  C,  571).     It  is  humbly  thought  that  the  judge's  charge  limited  too 
much  the  question  before  the  jury,  since  they  might  have  returned  a  verdict  of  guilty 
although  they  had  not  been  satisfied  of  the  fact  of  death  before  the  casting  overboard,  if 
they  were  morally  certain  that  the  murder  was  completed  by  the  violence  and  that  act 
in  combination.  (ti)  The  increase  may  be  better  rppresented  by  a  mathematical 

than  a  merely  arithmetical  progression. 
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is  multiplied  (x)  as  their  number  is  increased;  and  they  may  jointly 
establish  the  fact  in  issue,  although  all  of  them,  when  viewed  inde- 
pendently, may  be  explicable  upon  other  hypotheses. 

4.  When  the  proof  of  each  of  a  series  of  facts  raises  an  inference 
of  the  existence  of  another  fact  in  the  series — only  the  last  of  them 
inferring  the  existence  of  the  fact  in  issue — the  probability  of  the 
truth  of  the  issue  (in  so  far  as  it  depends  on  that  line  of  evidence) 
diminishes  as  the  number  of  the  facts  increase,  and  the  inconclu- 
siveness  of  any  one  inference  in  the  series  is  fatal  to  the  whole. 

In  this  sense  a  circumstantial  proof  is  like  a  chain,  which  cannot 
be  stronger  than  its  weakest  link,  and  which  becomes  continually 
weaker  as  each  new  link  is  added,  till  it  breaks  with  its  own 
weight  (y). 

5.  The  existence  of  a  single  probative  fact  absolutely  incompa- 
tible with  a  hypothesis  deducible  from  all  the  other  probative  facts 
necessarily  excludes  that  hypothesis ;  for,  as  the  whole  of  the  actual 
facts  must  have  been  consistent,  some  other  hypothesis  must  exist, 
with  which  all  the  probative  facts  will  coincide. 

6.  Wlien  the  inconsistency  between  any  of  the  probative  facts 
and  the  hypothesis  deducible  from  the  rest  of  these  facts  is  not  ab- 
solute but  probable,  the  conclusiveness  of  that  hypothesis  is  dimi- 
nished in  proportion  to  the  strength  of  the  contrary  probability. 
In  criminal  trials,  therefore,  the  prisoner  ought  to  be  acquitted  if 
the  inference  of  guilt,  when  weighed  against  the  supposed  incon- 
sistency, is  not  suflBciently  convincing  to  exclude  all  reasonable 
doubt. 

7.  The  conclusiveness  of  a  circumstantial  proof  is  not  a  suffi- 
cient reason  for  non-production  of  attainable  direct  evidence ;  and, 
as  a  party  is  not  likely  to  trust  the  decision  of  his  case  to  an  infer- 
ence, when  he  could  prove  it  directly,  the  withholding  of  the  testi- 


(z)  "  Probable  proofs  by  being  added,  not  only  increase  the  evidence,  but  multiply 
it."  Butler's  Analogy  (Fitzgerald's  edition),  286 — See  also  MiU's  Logic,  B.  iii,  ch.  23, 
{  6.  Thus  (to  take  the.  simplest,  case),  suppose  the  probability  of  the  truth  of  the  in- 
ference that  A  is  B  to  be  as  two  to  three,  and  the  probability  of  the  truth  of  another  in- 
ference that  G  is  B  to  be  as  three  to  four ;  "  of  every  twelve  things  which  are  A,  all  ex- 
cept four  are  B  by  the  supposition ;  and  if  the  whole  twelve,  and  consequently  these 
four,  have  the  characters  of  C  likewise,  three  more  will  be  B  on  that  ground.  There- 
fore out  of  twelve  which  are  both  A  and  C,  eleven  are  B."  Mills,  trf  «ipm— See  also  1 
Starkie,  669,  note.  (y)  See  this  fully  illustrated  in  Bentham,  B.  v,  ch.  16,  f  1, 

note— See  also  Mill's  Logic,  tupra.  Mr  Mill  justly  observes,  "  a  hearsay  of  a  heareay, 
or  an  argument  from  presumptive  evidence,  depending  not  upon  immediate  marks, 
but  upon  marks  of  marks,  is  worthless  at  a  very  few  removes  from  the  first  stage." 
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mony  of  eye-witnesses  impairs  the  probative  value  of  a  merely  cir- 
cmnstantial  proof  adduced  by  him. 

Lastly.  In  general  the  affirmance  of  the  issue  should  not  be  left 
to  direct  proof  alone,  when  corroborating  circumstances  are  attain- 
able. Accordingly,  unmixed  direct  proof  almost  never  occurs  in 
practice,  except  when  it  is  limited  to  the  writ  or  oath  on  reference 
of  the  adducer's  opponent.^ 


1  It  has  been  thought  unnecessary  to  multiply  cases  on  this  subject.  The  trials  in 
Scotland  which,  since  the  publication  of  the  first  edition  of  this  work,  have  excited 
greatest  interest  and  attention,  are  those  of  H.  M.  Advocate  v,  Madeline  Smith,  in  1857 
(Special  Report  by  Mr  Irvine),  and  H.  M.  Advocate  v.  Jessie  M'Intoeh  or  M'Lachlan,  in 
September  1862 ;  but  neither  of  these  cases  presented  specialties  involving  any  impor- 
tant illustrations  of  the  principles  of  circumstantial  evidence,  or  requiring  detailed 
analysis. 
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TITLE  VIII. 


OF    PRESUMPTIONS. 


CHAPTER  I.— OF  THE  GENERAL  NATURE  OP  PRESUMPTIVE 

EVIDENCE. 

§  292.  A  presumption  is  an  inference  as  to  the  existence  of  one 
fact,  drawn  from  the  existence  of  another  fact,  and  manifest  to 
most  persons  of  ordinary  intelligence  (a). 

The  principle  of  all  presumptions,  therefore,  is,  that  whenever 
we  have  come  to  regard  two  facts  as  associated  in  coincidence  or  in 
sequence,  proof  of  the  existence  of  the  one  leads,  more  or  less 
forcibly,  to  belief  in  the  existence  of  the  other.  Hence  presump- 
tions may  be  classified  either  according  to  the  grounds  of  the  con- 
nection between  the  facts  proved  and  the  facts  presumed,  or  accord- 
ing to  the  degrees  of  their  probative  force.  A  cursory  glance  will 
be  taken  at  these  general  aspects  of  presumptions  before  noticing 
them  individually. 

(a)  Stair,  4,  45,  9 — Ersk.,  4,  2,  84 — 1  Starkie,  658.  The  difference  between  circum- 
stantial and  presumptive  evidence  has  already  been  noticed  (J  247).  Afictiojuris  dif- 
fers from  them  both.  It  exists  where  law,  disregarding  evidence  and  probability,  holds 
as  true  what  may  be  untrue,  or  what  cannot  possibly  be  true  (Ersk.,  4,  2,  88).  Thus 
summonses  narrate  a  complaint  to  the  Sovereign  by  the  real  party,  which  might  be  true, 
but  is  always  false ;  while  the  rules  that  the  Sovereign  cannot  do  wrong,  that  an  heir  is 
eadem  persona  cum  defuncto^  and  that  the  person  of  a  wife  is  sunk  in  that  of  her  husband, 
are  examples  of  impossible  fictions.  Sometimes  a  presumption  runs  into  a  fiction,  as 
does  the  presumption  patrem  ewe  quern  nuptiae  demorutrant  in  England,  whenever  the 
birth  was  so  recently  after  the  marriage  that  conception  in  wedlock  was  impossible. 
The  nature  of  &  fictio  juris  was  much  discussed  in  Kerr  v.  Martin,  1840, 2  D.,  752,  which 
involved  the  question  whether  the  fiction  that  the  parents  of  children  legitimated  ^cr 
aubsequens  matrimonium  were  married  at  the  birth,  applies  in  Scotland.  The  Court  held 
that  it  docs  not.* 


1  The  judgment  was,  that  a  child  born  out  of  wedlock  was  legitimated  by  the  subse- 
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§  293.  (1)  An  inference  is  sometimes  drawn  as  from  cause  to 
eflPect.  Thus  it  is  presumed  that  bribery  in  a  witness  will  produce 
false  testimony,  and  facility  is  presumed  to  arise  from  being  on 
deathbed.  More  frequently  the  inference  is  from  a  proved  effect 
to  a  latent  cause  or  motive,  e.g'.,  the  presumptions  that  a  child  bom 
in  wedlock  was  begotten  by  the  mother's  husband ;  that  one  who 
pays  interest  owes  the  principal ;  that  libellous  expressions  have 
been  dictated  by  malice ;  and  that  deeds  vitiated  in  suhsiuntialibus 
have  been  wrongfully  altered  after  subscription  (6). 

(2)  It  is  presumed  that  relations  which  have  once  existed 
have  continued  (c).  Thus  it  is  not  necessary  to  prove  the  continu- 
ance or  renewal  of  a  general  mandate.  The  relation  of  debtor  and 
creditor  is  presumed  to  subsist  till  a  discharge  is  proved,  or  till  the 
presumption  is  overcome  by  a  contrary  inference  arising  from  Tnora 
or  some  other  relevant  circumstance. 

(3)  Where  acts  are  proved  which  indicate  a  certain  chain  or 
stream  of  events,  subsequent  acts  in  the  series  will  be  presumed  (cJ). 
But  this  is  a  weak  inference,  since  the  hypothesis  of  the  earlier  acts 
having  been  so  connected  may  be  erroneous ;  while  altered  inten- 
tion, accident  and  many  other  circumstances  may  have  prevented 
their  completion. — More  forcible  are  presumptions  from  the  later 
to  the  earlier  acts  in  the  supposed  series  (e),  as  in  questions  of  pre- 
scriptive right,  where,  upon  proof  of  possession  during  the  memory 
of  man,  possession  is  presumed  upwards  to  the  date  of  the  title.^ 
So  the  existence  of  a  decree  is,  after  an  interval,  a  sufficient  reason 
for  presuming  the  existence  of  its  grounds  and  warrants. — Again, 
the  intermediate  acts  in  a  supposed  series  will  be  presumed  when 
the  extremes  are  proved ;  probatis  extremis  presumuntur  media  (/). 
This  is  illustrated  in  proving  possession,  where  it  is  enough  to  show 

(6)  Stair,  4,  46,  17,  (4>-ib.,  4,  42,  19,  (2).  (c)  Best  on  Presumptions,  186. 

(d)  8  Benth,  213— Best,  75.  {e)  Benth,  213~Best,  76.  (/)  Stair, 

4,  40,  20— ib.,  4, 45, 17,  (22)— Best,  75. 


qnent  marriage  of  its  parents,  and  was  its  father's  heir,  although  a  lawful  marriage  be« 
tween  its  mother  and  another  man  had  intervened.  Six  of  the  judges  held  that  legi- 
timation per  subsequms  nuUrimoniutn  depended  on  the  fiction  that  the  father  and  mother 
of  the  child  were  married  at  its  birth,  that  this  fiction  was  contradicted  by  the  inter- 
vening marriage,  and  that  the  child  was  therefore  illegitimate.  The  majority  thought 
that  the  rule,  that  a  child  bom  out  of  wedlock  was  legitimated  per  tubseqiieru  nuUrimO' 
nittfn,  was  a  positive  rule  of  law,  not  depending  on  fiction,  and  that  therefore  the  child 
was  legitimate. 

*  For  example — If  it  be  proved  that  the  public  have  had  uninterrupted  possession  of 
a  right  of  way  for  a  long  period  of  years,  though  fewer  than  forty,  a  jury  is  warranted 
in  presuming,  if  there  be  no  evidence  to  the  contrary,  that  they  had  similar  pomeraion 
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acts  of  possession  at  intervals  of  time  ;  from  which  law  presumes 
that  the  possession  continued  throughout  the  whole  period  embraced 
by  the  proof  (gr). 

(4)  Law  presumes  that  the  ordinary  course  of  nature  has 
run  (A).  This  is  seen  in  the  presumptions  regarding  the  period  of 
gestation  (t),  the  duration  of  life  (i),  and  the  like.  So  it  is  pre- 
sumed that  a  pupil  is  unable  to  contract,  and  that  a  girl  below  the 
age  of  puberty  cannot  consent  to  sexual  intercourse. 

(5)  Similar  to  the  presumptions  last  noticed,  but  less  forcible, 
are  those  which  flow  from  the  ordinary  course  of  human  conduct  (Q; 
some  of  which,  indeed,  spring  from  the  laws  of  nature.  The  course 
of  trade  and  business  give  rise  to  an  analogous  class  of  infer- 
ences (m)';  e.gr.,  that  bills  are  onerous,  that  chirographum  apud  cfe- 
bitorem  repertum  prestunitur  solutum,  and  the  presumption  from  the 
apocha  trium  anruymm? 

(6)  Another  principle  in  presumptions  is,  that  where  one  side 
of  the  issue  is  injurious  to  a  party,  law  will  hold  the  other  as  true 
till  it  be  disproved.  This  is  shown  in  the  presumptions  in  favour  of 
innocence,  sanity,*  and  legitimacy,  and  of  freedom  from  conven- 
tional obligations  and  from  servitudes  (n).      So  all  possession  is 


{g)  stair,  tupra.  (A)  Best,  170.  (i)  See  infra,  I  314,  et  uq. 

(k)  Infra,  i  299,  et  teq,  (I)  Best,  170,  179.  {m)  Best,  179. 

(n)  Stair,  4,  46, 17,  (2,  8,  6)— lb.,  4,  42,  21,  (8). 


before  the  date  to  which  the  proof  goes  back.  But  there  is  no  room  for  that  pre- 
sumption, if  there  be  proof  that  immediately  prior  to  the  date  to  which  the  proof  of 
possession  by  the  public  goes  back,  there  was  adverse  possession ;  Harvie  v.  Rogers,  8 
W.  and  S.,  251— Magistrates  of  Elgin  v.  Robertson,  1862,  24  D.,  801.  So  in  actions  of 
filiation  it  is  a  general  principle  that,  when  the  defender  admits  connection  ¥rith^the 
mother  within  the  period  of  gestation,  and  if  it  be  proved  that  he  had  opportunity  of 
connection  at  or  about  the  time  of  conception,  connection  at  that  time  may  be  pre- 
sumed ;  LawBon  v.  Eddie,  1861,  23  D.,  876. 

3  A  sale  of  goods  is,  if  there  be  no  special  agreement,  presumed  to  be  for  ready 
money.  This  presumption  was  applied  to  a  case  where  the  goods  could  only  be  de- 
livered by  parcels  at  intervals  of  time,  to  the  effect  of  holding  that  a  partial  payment 
was  due  on  each  partial  delivery  ;  Hall  &  Sons  v.  Scott,  1860,  22  D.,  418. 

Professional  employment  k  prima  facie  on  the  footing  that  the  professional  services 
are  to  be  remunerated,  but  circumstances  may  rebut  the  presumption ;  Hanson  v.  Baillie, 
1866— 2  Macqueen,  80,  SI,  per  Lord  Chancellor  Cranworth.  In  a  previous  case.  Lord 
Rutherfurd  held  that  an  allegation  that  an  agent  had  agreed  to  give  his  services  gra- 
tuitously, could  be  proved  only  by  the  agent's  writ  or  oath ;  and  his  Lordship's  inter- 
locutor was  aflarmed ;  Taylor  v.  Forbes,  1868 ;  reported  24  D.,  19.  But  see  Knox  v. 
M'CauU,  1861,  24D.,  16. 

*  Sutton  V.  Sadler,  1867,  8  Scott's  C.  B.  N.  S.,  87. 
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presumed  to  be  lawful  (o)*;  and  omnia  presumenda  solenniter 
acta  (j?).* 

All  presumptions  fix  the  party  against  whom  they  are  pleaded 
with  the  burden  of  proof  They  have  already  been  noticed  with 
reference  to  that  subject  (q). 

§  294.  In  a  legal  point  of  view,  the  most  important  division  of 
presumptions  is  according  to  their  degrees  of  probative  force  (r). 
In  this  respect  they  are  divided  mio  presumptiones  juris  et  dejure — 
presumptiones  juris  tantum — andpresumptiories  hominis  veljudicis(s). 
The  first  class  are  presumptions  to  which  law  gives  effect  absolute- 
ly, and  which  may  not  be  contradicted  by  any  evidence,  however 
strong  and  clear  (t).  In  some  cases  the  conclusiveness  of  these 
inferences  arises  from  their  natural  strength  ;  but  it  is  often  an 
adventitious  quality  which  law  attaches  to  them  from  reasons  of 
policy  (u).  Presumptions  juris  et  de  jure  are  scattered  over  our 
statute  and  common  law,  and  have  place  both  in  civil  and  criminal 
causes.     The  following  are  the  most  important  of  them : — 

§  295.  (1)  In  all  civil  questions  where  the  rights  of  husband 
and  wife  depend  on  the  birth  of  a  living  child,  it  is  presumed  jWis 
et  dejure  that  it  did  not  Kve  if  it  was  not  heard  to  cry  (a;).  And 
where  the  question  was  whether  the  parents  were  entitled  to  a  be- 
quest left  to  them  on  condition  of  their  "having  two  children  living 
at  any  time,"  the  Court  held  that  the  averments  that  a  second  child 
had  been  bom  alive,  and  continued  to  live  during  three-quarters  of 

(o)  lb.,  4,  45,  17.  (2).  (p)  Stair,  4,  46,  27— Best  on  Presumptions,  74,  tt  aeq. 

(?)  Supra^  i  ^1  ^  9^9'  (0  '^^  division  sometimes  adopted  into />re«mR/7^tane< 

juris  and  presumpiiones  facH  is  thought  to  be  erroneous.  AU  presumptions  Me/acfi; 
both  the  evidentiary  matter  and  the  inference  being  facts.  («)  Stair,  4,  45, 

12— Ersk.,  4,  2,  35.  (t)  Stair  and  Ersk.,  ut  supra.  (u)  Following 

up  a  view  already  suggested— J  247,  note  (c), — the  peculiarity  oi  presumptiones  juris  et  de 
jure  paay  be  stated  thus — that  while  presumptiones  juris  B.nd  presumptiones  hominis  velj'u- 
diets  have  their  natural  probative  value  under  a  syllogism  with  the  major  premiss  "  Most 
A  are  B  ;**  in  presumptiones  juris  et  dejure  law  creates  an  unnaturally  close  connection 
between  the  evidentiary  and  the  presumed  facts,  and  raises  the  major  permiss  into  "  All 
A  are  B."  (x)  Reg.  Maj.,  2,  68— Stair,  2,  6,  19— Ersk.,  1,  6,  40— Dobie  v. 

Richardson,  1765,  M.,  6188. 


^  In  like  manner,  of  two  possible  meanings  of  a  deed,  according  to  the  one  of  which 
the  deed  wiU  be  legal,  according  to  the  other  illegal,  the  law  will  presume  the  former 
to  be  the  true  construction ;  Best  on  Evid.,  8d.  ed.,  447.  So  the  law  wiU  prefer  a  mean- 
ing which  makes  a  deed  valid,  to  one  whic-h  makes  it  void ;  Marwick  v.  Norfolk,  1855, 
4  Ellis  and  Blackb.,  897.  411. 

fi  Williams  v.  Eyton,  1859,  4  Hurl,  and  Norm.,  867. 
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an  hour,  that  it  had  been  seen  to  breath  repeatedly,  and  that  its 
heart  had  been  distinctly  felt  to  beat,  were  not  relevant,  because  it 
was  admitted  that  the  child  had  not  been  heard  to  cry  (y).  The 
rule  has  not  been  applied  in  prosecutions  for  child-murder.^ 

(2)  Law  presumes  that  a  pupil  cannot  understand  his  civil 
rights,  and  therefore  that  contracts  and  obligations  undertaken  by 
him  are  null  («).  It  seems  strange  that  this  rule  should  be  so  ab- 
solute, while  pupils  are  every  day  punished  for  crimes.  A  child 
below  seven  years  old,  however,  is  held  not  to  have  understanding 
sufficient  to  commit  a  criminal  act  (a). 

(3)  A  girl  below  twelve  years  of  age  is  held  to  have  neither 
understanding  nor  physical  development  sufficient  to  consent  to 
sexual  intercourse ;  so  that  proof  even  of  eager  consent  will  not  pre- 
vent a  verdict  of  rape  against  one  having  connection  with  her  (6). 
In  England  it  is  held  on  the  same  grounds  that  a  boy  below  four- 
teen cannot  commit  a  rape  (c).  The  reverse  has  been  decided  in 
this  country  (d).  A  pupil,  however,  cannot  consent  to  marry  (c)  ; 
and  in  this  question  proof  that  malitia  suppleat  detatem^  although 
admitted  by  the  canon  lawyers,  is  rejected  in  Scotland  (/). 

(4)  The  statutory  crime  of  concealment  of  pregnancy  involves 
the  presumption  juris  et  de  Jure  that  a  woman  who  conceals  her 
condition  from  every  person,  and  does  not  call  for  help  at  the  birth, 
had  a  criminal  indifference  about  the  fate  of  her  child  (g), 

(5)  The  statutes  for  preventing  base  coin  (A),®  and  forged  Bank 
of  England  notes  (i),  have  made  the  possession  by  unauthorised 
persons  of  counterfeit  coin  or  notes,  or  of  apparatus  for  preparing 
them,  full  proof  of  crime,  although  it  is  only  a  strong  presumption 
of  it. 

(y)  Roberton  v.  Robcrton,  1835, 11  S.,  297.  This  decision,  which  was  pronoanced 
against  a  very  clear  opinion  of  Lord  Meadowbank,  is  thought  to  be  questionable. 

(z)  Stair,  1,  10, 18,  (1)— Ersk.,  3, 1,  16.  (a)  1  Hume,  86—1  Al.,  666. 

(6)  1  Hume,  803—1  Al.,  213.  (c)  1  Hale,  630.  (rf)  Fulton, 

1841,  2  Swin.,  664  (this  decision  was  pronounced  on  circuit) — Burnett,  102. 

(e)  Erak.,  1,  6,  2,  and  Ivory's  note,  184—1  Fraser,  42.  (/)  Ersk.,  ib.— 

1  Fraser,  43— Johnstone  v,  Ferrier,  17th  November  1770.  F.  C.  M.,  8931. 

(g)  1  Hume,  296—1  Al.,  168.  (A)  2  W.  IV,  c.  34.  (i)  46  Geo.  Ill,  c.  89. 


7  In  England,  evidence  of  the  performance  of  any  vital  act,  as  of  the  beating  of  the 
heart,  is,  in  civil  causes,  proof  that  the  child  was  bom  alive ;  Brock  v.  Eellock,  1861, 
80  L.  J.  Ch.,  498.  In  Scotland,  under  an  indictment  for  child-murder,  the  prosecutor 
must  prove  that  the  child  was  fully  bom,  and  had  an  existence  separate  from  the 
mother;  Jean  M'CaUum,  1868,  8  Irvine,  187. 

8  Coinage  Offences  Act,  24  and  26  Vict.,  c.  99,  g?  6,  7,  8,  23,  24,  26.  The  Act  2 
WiU.  IV,  c.  84,  is  repeale  1  by  24  and  26  Vict.,  c.  96. 
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(6)  The  law  of  deathbed  makes  facility  and  improper  influence 
a  presumption  juris  et  de  jure  from  the  granter  of  the  deed  being 
at  the  time  of  its  execution  ill  of  the  disease  of  which  he  died,  and 
dying  within  sixty  days  after  its  date,  without  having  been  at  kirk 
or  market  in  the  interval  (ft).* 

(7)  Deeds  which  one  who  was  insolvent  at  their  dates,  and 
who  has  afterwards  become  bankrupt,  granted  in  favour  of  conjunct 
or  confident  persons  virithout  onerous  causes  are  presumed,  juris  et 
de  jure^  to  be  fraudulent  devices  to  defeat  the  rights  of  his  credi- 
tors (J), 

(8)  It  is  a  presimiption  juris  et  de  jure  that  no  one  is  ignorant 
of  the  law  of  the  land  (m).  Even  a  foreigner  contracting  in  this 
country  is  presumed  to  know  the  law  applicable  to  the  agreements 
into  which  he  enters  (n), 

§  296.     Presumptiones  juris,  slxiA  presumptiones  hominisveljudi- 
CIS  (o),  (unlike  presumptiones  juris  et  dejure)^  may  be  overcome  by 
contrary  evidence.   They  differ  from  each  other  only  in  this,  that^re- 
sumptiones  juris  have  an  established  place  in  law,  partly  on  account 
of  their  natural  strength,  and  partly  from  the  repeated  occurrence 
of  the  facts  from  which  they  flow ;  they  may  be  said  to  spring  from 
the  experience  of  the  law;  whereeus presumptiones  hominis  veljudi- 
cis  emerge  daily  in  individual  cases,  and  are  suggested  by  the  ex- 
perience of  the  judge  or  jury.     These  two  classes  of  presumptions 
do  not  differ  in  point  of  probative  force.     Both  of  them  admit  of 
various  degrees  of  strength ;  and  a  presumptio  juris  may  be  over- 
come by  a,  presumptio  hominis  veljudicis,  as  the  presumption  of  in- 
nocence yields  to  proof  of  circumstances  inferring  guilt.^® 

(*)  1696,  c.  4— Stair,  8,  4,  27— Erek.,  8,  8,  96— BelPs  Pr.,  §  1786,  et  seq. 
(l)  1621,  c.  18—2  Bell's  Com.,  186.  (m)  Stair,  4,  45,  17,  (20)— Erek.,  1, 

1,  21,  and  3,  8,  64—1  Hume,  26— Clonp  v.  Alexander,  1881,  9  S.,  448. 

(n)  Clonp  V.  Alexander,  nipra,  (o)  Stair,  4,  45,  12 — Erek.,  4,  2,  87. 

*  When  a  holograph  mortia  eauta  writing  is  prejudicial  to  the  heir  at  all,  it  is  pre- 
sumed to  have  heen  executed  on  deathbed,  but  the  contrary  may  be  proved :  Fairholme 
V.  Fairholme's  Tre.,  1866, 19  D.,  178. 

^^  "  A  presumptio  juris  may  be  introduced  either  by  statute  or  custom ;  it  may  have 
its  origin  in  some  strong  natural  probability,  assented  to  by  the  general  voice  of  man- 
kind, or  in  some  usage  of  trade,  drawing  uniformly  the  same  inference  from  a  certain 
fact,  or  combination  of  facts ;  but,  before  it  can  have  the  authority  of  a  ^to^t  presump- 
tio juris  it  must  be  recognised  and  take  its  place  as  a  part  of  the  system  to  which  it  be- 
longs. Till  it  has  been  so  recognised  it  is  fact,  and  not  law."  There  is  no  presumptio 
juris  that  an  agent,  purchasing  or  selling  for  a  disclosed  foreign  principal,  is  peraonally 
liable.    The  question  in  each  case  is  for  a  jury.    The  presumption  of  fact,  that  the 
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§  297.  In  England  it  would  se^n  that  the  distinction  between 
these  classes  of  presumptions  lies  in  this,  that  the  judge  is  bound 
to  direct,  and  the  jury  to  find,  in  favour  of  a  party  holding  a  pre- 
sumptio  juris  unrebutted ;  so  that,  if  they  disregard  it,  new  trials, 
totiea  quoties,  will  be  granted  as  matter  of  right — ^but  that,  on  the 
other  hand,  it  is  discretionary  in  the  Court  to  grant  a  new  trial 
where  the  verdict  is  only  against  a  presumptio  hominis  vel  judi- 
cis  (p).  Another  difference  between  these  classes  of  presumptions 
in  England  is,  that  wherever  the  facts  which  raise  b>  preaumptio  Ju- 
ris appear  on  the  pleadings,  the  Court  will  draw  the  inference  with- 
out the  aid  of  a  jury ;  which  they  will  not  do  when  the  presumption 
is  only  hominis  vel  judicis.  As  our  law  of  presumptions  was  ma- 
tured before  the  introduction  of  jury  trial  in  civil  causes,  and  as 
our  criminal  practice  has  never  allowed  exceptions  from  the  judge's 
charge,  the  first  of  these  distinctions  has  not  been  established  in 
this  country.  The  second,  however,  is  consistent  with  our  prin- 
ciples and  practice.^^ 

§  298.  Sojne  presumptiones  Juris  can  only  be  redargued  by  writ 
or  oath  of  party ;  while  in  regard  to  others  the  contradictory  proof 
is  unlimited.  All  the  former  class  are  noticed  in  the  following 
chapters,  which  embrace  the  leading  pi'esumptiones  Juris  established 
in  Scotland.^ 

(p)  Best  on  Presumptions,  17  and  44 — 1  Phil.,  460.    English  lawyers  are  not  agreed 
under  which  of  these  heads  several  of  their  presumptions  should  be  ranked. 


agent  is  liable,  is  stronger  when  he  buys  than  when  he  sells,  because  it  is  more  easy  to 
suppose  in  the  former  case  than  in  the  latter  that  the  agent  undertakes  specific  imple- 
ment; Millar  t;.  Mitchell,  1860,  22  D.,  888— Heald  v.  Kenworthy,  1856,  10  Hurl  and 
Gord.,  742— Green  v.  Kopke,  1866,  18  Scott's  C.  B.,  649. 

11  Where  the  patent  of  creation  of  a  Peerage  does  not  appear,  it  is  a  fundamental 
proposition  in  peerage  law  that  the  presumption  is  in  favour  of  heirs  male,  but  that  pre- 
sumption may  be  rebutted ;  Herries'  Peerage  Claim,  1868,  8  Macqueen,  686,  per  Lord 
Brougham. 

12  Reference  may  here  be  made  to  the  following  statutory  presumptions  under  re- 
cent acts  : — A  bill  of  lading  in  the  hands  of  a  consignee  or  indorsee,  for  value,  is  con- 
clusive evidence  of  ,the  shipment  of  the  goods  entered  in  the  bill  as  against  the  person 
signing  it,  unless  the  holder  has  received  actual  notice,  at  the  time  of  receiving  the  bill 
of  lading,  that  the  goods  were  not  in  fact  laden  on  board :  Provided  that  the  party 
signing  the  bill  may,  if  the  goods  have  not  been  shipped,  exonerate  himself  by  showing 
that  the  misrepresentation  in  the  bill  of  lading  was  caused  without  his  fault  and  by  the 
fraud  of  the  shipper,  or  holder,  or  other  person  through  whom  the  holder  claims ;  18 
and  19  Vict.,  c.  Ill,  i  8. 

When  goods  are  sold  for  a  specified  and  particular  purpose,  warranty  that  they  are 
fit  for  that  purpose  is  implied ;  19  and  20  Vict.,  c.  60,  i  6.  26  and  26  Vict.,  c.  88,  {}  19  and 
20,  provides  that,  after  Slst  December  1868,  in  sales  of  articles  with  a  trade  mark,  there 


§  301.  PRESUMPTION  OF  LIFE.  225 


CHAPTER  II. — OF  THE  PRESUMPTION  IN  FAVOUR  OF  LIFE. 

§  299,  The  law  of  Scotland  recognises  a  presumption  in  favour 
of  the  continuance  of  life  for  a  reasonable  period,  so  as  to  lay  the 
burden  of  proving  death  upon  the  party  alleging  that  fact  (a).  A 
precise  limit  to  this  presumption  has  not  been  fixed.  Lord  Bank- 
ton  states  it  at  a  hundred  years  (6)  ;  Lord  Stair  says  some  extend 
it  to  that  time,  and  others  only  to  eighty  years  (c)  ;  while  Mr 
Erskine  does  not  define  its  duration  (d),^ 

§  300.  Of  course  this  presumption  may  be  overcome  by  direct 
evidence  of  death ;  and  in  several  cases  regarding  persons  supposed 
to  have  died  abroad  the  Court  admitted  evidence  on  this  head  from 
sources  not  strictly  regular,  as  being  the  best  proof  that  the  circum- 
stances admitted  of  (e). 

The  presumption  of  life  may  also  be  overcome  by  circumstances 
which  raise  a  contrary  probability.  The  following  cases  illustrate 
the  views  of  the  Court  on  the  point. 

§  301.  On  the  one  hand  the  presumption  of  life  was  held  not 
to  be  overcome  in  the  following  cases.  Where  a  sailor  in  the 
prime  of  life  disappeared  suddenly  at  a  seaport  in  England,  and  was 
not  heard  of  during  forty  years  afterwards,  the  Court  presumed  that 

(a)  Stair,  4,  45,  17  (19)— Ersk.,  4,  2,  36.  (6)  Bank.,  2,  6,  81,  and  see  Car- 

Btairs  V.  Stewart,  1784,  M.,  11,638,  Elch,  "  Presumption,"  No.  18.  (c)  Stair, 

tupra,  (d)  In  considering  this  presumption,  the  number  of  years  at  which  an 

actuary  would  calculate  the  value  of  the  life  ought  to  be  proved,  as  affording  the  datum 
point  of  its  probable  duration.  The  Court  could  then  fix  what  additional  years  they 
would  allow,  {Uncording  to  the  circumstances  of  the  case.  («)  Lawrie  v,  Drum- 

mond,  1670,  M.,  12,648— M'Lerie  v.  Glen,  1707,  M.,  12,666  (Fountainhall)— Henderson 
V,  Morton,  1710,  M.,  12,646— Stewart  v.  Hay,  1760,  M.,  11,675— Forrester  ».  Boucher, 
1760,  M.,  11,674— See  infra,  g  804,  compared  with  Straiten  v.  Straiten,  1767,  M., 
11,679— Tait,  482. 


shall  be  implied  a  warranty  that  the  trade  mark  is  genuine ;  and  in  sales  of  articles  on 
the  label  of  which  there  is  a  statement  respecting  "  the  number,  quantity,  measure  or 
weight "  of  the  article,  or  the  place  in  which  it  was  made  or  produced,  a  warranty  shall 
be  implied  that  the  statement  is  in  no  material  respect  untrue,  unless  in  either  case  the 
contrary  shall  be  expressed  in  writing  signed  by  or  on  behalf  of  the  vendor,  and  delivered 
to  and  accepted  by  the  vendee. 

1  "  We  have  fortunately  no  rule  founded  on  presumptions  derived  from  the  lapse  of 
any  fixed  period  of  time,  and  every  case  which  I  have  ever  seen  shows  how  unwise  it 
would  be  to  attach  any  such  weight  merely  to  the  lapse  of  a  certain  number  of  years, 
without  regard  to  the  age  and  character  of  the  party  and  his  condition  in  life,  and  the 
character  of  the  country  in  which  he  was  last  resident ;"  Lord  Justice-Clerk  Hope  in 
Fife  V,  Fife,  1856,  17  D.,  954. 

VOL.  I.  P 
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lie  survived  his  father  who  died  four  months  after  the  disappear- 
ance (/). 

In  1801  a  man  aged  thirty  left  Glasgow  for  America.  The  last 
letter  from  him  (which  was  to  his  brother)  was  dated  in  1804,  and 
he  had  not  been  heard  of  from  tliat  time  to  the  date  of  the  action 
in  1845.  He  liad  never  written  to  his  wife,  having  heen  much  dis- 
satisfied with  her  conduct  wlien  he  left.  Ah(»ut  1803,  when  he  was 
known  tr»  he  alive,  she  began  to  coliabit  in  Glasgow  with  another 
man,  with  whom  she  continued  to  live  till  his  death  in  1810;  and 
during  the  whole  of  the  intervening  period  tliat  i)er8on  and  she 
were  reputed  man  and  wife.  In  a  tjuestion  whether  tliat  person 
and  she  were  married,  and  wliether  their  cliildren  (the  one  a  pos- 
thumous child,  and  tlie  other  born  in  1808)  were  legitimate,  the 
Court  held  that  there  was  not  ground  to  infer  that  the  first  husband 
was  dead  when  the  second  connection  began,  or  at  any  time  during 
its  subsistence,  and  consequently  they  held  that  the  children  were 
illegitimate  (g).  So  where  there  were  letters  in  1819  from  a  per- 
son in  New  York  of  middle  age  stating  that  lie  had  then  two  sons, 
it  was  held  in  1834  that  the  lapse  of  the  intervening  years,  and  the 
want  of  intelligence  during  them,  did  not  raise  a  presumption  that 
both  he  and  his  sons  had  died  (A).  Again,  the  Court  held  that  it 
was  not  sufficient  to  infer  death,  that  the  individual,  who  at  the 
date  of  the  action  would  have  been  about  fifty  years  old,  had  gone 
to  Tobago  as  a  sailor,  and  had  not  been  heard  of  for  twenty  years  (i). 
In  another  case  a  man  bred  a  seaman  had  in  1803  left  Liverpool 
for  Pictou ;  and  at  the  time  of  the  action  in  November  1841  no 
.tidings  of  him  had  been  received  since  1804.  This  person's  heir 
having  claimed  two  sums,  one  of  which  he  had  right  to  if  his  an- 
cestor had  died  before  the  case  came  into  Court,  while  he  had  only 
right  to  the  other  in  the  event  of  the  ancestor  having  died  either  be- 
fore 1812  or  after  1832 ;  the  Court  considered  it  likely  that  the  ances- 
tor died  before  1841,  and  therefore  allowed  the  heir  to  receive  the 
former  sum  and  corresponding  interest,  on  finding  security  to  re- 


(/)  Bruce  v.  Kobson,  18S4, 12  S.,  486.  The  question  arose  on  a  claim  by  the  fa- 
ther's trustees,  to  be  allowed  credit  for  a  debt  due  by  the  son,  which,  twelve  years  after 
the  disappearance,  they  had  paid,  on  the  assumption  that  he  had  survived  his  father. 

(^)  Lapsley  v,  Grierson,  1846,  8  D.,  84.  This  case  was  very  carefully  and  elabo- 
rately considered  both  by  the  bench  and  the  bar.  (A)  Beid  t;.  Brown,  1884, 12 
S.,  278.  (0  Campbell  v.  Lament,  1824,  8  S.,  145.  The  point  occurred  in  an 
application  by  the  party's  heir,  to  uplift  a  sum  on  the  presumption  of  death,  and  the 
Court  seemed  willing  to  allow  this  on  caution ;  which,  however,  the  heir  could  not  find. 
See  the  same  case  ten  years  later,  tn/ra,  §  806. 
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peat  in  case  the  party  had  Burvived ;  but  they  required  the  latter 
sum  to  remain  consigned  in  the  meantime,  because  there  were  no 
data  for  ascertaining  the  probable  time  of  the  supposed  death  (Jb). 

§  302.  In  a  recent  case  where  a  judicial  factor  hco  abserUis 
raised  an  action  for  reducing  a  service  obtained  by  one  whose  right 
as  heir  would  have  been  posterior  to  that  of  the  absentee,  if  alive, 
the  defender  pleaded  that  the  factor  had  no  title  to  sue,  and  at  all 
events  that  his  absent  constituent  was  to  be  regarded  as  dead.  It 
appeared  that  about  nineteen  years  previously  the  latter  had  left 
this  country  for  New  Orleans,  that  he  had  not  been  heard  of  since, 
and  tiiat  although  the  succession  had  opened  before  his  departure, 
he  was  likely  not  to  have  known  of  it,  as  it  was  taken  up  by  an- 
other person,  whc »se  title  was  not  set  aside  until  several  years  after- 
wards. On  these  facts  tlie  Court,  while  sustaining  the  general 
competency  of  the  pursuer's  title  as  factor  loco  absentia,  were  much 
perplexed  by  the  question  of  the  absentee's  death ;  as  they  did  not 
consider  that  there  was  sufficient  ground  for  holding  the  presump- 
tion of  life  to  be  overcome.  They  ended  in  sustaining  the  compe- 
tency of  the  action,  on  the  absentee's  sistei-s  (whose  right  was  also 
preferable  to  the  defender's)  becoming  joint  pursuers  with  the  fac- 
tor ;  since,  if  the  absentee  were  alive,  the  instance  of  the  factor  was 
good,  and  if  he  were  dead,  the  sisters  were  entitled  to  sue  (Q.* 

§  303.  On  the  other  hand  the  presumption  in  favour  of  life  may 
be  overcome  by  proving  that  the  individual  was  engaged  in  a  peril- 
ous occupation,  that  he  sailed  in  a  vessel  which  has  not  been  heard 
of,  although  it  should  have  long  ago  reached  its  destination,  or  that 
he  has  been  abroad  for  many  years  without  any  intelligence  show- 
ing that  he  is  still  alive,  especially  if  he  had  previously  been  accus- 
tomed to  correspond  with  his  friends  at  home.  Begard  is  also  paid 
to  the  circumstance  of  his  friends  or  relations  reputing  him  to  be 


(k)  Garland  v.  Stewart,  1841,  4  D.,  1.  (l)  Kennedy  v.  M'Lean,  1861, 18 

D.,  706. 


s  A  labourer  deserted  his  wife  and  child  and  went  to  America.  He  was  never  heard 
of  after  1888.  The  Court  refused  to  hold  that  he  was  dead  in  1860,  when,  if  alive,  he 
would  have  been  about  fifty-two  years  of  age ;  Fife  v.  Fife,  1866, 17  D.,  961.  An  indi- 
vidual who,  if  alive  in  1862,  would  have  been  seventy  years  old,  was  last  heard  of  in 
Nova  Sootia  in  1849.  In  1864  his  brother  died,  and  the  succession  to  his  property 
opened  to  him  if  he  was  alive.  Careful  inquiries  were  made  about  him  in  the  places 
where  he  had  previously  lived,  but  no  information  was  obtained.  In  an  action  by  his 
representatives  it  was  held,  in  1862,  that  the  presumption  for  his  survivanoe  had  not 
been  overcome ;  Barstow  v.  Cook,  1862,  24  D.,  790. 
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dead  (m).  When  the  Court  consider  the  inference  of  death  to  he 
sufficiently  strong,  they  give  effect  to  it  at  once ;  but  when  they 
think  there  is  a  chance,  not  very  remote,  of  the  person  being  still 
alive,  they  require  the  party  claiming  any  succession  or  other  right 
on  the  footing  of  his  death  to  find  security  to  repeat  in  the  event 
of  the  absentee  being  found  to  be  in  life. 

§  304.  Thus  the  presumption  of  life  was  overcome  in  an  old 
case  where  a  soldier  had  gone  to  France  six  or  seven  years  before, 
had  been  engaged  in  a  **  flagrant  war,"  and  had  not  been  heard  of 
since ;  because  the  death  of  private  soldiers  cannot  always  be  ascer- 
tained in  such  cases  (n).  Again,  when  one  had  gone  to  Barbadoes, 
and  after  being  successful  in  business  and  acquiring  a  considerable 
estate  there,  had  become  a  privateer  on  the  coast  of  Jamaica,  had 
not  returned  to  Barbadoes,  and  was  there  reported  to  be  dead,  the 
pursuer,  who  was  his  vrife,  having  produced  an  affectionate  letter 
from  him,  dated  about  three  years  before  the  action,  promising  to 
return  to  Scotland  in  a  short  time,  and  having  also  deponed  that 
he  had  not  written  her  since,  and  that  she  did  not  know  of  his  be- 
ing alive;  these  circumstances  were  held  to  overcome  the  presump- 
tion that  he  was  still  in  life  (o).  Death  was  inferred  from  the  cir- 
cumstance that  the  person  had  embarked  for  Norway  two  years  be- 
fore, and  that  neither  the  ship  nor  any  on  board  of  her  had  been 
heard  of  since  (p).  Where  an  adjudication  against  one  charged  in 
1739  to  enter  heir  to  his  father  was  challenged  in  1754,  upon  the 
ground  that  the  supposed  heir  was  dead  before  the  date  of  the 
charge,  the  Court,  on  advising  (ex  parte)  a  proof  of  a  current  report 
that  the  heir  had  sailed  from  Philadelphia  in  a  ship  bound  for  the 
West  Indies  which  had  never  been  heard  of  afterwards,  and  was  re- 
ported amissing,  together  with  hearsay  that  the  wife  of  the  master  of 
the  vessel  had  married  again,  sustained  the  reason  of  reduction  (r). 
In  June  1806  a  person  sold  an  estate  for  a  price  payable  by  instal- 
ments. In  the  following  autumn,  having  entered  the  service  of 
the  East  India  Company,  he  sailed  for  India.  The  ship  was  never 
heard  of  after  passing  the  Cape  of  Good  Hope ;  and  the  general  be- 

(m)  For  a  strong  illustration  of  this  (although  a  questionable  decision)  see  Aitken  v. 
Goodlets,  1707,  M.,  5563,  M.,  12,646.  Several  instances  where  repute  of  death  was  re- 
garded are  given  below.  (n)  French  v.  E.  Wemyss,  1677,  M.,  12,644.  See  also 
Glendinings  v.  Earlston,  1681,  M.,  12,725.  (o)  Sands  v.  her  Tenants,  1678, 
M.,  12,645.  This,  being  an  action  of  mails  and  duties  by  the  widow  as  lifereutrix  on 
her  husband's  death,  was  a  favourable  case  for  the  pursuer.  (p)  Erskine  v, 
Stephen,  1622,  M.,  11,666.  (r)  Forrester  v.  Boucher,  1670,  M.,  11,674.  The 
report  does  not  state  when  the  vessel  8aile<l. 
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lief  was  that  she  had  foundered  at  sea  and  that  all  on  board  had 
perished.  One  of  the  instalments,  becoming  due  at  Whitsunday 
1808,  was  lodged  by  the  purchaser  with  the  seller's  banker.  On  2d 
November  1808  the  seller's  brother  was  served  heir  to  him  on  the 
evidence  of  two  witnesses  deponing  to  the  propinquity  and  the  be- 
lief of  the  family  that  the  seller  died  in  India.  The  case  came  be- 
fore the  Court  in  January  1811,  in  a  suspension  by  the  purchaser 
of  a  threatened  charge  for  payment  of  the  instalments  then  due. 
Their  Lordships  considered  the  case  a  very  doubtful  one ;  and  on 
their  suggestion  it  was  arranged  by  the  brother  finding  security  to 
warrant  the  purchaser  against  all  risk  from  the  payment,  the  bond 
of  caution  being  limited  to  seven  years  from  24th  January  1811  («). 
§  305.  Again,  where  trustees  had  been  appointed  to  divide  a 
sum  at  the  death  of  two  annuitants  for  £10  each,  and  it  appeared 
that  both  of  them  had  gone  abroad,  the  one  as  a  private  soldier,  and 
the  other  as  a  common  sailor,  that  neither  had  been  heard  of  for 
thirty-two  years,  and  it  was  reported  that  the  soldier  had  been 
woimded  in  the  battle  of  Walcheren, — the  Court,  after  advertise- 
ments in  Scotch  and  English  newspapers,  allowed  the  sum  to  be 
paid  to  the  party  ultimately  entitled  to  it,  on  a  personal  bond  being 
granted  by  him  and  his  two  sons  to  make  the  annuity  and  arrears  ' 
furthcoming,  if  the  annuitants  claimed  them  (<).  In  another  case 
the  Court  allowed  the  substitutes  in  certain  legacies  to  uplift  them 
on  caution,  where  the  legatees  first  favoured  were  two  brothers, 
sailors,  one  of  whom  had  been  absent  for  thirty-four,  and  the  other 
for  twenty-four  years,  the  latest  intelligence  from  the  former  having 
been  about  one  year  after  his  departure  (during  which  year  he  had 
written  several  letters  home),  and  no  letters  having  ever  been  re- 
ceived from  the  latter  (u).  A  similar  course  was  followed  as  to  a 
person  who  had  left  twenty-five  years  before  for  the  East  Indies, 
and  was  reputed  to  be  dead  (x).  So  where  a  legacy  was  left  to  one 
who  was  in  the  Eastern  seas  at  the  time,  and  failing  him  to  his  sis- 
ter, the  Court,  on  account  of  his  absence  for  seventeen  years  with- 
out any  intelligence,  allowed  her  representatives  to  uplift  it  on 
caution  (y).  In  another  case  a  question  arose  in  1849,  as  to  the 
succession  by  conquest  to  James,  the  third  eldest  of  five  brothers, 
Andrew,  Samuel,  James,  Matthew,  and  William.    Samuel,  who  was 

(«)  L.  Aahburton  v.  Baillie,  7th  February  1811,  F.  C.  (0  Stirling  v.  Mac- 

kenzie. 1847.  9  D.,  928.  (w)  Fettes  v.  Gordon,  1826,  4  S.,  149.     The  ages  are 

not  reported.  (z)  Hysloxi  v,  Gk)rdon,  1880,  8  S.,  919.     Age  not  reported. 

(y)  Ruthven  v.  Clark,  1628,  M^,  11,629,  8048.  It  was  ftaid  that  the  expense  of  a 
proof  would  have  exhaugted  the  legacy. 
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a  seaman  in  the  royal  navy,  had  not  been  heard  of  since  1814 ;  if 
alive  at  the  date  of  the  action,  he  would  have  been  in  his  sixty- 
third  year ;  Andrew  had  predeceased  James ;  and  his  daughter,  on 
the  footing  that  Samuel  also  had  predeceased  James  without  issue, 
made  up  a  title  as  heir  of  conquest  to  James,  and  entered  into  pos- 
session. It  appeared  that  there  was  a  common  belief  in  Samuel's 
death,  and  that  repeated  advertisements  in  the  newspapers  had 
failed  to  bring  forward  either  him  or  any  one  claiming  to  be  his 
heir.  The  two  younger  brothers,  Matthew  and  William,  having 
applied  to  the  Court  for  the  ajipointment  of  a  factor  loco  absentia  to 
Samuel,  who,  they  contended,  might  be  alive,  or  might  liave  left 
issue,  the  application  was  refused  on  Andrew's  daughter  finding 
caution  for  the  full  rents  drawn  and  to  be  drawn  by  her,  which  she 
would  have  to  rejieat  in  case  it  turned  out  that  she  was  not  the  true 
heir.  The  Court  gave  no  sanction  to  her  selling  the  estate ;  and 
she  would  have  had  considerable  difficulty  in  doing  so,  in  conse- 
quence of  the  state  of  the  title  (z). 

§  306.  Again,  where  it  was  proved  that  a  man  had  gone  to  To- 
bago as  a  sailor,  had  soon  afterwards  taken  service  on  l^oard  a  priva- 
teer, there  being  hearsay  that  a  boat  in  wliich  he  was  had  been 
swamped,  and  that  he  had  l>een  drowned ;  and  where  he  had  not 
been  heard  of  for  twenty-nine  years,  and  his  family,  after  making 
inquiries,  believed  him  to  be  dead,  the  Court  allowed  his  heir  (with- 
out finding  caution)  to  uplift  a  capital  sum  which  belonged  to 
him  (a).  So  where  decree  had  been  obtained  against  a  woman  for 
payment  of  articles  furnished  for  her  house-keeping,  and  she  sus- 
pended a  threatened  charge  thereupon  on  the  ground  tliat  her  hus- 
band had  not  been  called  in  the  action,  it  was  held  a  relevant  an- 
swer that  he  had  been  out  of  the  country  for  twenty  years,  and  that 
she  was  reputed  a  widow  (6).  In  a  claim  for  terce  and  Jus  rdictae 
it  was  held  sufficient  to  infer  the  husband's  death  that  one  of  the 
same  name,  and  appearing  from  the  circumstances  to  be  the  same 
person,  had  been  lured  to  go  to  the  East  India  Company's  factories 
in  Bengal  about  nineteen  years  before,  and  had  not  been  heard  of 
since,  that  he  was  commonly  reputed  to  be  dead,  and  that  the  pur- 
suer had  on  that  footing  been  paid  part  of  his  wages  by  the  India 
Company  (c).* 

(z)  Ghalmera  v.  Garruthera,  1849, 11  D.,  1869.  (a)  GampbeU  v.  Gampbell's 

Tr.,  1884,  12  S.,  382.    See  the  same  case  ten  years  earUer,  supra,  }  801. 

(6)  Hay  v.  Coretorphine,  1668,  M.,  5956.  (c)  Hogg  v.  Hume.  1706,  M.,  12,645. 

a  A  man  was,  in  1858,  held  to  be  dead  who  in  1856  left  New  Zealand  for  Sidney : 
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§  307.  It  is  not  a  sufiBcient  ground  for  inferring  death,  that  the 
person's  heir  has  expede  a  service  to  him  (d),  or  has  taken  out  con- 
firmation as  his  executor  (e),  both  of  these  proceedings  being  ex 
parte.  Tliey  may,  however,  be  relevant  circumstances  in  the 
case  (/) ;  and  under  the  modem  practice  the  publication  which 
precedes  a  service  makes  it  a  more  valuable  adminicle  of  evidence, 
than  was  a  service  in  the  old  form  (gr). 

§  308.  The  greatly  increased  comiJiunication  with  most  foreign 
countries,  and  the  admirable  pustal  arrangements  over  nearly  the 
whole  world,  ought,  in  most  cases,  to  make  a  shorter  period  of  ab- 
sence sufficient  to  infer  death,  than  was  recognised  in  furmer  times. 

§  309.  In  England  the  presumption  of  life  ceases  with  seven 
year's  absence,  on  the  analogy  of  the  statutes  1  James  I,  cap.  11, 
§  2,  regarding  bigamy,  and  19  Charles  II,  cap.  6,  §  2,  regarding 

{d)  L.  Aahbnrton  v.  BaiUie,  7th  February  1811,  F.  G.—CampbeU  v.  Lamont,  1824, 
8  8.,  146— Reid  v.  Brown,  1884, 12  S.,  278.  (e)  French  v,  E.  Wemyss,  1677, 

M.,  12,644— Bannermans  v,  Bannerman,  1788,  M.,  11,662— Bum  v,  Ogilvie,  1753,  M., 
11,667.  (/)  Gases  in  two  preceding  notes.  (^)  10  and  11  Vict., 

c.  47,  i  7. 


the  ship  never  having  reached  Sidney  or  been  heard  of  again ;  Norris,  1858,  Swab,  and 
Trist.  Prob.,  p.  6. 

Mr  Fairholme,  of  Chapel,  died  in  May  1858.  He  destined  his  personal  estate  to  his 
nephew,  Lieutenant  James  Fairholme,  and  faih'ng  him,  to  George  Fairholme,  brother 
of  James.  George  Fairholme  claimed  the  personal  estate  on  the  ground  that  his  brother 
had  predeceased  the  testator.  Lieutenant  James  Fairholme  left  England  in  May  1846 
along  with  Sir  John  Franklin's  expedition  to  the  Arctic  Seas.  The  party  consisted  of 
one  hundred  and  thirty-three  individuals.  They  wintered  in  Beachy  Island ;  but  were 
not  heard  of  afterwards  till  1864;  when  Dr  Rae,  a  chief  factor  in  the  Hudson's  Bay  Com- 
pany's service,  was  told  by  the  Esquimaux  that,  about  the  spring  of  1860,  they  had 
seen  a  party  of  about  forty  white  men  near  the  north  shore  of  the  island  called  King 
William's  Land ;  that  they  seemed  thin,  and  were  supposed  to  be  in  want  of  provisions; 
and  the  Esquimaux  (whose  language  none  of  them  could  speak)  understood  that  their 
ship  had  been  crushed  by  the  ice,  and  that  they  were  going  in  search  of  deer.  At  a 
later  date,  in  the  same  season,  the  dead  bodies  of  thirty  persons  wore  discovered  by  the 
EZsquimanx  on  the  continent,  at  a  place  supposed  to  be  Back's  River.  Various  articles 
were  lying  beside  them ;  and,  among  other  things,  a  silver  fork  which  was  deponed  to 
as  having  belonged  to  Lieutenant  Fairholme.  Fresh  bones  and  feathers  of  geese  were 
found  near  the  dead  bodies ;  and  it  was  proved  that  the  wild  fowl  did  not,  in  their 
migrations,  reach  that  part  of  the  coast  till  about  the  end  of  May.  Witnesses  conver- 
Bant  with  the  locality  deponed  that  it  was  nearly  impossible  that  any  of  those  who  ac- 
companied the  expedition  could  have  survived  so  long  as  1858  without  having  been  heard 
of.  In  these  circumstances  the  Court  ordered  payment  to  George  Fairholme  of  his 
uncle's  person ol  estate,  without  requiring  caution ;  Fairholme  v,  Fairholme's  Trs.,  1858, 
20  D.,  818.  In  an  English  case,  Sir  John  Komilly  held  that  a  sailor  who  formed  one  of 
Sir  John  Franklin's  expedition,  and  who,  when  he  sailed,  was  young  and  strong,  hud 
survived  January  1860 ;  Ommaney  v.  Stilwoll.  1866,  23  Beavan's  Ch.,  828. 
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leases ;  in  both  of  which  that  period  is  prescribed  (A).     But  this 
rule  raises  no  inference  as  to  the  time  of  the  supposed  death  (t).* 

§  310.  Puzzling  questions  of  succession  sometimes  arise  where 
persons  died  from  the  same  calamity,  as  in  cases  of  shipwreck, 
battle,  suffocation,  and  the  like.  Some  codes  have  laid  down  gene- 
ral rules  of  presumption  for  such  cases,  where  the  circumstances  do 
not  indicate  which  person  was  the  survivor.  Thus  in  the  Boman 
law,  where  a  father  and  a  son  fell  in  the  same  battle,  the  son  was 
held  to  have  survived ;  and  where  a  father,  or  mother,  and  son 
perished  in  the  same  calamity  (c.gr.,  shipwreck),  the  question  de- 
pended on  whether  the  son  was  above  puberty ;  if  he  w«w,  he  was 
held  to  have  survived ;  if  not,  his  father  or  mother  was  presxmied 
to  have  outhved  him  (Jc),  In  the  case  of  a  husband  and  wife,  the 
former  was  held  to  have  survived  (I),  By  the  Code  Napoleon  (m), 
**  if  those  who  perished  together  were  less  than  fifteen  years  old, 
the  older  of  them  is  presumed  to  have  survived ;  if  they  were  both 
beyond  sixty  years  old,  the  younger  is  presumed  to  have  survived ; 
and  if  one  of  them  was  within  fifteen  and  the  other  beyond  sixty, 
the  former  is  presumed  to  have  survived ;"  if  they  were  both  vdth- 
iu  these  extremes  and  of  different  sexes,  the  male  is  held  the  sur- 
vivor, unless  the  difference  between  the  ages  exceeded  a  year ;  and 
if  they  were  of  the  same  sex,  the  law,  favouring  the  order  of  nature, 
holds  that  the  younger  died  last.  In  Mr  Beck's  valuable  treatise  (w) 
the  medical  jurisprudence  of  such  questions  is  fully  considered,  and 
the  decisions  both  in  the  English  and  foreign  Courts  are  carefully 
analysed.  It  will  there  be  seen  that  in  some  cases  the  less  robust 
persons  usually  survive — as  the  youngest  where  all  are  overtaken 
with  thirst,  and  the  women,  where  both  men  and  women  die  of 
suffocation  from  carbonic  acid  gas.  Important  evidence  may  often 
be  derived  from  the  relative  positions  of  the  bodies  ;  and  in  every 


(A)  See  1  Phil.,  449— Beet  on  Presump.,  190.  (t)  See  1  PhU.,  ib.— Best 

on  Preflump.,  191.  (A;)  Dig.,  L.  84,  T.  6  (de  rebut  dubiis),  9,  §g  1,  4,  and  L. 

84,  T.  6,  22.  (/)  lb.,  L.  34,  T.  6,  9,  {  8.  (m)  Code  Civil,  §  720, 

1,  2.  (n)  Beck*8  Med.  Jurispr.,  889. 


3  Best  on  Evidence,  8d  ed.,  609.  This  presumption,  however,  does  not  hold  where, 
from  the  circumstances  of  the  case,  there  was  no  probability  that  the  person  would  have 
been  heard  of  though  alive ;  Bowden  v.  Henderson,  1864,  2  Smale  and  Giff.  Ch.,  360. 

Probate  in  England  was  granted  of  a  will  as  by  a  widow  who  died  in  February  186?. 
Her  husband  had  gone  to  America,  and  had  reached  Albany,  New  York,  in  April  1860, 
and  had  not  been  heard  of  since,  though  inquiries  had  been  instituted ;  Elizabeth  How, 
1868,^Swabey  and  Trist.  Probate,  68. 
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case  there  should  be  an  inquiry  into  the  existence  of  any  disease  or 
peculiarity  of  constitution  tending  to  accelerate  death. 

§  311.  Several  cases  have  occurred  in  England  on  this  subject, 
but  without  bringing  out  any  fixed  presumptions ;  and  the  result 
seems  to  be,  that  each  question  must  be  remitted  to  a  jury  for  de- 
cision on  its  own  circumstances  (o).  A  recent  writer  (p)  on  that 
law  remarks,  that  if  the  plaintiff  can  show  no  further  evidence  than 
the  assumption  that  from  age  or  sex  one  party  struggled  longer 
than  another,  it  seems  that  no  decree  would  be  given  in  favour  of 
the  claim.* 

No  authority  in  the  law  of  Scotland  has  been  foimd  on  these 
points.* 


CHAPTER  III— OF  THE  PRESUMPTION  PATUR  EST  QUEM  NUPTIAE 

DEMONSTRANT, 

§  312.  Law  justly  presumes  the  legitimacy  of  all  who  are  con- 
ceived during  lawful  wedlock,  according  to  the  maxim  of  the  Eoman 
jurists  pater  est  quern  nuptiae  demonstrant  (a).  This  presumption 
applies  only  where  there  was  such  an  interval  between  the  marriage 
and  the  birth  that,  by  the  laws  of  nature,  the  conception  can  reason- 
ably be  believed  to  have  taken  place  during  marriage  (6). 

(o)  Beat  on  Presumptions,  p.  198,  201 — ^Taylor,  130 — See  Sillick  v.  Booth,  1  Young 
and  Col.,  117,  126,  per  Knight  Bruce,  V.  C.  {p)  Best  on  Presumptions, 

p.  201,  2.  (a)  Dig.,  L.  2,  T.  4,  6— Stair,  8,  8,  42— Ersk.,  1,  6,  49— Bankt.,  1,  2, 

8 — Wallace,  264 — Tait,  488.   This  presumption  is  fully  and  ably  treated  of  by  Mr  Fraser, 
2  Pers.  and  Dom.  Bel.,  1,  et  acq.  (b)  Authorities  in  note  (a).    In  England  a 


^  In  Wing  V,  Angrave,  1860,  House  of  Lords,  80,  L.  J.  Ch.,  65,  it  was  held  that 
when  several  persons  die  from  the  same  cause,  there  is  no  presumption  either  that 
they  all  died  at  the  same  time,  or  that  any  one  of  them  died  before  the  others.  When, 
in  a  wreck  at  sea,  a  husband  and  wife  were  swept  overboard  and  drowned,  the  Court 
held  that  they  could  not  decide  which  of  them  died  first ;  Underwood  v.  Wing,  1865, 
24  L.  J.  Ch.,  298— Best  on  Evidence,  8d  ed.,  512. 

A  The  Merchant  Shipping  Act's  Amendment,  1862,  25  and  26  Vict.,  c.  68,  enacts  (i 
21),  that  in  all  proceedings  for  recovery  of  wages,  as  having  been  due  to  seamen  or  ap- 
prentices lost  with  the  ships  to  which  they  belonged,  if  **  it  is  shown  by  some  ofScial 
return  produced  out  of  the  custody  of  the  Registrar  General  of  Seamen,  or  by  other 
evidence,  that  the  ship  has,  twelve  months  or  upwards  before  the  institution  of  the  pro- 
ceeding, left  a  port  of  departure,  and  if  it  is  not  shown  that  she  has  been  heard  of  with- 
in twelve  months  after  such  departure,  she  shall  be  deemed  to  have  been  lost,  with  all 
hands  on  board,  either  immediately  after  the  time  she  was  last  heard  of,  or  at  such 
later  time  as  the  Court  hearing  the  case  may  think  probable." 
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§  318.  The  presumption  has  no  place  in  proving  the  paternity 
of  one  who  claims  legitimation  per  std^aequena  nuUrimontum  (c). 
Lord  Stair  lays  down  that  it  holds  whether  the  marriage  is  regular 
or  clandestine,  provided  the  parties  could  have  contracted  a  lawful 
marriage  (d).  It  also  seems  to  apply  wliere  the  chil«iren  were  Lom 
during  a  cohahitation  which  followed  on  a  promise  of  marriage  (e). 
But  where  a  man,  sued  to  fulfil  a  promise  of  marriage  followed  hy 
copula,  admittetl  that  he  had  had  intercourse  witli  the  x>ursuer,  and 
that  on  her  hecoming  pregnant  he  had,  by  her  urgent  desire,  given 
her  a  writing  acknowledging  tliat  he  had  previously  promised  to 
marry  her,  but  where  he  stated  that  he  had  not  had  connection  with 
her  afterwards, — ^the  dofeuce  to  the  action  being  that  the  pursuer 
had  subse^iuently  become  i>regnant  to  another  man, — ^the  Court  held 
that  the  presumption  pater  est,  &c.,  was  not  sufficient  to  prove  that 
the  second  child  had  been  begotten  by  the  defender,  and  they  there- 
fore required  the  pursuer  (apparently  before  answer)  to  state  whetlier 
she  could  i)rove  any  cohabitation  after  the  date  of  tlie  writing  (/). 
Tliis  case  justly  recognises  a  iiistinction  between  a  promise  which 
has  been  followed  by  cohabitation,  and  .a  promise  with  isolated 
coitus;  holding  that  the  latter  is  not  sufficient  to  raise  the  presump- 
tion in  (juestii  »n.^ 

§  314.  Of  course  this  presiunption  applies  if  the  husband  has 
had  access  to  Ids  wife  at  the  commencement  of  the  ordinary  period 
of  gestation.  As,  however,  exceptional  perio<ls  not  imfre<iuenfcly 
occur,  tlie  presumption  covers  these  within  certain  reasonable 
limits ;  because  law  both  presumes  against  adultery  and  in  favour 
of  legitimacy.     Accordingly,  while  the  common  period  of  gestation 

child  is  preaumed  to  be  legitimate  although  bom  within  a  day  after  the  marriage ;  and 
the  shortness  of  the  interval  is  only  an  element  in  the  evidence  by  which  the  presump- 
tion may  be  overcome;  Co.  on  Litt.,  244,  a — 1  Rollers  Abridg.,  868,  voce  Bastard,  letter 
B— 1  Blackst.  (Stewart*s  8d  od.),  670— King  v.  Luffe,  1807,  8  East.,  198,  208.  The 
ground  for  this  anomaly  is,  that  the  English  law  not  admitting  legitimation  per  ntbte- 
qumt  matrimonium  (as  Scotch  law  does),  yet  refuses  to  bastardise  the  child  of  parents 
who  were  married  during  its  gestation ;  Blackst.,  ut  aupra, 

(c)  Innes  v,  Innes,  1886, 18  S.,  1060 ;  aifd.  2  Sh.  and  M'L.,  417.  (d)  Stair, 

8,  8,  42,  and  4,  46,  20.  [e)  Stair,  tupra;  and  see  Craig,  2, 18, 19,  21. 

(/)  Baptie  v.  Barclay,  1666,  M.,  8418.  Gilmour's  report.  The  report  by  Stair  (M.. 
ib.)  does  not  state  that  the  proof  was  only  before  answer,  but  bears  broadly,  **  the  Lords 
found  that  the  presumption  was  not  sufficient  unless  it  had  been  a  formal  maniage." 


1  In  the  ease  of  Walker  v.  Walker,  1867,  19  D.,  290,  a  person  bom  before  the  mar- 
riage of  his  mother  was  held  to  be  the  son  of  the  man  she  afterwards  married,  although 
his  mother,  when  of  an  advanced  age,  and  after  her  husband's  death,  emitted  a  declara- 
tion to  the  contrary. 
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is  280  days  (that  is  nine  calendar  months  and  a  week,  or  ten  lunar 
months)  (gr),  the  presumption  in  question  applies  if  the  husband 
has  had  access  any  time  not  later  than  six  complete  lunar  moiiths(A), 
which  is  a  week  or  two  shorter  than  the  period  which  physiologists 
consider  necessary  for  maturing  a  living  child  (t). 

Protracted  gestations  are  rare  in  comparison  with  those  which 
are  accelerated ;  and  therefore  tlie  other  limit  to  the  presumption 
is  only  ten  montlis  (i).  It  has  not  been  settled  whether  tliis  means 
calendar  or  lunar  months;  but  the  weiglit  1.*oth  of  autiiority  and 
reason  is  thought  to  be  in  favoiir  of  the  lunger  period  (Q.  If  the 
only  opportunities  for  access  have  been  either  later  or  earlier  than 


{g)  Beck,  Med.  Jurisp.,  866 — Taylor,  Med.  Jnriap.,  5C8 — Evidence  in  Gonlon  Peer- 
age case,  and  in  Innes  v,  Innes,  1887,  2  Sh.  and  M'L.,  417, 18  S.,  1050. 

(h)  Stair,  8,  8,  42— Bankt.,  1,  2,  8— Ersk.,  1,  6,  50— WaUace,  2fi4— Tait,  489—2 
Fraser,  1 — Bontledge  v.  Garmthers,  lOih  May  lbl2,  F.  C,  i<er  L.  PresMent — ^Lepper  v. 
Brown,  1802,  Hume  D.,  488— See  als^)  Jobe^^n  r.  Reid,  1882, 10  S.,  5*j4;  7  F.  0.,  466. 
The  Koman  law  recognised  six  solar  months;  Dirr.,  L.  1,  T.  6, 12.  Our  law  has  from 
favour  to  legitimacy  suhstituted  lunar  m*  'Uths ;  Ersk.,  ut  ti^a, 

(i)  It  seems  t^  be  nearly  agreed  am^ng  medical  jurists  that  a  seven  month's  child 
may  live  and  thrive,  that  a  chill  of  less  than  six  months  will  not  survive,  except  per- 
haps for  a  few  minutes,  and  that  a  child  bom  ]jetweeu  six  and  seven  months  of  concep- 
tion will  be  sickly  but  may  live,  (.'onsequently,  if  the  child  is  fully  matured  and 
healthy,  there  is  very  strong  gn»imd  for  doubting  whether  it  c^uld  have  ]*een  conceived 
lees  than  seven  calendar  m<inths  before  delivery ;  Beck,  8G2 — Taylor,  518,  ei  seq.  Ac- 
cordingly, in  Heathcote's  divorce  bill  (1851, 1  Mac<|.,  277),  where  the  wife's  adultery 
was  proved,  and  she  bore  a  full-grown  child  six  lunar  months  and  one  week  after  her 
husband's  return  from  abroad  to  her  society,  the  bill  was  passed,  and  contained  a  clause 
bastardising  the  child.  But  in  McLean's  divorce  bill  (1851,  1  Macq.,  278),  where  it  was 
clearly  proved  that  the  wife  had  committed  a«lultery  before  leaving  England  to  join  her 
husband  in  India,  and  she  bore  a  child  seven  lunar  m«.>nths  and  a  day  after  she  rejoined 
him,  the  House  of  Lords  passed  the  Mil,  but  refu8e<l  to  introduce  a  bastardising  clause. 
As  no  one  attends  the  House  to  protect  the  interests  of  the  child,  their  Lordships  require 
a  strong  case  to  be  made  out  before  they  introduce  a  clause  of  bastardy ;  1  Mac*  j.,  ut  wpra. 

(k)  Bankt,  1,  2,  8— Ersk.,  1,  G,  49— Tait,  489—2  Fraser,  1.  See  also  next  note. 
Stair,  8,  8,  42,  somewhat  loosely  mentions  the  presumptive  period  as  at  nine,  ten,  or 
even  eleven  months. 

(/)  As  the  presumption  was  originally  derived  from  the  civil  law,  the  solution  of  this 
question  may  partly  depend  on  the  mode  of  calculating  time  which  that  law  referred  to. 
The  Digest  (L.  1,  T.  6,  12— L.  88,  T.  16,  8,  {  11, 12)  lays  down  both  the  six  and  ten 
month's  periods  on  the  authority  of  Hippocrates,  who  defines  the  month  at  thirty  days. 
(Hipp.  d$partu  oetomestri  (adfinem),  Frankfort  ed.,  1696,  page  222.)  This  is  consistent 
with  the  time  pointed  at  by  the  Twelve  Tables,  which  decree  that  a  child  bom  ten  months 
after  the  husband's  death  shall  be  held  legitimate.  (Table  4,  Law  8.  See  Bouchaud 
sur  XII  Tab.,  tom.  i,  p.  478.)  Taking  the  Greek  calendar  at  the  date  when  the  tables 
were  compiled  (B.C.  450),  months  of  thirty  flays  will  be  the  rule ;  and  by  the  Roman 
reckoning  the  result  will  be  nearly  the  same— eight  of  the'  Roman  months  alternating 
thirty-one  and  twenty-nine  days,  and  of  the  remaining  four  months,  one  numbering 


\ 

1 
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these  periods  respectively,  the  presumption  in  question  does  not 
apply,  and  therefore  the  legitimacy  of  the  child  must  be  proved ; 
so  great  a  departure  from  the  usual  period  of  gestation  reversing 
the  burden  of  proof  (m). 

§  315.  In  actions  of  filiation  of  children  bom  bastards  the  Court 
have  assoilzied  the  defender,  when  the  pursuer's  case  depended  on 
an  alleged  gestation  of  301  days  (w),  of  306  days  (o),  and  of  eleven 
lunar  months — 308  days  (j?).  So  an  admitted  connection,  five 
months  before  delivery,  was  held  not  to  raise  a  semiplena'  probatio 
of  paternity  (r);  while  in  another  case,  the  unusual  period  of  gesta- 


twenty -eight  and  the  other  three  twenty-nine  days.     (Smith's  Diet,  of  Greek  and  Ro- 
man Antiq.,  Art.  CcUendarwm^  2d  ed.,  p.  229.) 

According  to  TouiUer,  the  Roman  law  meant  months  of  thirty  days.  (2>«  droit  civil, 
torn,  ii,  pp.  118, 116.)  This  is  also  the  opinion  of  Attorney-General  Copely  (Lord  Lynd- 
hurst)  in  summing  up  officially,  and  not  as  counsel  for  either  claimant,  the  evidence  in 
the  Gardner  Peerage  case.  (Separate  Report,  p.  828.)  Bouchaud,  citing  Hippocrates 
and  Galen,  holds  that  solar  months  were  intended,  and  he  defines  them  at  thirty  days 
ten  hours  and  thirty  minutes  (Sur  XII  Tables^  tom.  i,  p.  481,  2) ;  and  firskine  takes 
the  same  view  (B.  1,  T.  6,  §  50),  which  is  supported  by  the  Cod.  Justin.,  L.  7,  T.  63, 
6,  pr.  Opposite  opinions  on  the  question  whether  ten  calendar  or  ten  lunar  months  form 
the  rule,  were  expressed  by  the  Lords  Ordinary  Gillies  and  Meadowbank  in  an  import- 
ant  case,  which  the  Court  decided  on  other  grounds;  Sandy  v.  Sandy,  4th  July  1881, 
2  S.,  406  (new  ed.). 

Independently  of  the  Roman  law,  there  seems  to  be  good  ground  for  fixing  the  time 
at  ten  calendar  months ;  because  the  analogy  of  the  six  month's  period  for  the  accele- 
rated delivery  requires  the  usual  period  of  ten  lunar  months  to  be  extended,  so  as  to 
cover  ca^es  of  occasional  protraction.  This  view  is  supported  by  a  case  of  filiation  where 
the  Court  found  a  party  liable  for  the  aliment  of  a  bastard,  although  the  only  aUeged 
or  proved  connection  was  exactly  ten  calendar  months  before  the  birth ;  Morrison  v. 
Kirk,  7th  February  1795,  not  reported,  but  cited  at  length  in  the  pursuer's  "Informa- 
tion "  in  Sandy  v.  Sandy,  supra. 

Medical  jurists  are  not  agreed  as  to  the  probability,  or  even  the  existence  of  cases  of 
protracted  gestation.  The  correct  view  seems  to  be  that  a  delay  of  two  or  three  weeks 
beyond  the  ordinary  period  is  not  unfrequent,  and  that  there  are  well  established  cases 
of  gestation  for  forty-four  and  even  forty-six  weeks ;  that  is,  four  to  six  weeks  beyond 
the  common  period ;  See  Taylor,  Med.  Jur.,  528,  ei  teq. — Beck,  Med.  Jur.,  868,  et  teq. — 
The  medical  evidence  in  the  Gardner  Peerage  case,  and  in  Innes  v.  Innes,  1887,  2  Sh. 
and  M*L.,  417,  13  S.,  1060,  was  very  contradictory  on  this  point. 

By  the  Code  Civil  (§  815),  "  the  legitimacy  of  a  child  bom  three  hundred  days  after 
the  dissolution  of  the  marriage  cannot  be  contested." 

(m)  In  the  Gardner  Peerage  case,  where  the  period  founded  on  was  three  hundred 
and  eleven  days  (eleven  lunar  months  and  three  days)  a  deal  of  proof  was  gone  into, 
and  the  House  of  Lords,  without  entering  into  the  discussion  of  the  uUifnum  tempua^  de- 
cided against  the  legitimacy.  See  also  Reid  v.  Jobson,  1882, 10  S.,  594,  7  F.  C,  456, 
S.  C— 2  Fraser,  5.  (n)  Innes  v.  Innes,  1837,  2  Sh.  and  M*L.,  417,  affirming 

13  S.,  1050.  (o).  Boyd  v.  Kerr,  1848,  6  D.,  1218.  (/>)  Steward  v. 

M'Keand,  1774,  M.,  11,664,  6  Sup.,  554,  Hailes,  595,  S.  C.  (r)  Paul  v.  Gil- 

mour,  1824,  8  S.,  868.     See  also  Aitken  v.  Mitchell,  1806,  Hume,  489— Le  per  v.  Brown, 
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tion  alleged  (six  lunar  months  and  twenty-two  days)  was  one  of  the 
grounds  on  which  the  Court  held  the  paternity  not  proved,  the  child 
being  full  grown  («).  An  opposite  result  however  was  arrived  at 
where  the  defender  had  opportunities  of  access  eight  lunar  months 
(except  four  days)  before  the  birth  {t) ;  and  a  proved  connection 
exactly  ten  calendar  months  before  birth,  vrith  the  woman's  oath  in 
supplement  that  the  child  was  then  begotten,  was  held  sufficient  {u). 
In  all  such  cases,  therefore,  the  unusual  period  of  alleged  gestation 
is  held  to  be  an  important  element  in  the  proof,  making  it  likely 
that  some  other  person  than  the  defender  had  begot  the  child 
about  the  ordinary  period.  It  therefore  lays  the  owiw  prohandi  on 
the  mother ;  whereas  in  questions  of  legitimacy  the  presumption 
paier  est,  Ac,  protects  all  cases  within  the  prescribed  periods,  al- 
though the  circumstance  of  unusual  gestation  may  be  an  important 
element  in  the  proof  adduced  to  overcome  the  presumption  (v).* 

§  316.  Although  the  child  of  a  married  woman  may  have  been 
born  during  the  period  covered  by  the  presumption  pater  est  qtiem 
nuptiae  denionstrant,  that  presumption  may  be  overcome  by  proof 
that  the  husband  could  not  have  begotten  it. 

§  317.  This  may  arise  from  the  husband  being  impotent  (w). 
The  case  then  assumes  a  very  difficult  and  delicate  character,  and 
has  generally  to  be  solved  by  the  medical  jurist.  If  the  husband  is 
dead  the  conditions  of  his  organs  will  be  important  (x)  ;  and  the 


1802,  Hume,  488.     In  Reid  o.  Johnston,  1882,  7  F.  C,  466,  a  child  bom  one  day  less 
than  six  months  after  the  marriage,  was,  after  a  proof,  held  to  be  a  bastard. 

(*)  FoUey  v.  Douglas,  1848,  10  D.,  1424.  {t)  Robertson  v.  Petrie,  1825, 

4  S.,  888.  (u)  Morrison  v.  Kirk,  not  reported.    Lord  Meadowbank's  notice 

of  this  case  in  Sandy  v.  Sandy,  2  S.  (new  ed.),  408,  is  corrected  in  the  Session  Papers 
of  Sandy,  where  the  case  is  fully  narrated.  (y)  See  Innes  v.  Innes,  1887,  2  Sh. 

and  M'L.,  448,  per  L.  Chancellor — Gardner  Peerage  case,  ntpra.  (w)  See  Stair, 

8.  8,  42— Ersk.,  1.  6,  60— Dig.,  1,  6,  6— Tait,  489—2  Fraaer,  2.  (z)  Dundas  v, 

Dnndas,  1706,  M.,  4088— Sandy  v.  Sandy,  1828,  2  S.,  (new  ed.),  406,  and  Sess.  Papers. 


>  When  a  child  was  bom  seven  months  and  a  half  after  the  first  alleged  intercourse 
with  tlie  defender,  and  there  was  no  proof  that  the  birth  was  premature,  it  was  held  that 
the  circumstances  did  not  raise  a  presumption  of  paternity  against  the  defender ;  Ritchie 
V.  Gunninghame,  1867,  20  D.,  86  ;  but  intercourse  during  the  period  of  gestation,  and 
opportunity  at  the  time  of  conception,  will  raise  the  presumption  of  paternity;  Lawson  v. 
Eddie,  1861,  28  D.,  876.  As  parties  may  now  be  witnesses,  the  evidence  in  filiation 
cases  is  taken  and  dealt  with  as  in  other  cases,  and  there  is  now  no  question  as  to  $emi- 
plena  probation ;  M'Bayne  v.  Davidson,  1860,  22  D.,  788. 

See,  on  the  subject  of  protracted  gestation,  Taylor's  Medical  Jurisprudence,  7th  ed., 
1861,  p.  610  and  624. 
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Gourt  could  probably  order  such  an  examination  (y).  An  inspection 
of  the  husband's  body  during  life  is  competent  in  England  (z). 

§  318.  The  presumption  will  also  be  overcome,  where  during  the 
whole  period  between  six  and  ten  months  the  husband  was  absent 
so  continuously  from  his  wife's  society  that  he  could  have  had  no 
opportunity  of  connection  (a).  Such  absence,  whether  arising  from 
imprisonment,  residence  at  a  distance,  or  any  other  cause,  must  be 
completely  proved;  and  therefore  the  fact  that  the  husband  had 
resided  about  twenty  miles  distant  from  his  wife,  without  proof  of 
continual  absence,  was  held  not  to  be  enough  (6).  It  is  not  neces- 
sary, however,  that  be  should  have  been  out  of  the  country  or  beyond 
seas  (c). 

§  319.  But  the  illegitimacy  is  sometimes  maintained  upon  cir- 
cumstantial or  moral  evidence,  and  not  on  physical  impossibility. 
In  such  cases,  if  it  is  not  proved  by  the  clearest  evidence  that  the 
spouses  had  not  connection  during  the  presumptive  period,  the 
child  will  be  held  legitimate,  although  the  wife  had  also  adulterous 
connection,  in  which  the  conception  may  have  taken  place  (d).  The 
status  of  legitimacy  does  not  depend  on  a  balance  of  the  probabilities 
whether  the  conception  occurred  diuing  the  conjugal,  or  during  the 
illicit,  intercourse.  Our  institutional  writers  go  farther,  holding  that 
the  presumption  prevails,  unless  where  physical  causes  jirevented 
the  spouses  from  having  connection  (e) ;  and  in  this  they  are  sup- 
ported by  the  unanimous  opinion  of  the  whole  Court  in  a  carefully 
considered  case;  in  which,  however,  the  point  did  not  require  to  be 
decided  (/).  In  a  later  case,  where  the  legitimacy  of  a  child  bom 
nine  calendar  months  and  twenty-nine  days  after  the  husband's 
death  was  contested,  the  Court  allowed  a  proof  as  to  tiie  state  of 
the  husband  from  his  marriage  till  his  death,  and  as  to  the  alleged 
lewd  character  of  his  wife.  The  proof  showed  that  his  legs  were 
broken  and  much  shrivelled,  that  one  of  them  crossed  the  other,  and 
that  he  ha/1  been  confined  to  bed  for  many  years  before  the  earliest 
possible  date  of  conception.  A  man  who  had  for  years  slept  in  the 
same  room  with  him,  and  who  knew  his  condition,  "  was  of  opinion 
that  it  was  not  possible  for  him"  to  have  had  sexual  intercourse ; 

(y)  It  is  understood  that  the  M.S.  records  of  the  Commissary  Court  show  several 
examples  of  this  practice.  -  {z)  Townsend  Peerage  case,  1848,  75  Joum.  H. 

Lords,  224.  (a)  Stair,  8,  8,  42— Ersk.,  1,  6,  60— Tait,  489—2  Fraser,  4. 

(6)  Routledge  v.  Carruthers,  19th  May  1812,  F.  C. ;  Buchan.  Rep.,  121 ;  4  Dow,  892 ; 
2  BHgh,  692,  S.  C.  (c)  Stair,  8,  8,  42— Ersk.,  1,  6,  60— Tait,  489. 

(d)  Authorities  in  next  two  notes — Best  on  Presumptions,  71 — 1  Phillips,  448 — Tay- 
lor, 92—2  Starkie,  196.  (e)  Stair,  8,  3,  42— Ersk.,  1,  6,  60— Bell's  Pr.,  }  1626. 
See  also  Tait,  489.                   (/)  Rqutledge  ?-.  Carruthers,  wpray  (6). 
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but  two  women  who  had  dressed  his  corpse  could  not  say  that  that 
was  impossible.  It  was  also  proved  that  the  wife's  character  was 
wortliless,  and  that  she  had  had  intercourse  with  other  men.  The 
Court,  on  advising  the  proof,  held  that  the  child  was  a  bastard  (g). 
This  case  seems  aot  to  come  within  the  strict  rule;  since  the  proof  of 
absolute  incapacity  was  n«  «t  complete,  and  the  Court  allowed  it  to 
be  supplemented  by  circumstantial  evidence  of  a  general  character. 
It  has  been  quoted  (A)  as  indicating  a  departure  from  the  old  rule 
which  requires  a  physical  impossibility,  and  following  the  more  just 
principle  now  recognised  in  England,  that  in  each  case  the  question 
is,  whether  the  jury  looking  to  the  whole  evidence,  moral  as  well 
as  X'hysical,  and  having  regard  to  tiie  onus  lying  on  the  party  alleg- 
ing bastardy,  are  satisfied  that  the  husband  had  not  such  connection 
with  the  mother  as  by  the  known  laws  of  nature  could  have  made 
him  the  father  of  the  cliild  (t).  But  altlmugh  the  case  of  Sandy 
tends  to  weaken  the  doctrine  tliat  proof  of  physical  impossibility  is 
indispensable,  it  cannot  be  said  that  the  Court  in  deciding  that  case 
expressly  sanctioned  the  opposite  princiiJe.* 

§  320.  Stair,  Craig,  and  Bankton,  following  the  Canonists,  hold 
that  the  presumption  pater  est,  Ac,  may  1  ^e  overcome  by  the  concur- 
ring testimony  on  oath  of  the  mother  and  her  husband  (k).    Er- 

{ff)  Sandy  v.  Sandy,  1828,  2  S.,  406,  (new  ed.),  and  Session  Papers. 

(A)  2  Eraser,  2— See  also  Dond  v.  Simpson,  1848,  9  D.,  611.  (i)  Morris  v, 

Davies,  1827,  8  Car.  and  Pay.,  216,  6  CI.  and  Fin.,  168,  S.  C.^Banbury  Peerage  case, 
1811, 1  Sim.  and  Stn.,  168,  and  App.  to  Gardner  Peerage  case,  p.  482,  S.  C— 1  Phil., 
448— Best  on  Presumptions,  71 — ^Taylor,  92.  The  former  English  rule  required  a 
physical  impossibility  in  the  husband  to  have  been  the  father.  Best  and  Phil.,  ngtra — 
2  Starkie,  196. 

*  Since  {  819,  et  seq,  of  the  text  were  written,  the  First  Division  of  the  Court  have 
held  that  the  presumption /mi^  ett,  &c.,  may  be  overcome  by  such  evidence  as  thoroughly 
satisfies  the  mind  of  the  Court  that  the  child  is  illegitimate,  although  there  is  not  any 
proof  of  physical  impossibility  of  connection  between  the  spouses  about  the  time  of  con- 
ception. The  evidence  was  chiefly  composed  of  the  declarations  of  the  spouses,  both  of 
whom  had  repeatedly  declared  the  child  to  be  a  bastard ;  and  these  declarations  were 
corroborated  by  circumstances.  The  proof  presented  the  very  peculiar  feature,  of  the 
husband  having  co-habited  with  his  wife  after  the  birth  of  the  child ;  having  allowed  it 
to  remain  in  the  house ;  and  having  even  treated  it  with  kindness.  But  the  effect  of 
this  conduct  on  his  part  (which,  under  or<  Unary  circumstances,  would  have  been  oondu* 
sive  of  the  child's  legitimacy)  was  taken  off  by  the  extraordinary  fact  that  he  had  treated 
with  similar  kindness  another  child  of  his  wife  which  unquestionably  was  a  bastard, 
begotten  when  he  was  absent  from  the  country  on  foreign  service. — Mackay  o.  Mackay, 
1866, 17  D.,  494.» 

(k)  Stair,  8,  8,  42— Craig,  2, 18,  20— Bankt.,  1,  2,  8— Decretal,  4, 17,  8.  See  also 
ibid.,  &c.,  2, 19, 10. 

s  This  note  is  from  the  addenda  to  the  first  edition. 
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skine  (I)  seems  tx)  have  doubts  upon  this  question,  but  states  that 
"it  is  an  agreed  point  by  all  writers,  that  if  either  of  the  spouses 
have,  before  making  such  oath,  acknowledged  the  child  as  lawful, 
there  is  a  right  acquired  to  him  by  that  acknowledgment,  which  is 
not  to  l^e  taken  away  by  any  posterior  testimony  to  the  contrary/' 
These  authorities  show  that  we  do  not  in  Scotland  follow  the  rule 
of  English  law  (m),  which,  from  regard  to  decency,  refuses  to  allow 
the  spouses  to  be  examined  on  the  fact  of  non-access,  or  on  facts 
which  tend  to  prove  or  disprove  access.  But  there  is  good  ground 
for  questioning  the  doctrine  that  either  repudiation  or  acknowledg- 
ment by  the  spouses  is  conclusive.  It  is  more  in  accordance  with 
principle  to  hold  that  this  evidence  should  be  weighed  along  with 
the  other  proof  in  the  case,  and  should  only  receive  that  value  which 
is  justly  due  to  the  testimony  of  the  persons  who  are  most  likely  to 
know  the  fact,  but  who  are  not  beyond  the  reach  of  either  accidental 
or  intentional  "mis-statement  (ti).* 

§  321.  The  conduct  of  the  spouses  toward  the  child  is  more  trust- 
worthy than  their  testimony  on  the  question  of  his  legitimacy.  If 
they  have  uniformly  acknowledged  and  behaved  towards  him  as  their 
own  child,  it  will  be  hardly  possible  for  any  one,  and  especially  for 
either  of  them,  to  prove  him  to  be  illegitimate  (o) ;  whereas  it  will 
be  a  strong  circumstance  of  an  opposite  tendency  that  they  have 
uniformly  treated  him  as  the  bastard  issue  of  the  wife's  paramour  (p). 
The  circumstance  of  the  child  having  been  uniformly  treated  by  the 
mother  and  her  paramour  as  the  fruit  of  their  connection  is  of  great 
importance  (r).    Of  course  the  best  evidence  of  this  kind  is  where  the 

(Q  Ersk.,  1,  6,  49.  (m)  R.  v.  Reading,  1734,  Lee's  Ca.  Temp.  Hardwick, 

79— Goodright  v.  Moss,  1777,  2  Cowp.,  694— Cope  v.  Cope,  1833,  6  Car.  and  Pa.,  604; 
1  Mo.  and  Rob.,  269,  S.  C. — Smith  i;.  Chamberlaine,  per  Sir  W.  Wynne,  Appx.  to  Gard- 
ner Peerage  case,  p.  870— R.  v.  Sourton,  1886, 6  Ad.  and  Ell.,  180—2  Starkie,  200— Tay- 
lor, 642.  But  in  England  the  husband  and  wife  may  be  examined  upon  the  date  of  the 
marriage,  the  birth  of  the  child,  and  other  matters  not  involving  evidence  of  non-access ; 
same  authorities.  (n)  See  Innes  v.  Innes,  1887,  2  S^i.  and  M'L.,  463 — Douglas 

cause,  1769,  2  Pat.  Ap.  Ca.,  143—2  Fraser,  7.  This  was  the  rule  in  the  Roman  law ; 
Dig.,  L.  26,  8,  6,  |  8— ib.,  L.  28,  2, 14,  §  2.  (o)  Per  L.  Chancellor  Cottenham 

in  Morris  r.  Davies,  1887,  6  CI.  and  Fin.,  242,  246— Le  Marchant's  preface  (p.  xviii)  to 
report  of  Gardner  Peerage  case.  {p)  Townsend  Peerage  case,  1848,  76  Joum. 

H.  of  Lords,  181,  et  seq. — Gardner  Peerage  case,  p.  883 — Banbury  Peerage  case,  Appx.  to 
ib. — Morris  v.  Davios,  «fpra— compared  with  Routledge  v.  Carruthers,  19th  May  1812, 
F.  C,  Buchanan's  Rep.,  121 ;  affd.,  2  Bligh,  692— Bankt.,  1,  2,  8.  (r)  It  formed 

a  main  branch  of  the  Townsend  Peerage  case,  where  the  presumption  ptUer  eat^  &c.,  was 

*  See  Walker  v.  Walker,  eupra,  }  813,  note  1,  and  Mackay  v.  Mackay,  wpra,  §  819, 
note  ♦. 
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conduct  of  both  the  spouses  and  of  the  paramour  sliows  that  they 
all  regarded  the  child  as  the  fruit  of  the  illicit  intercourse.  Accord- 
ingly, Lord  Chancellor  Cottenham  observed  with  regard  to  certain 
evidence  of  this  natuuB,  "  These  are  the  unequivocal  acts  of  the  only 
three  persons  who  could  have  what  may  be  called  knowledge  of  who 
was  the  father  of  the  child,  all  concurring  in  this,  that  he  was  not  the 
child  of  Mr  Morris  (the  husband).  Can  the  conduct  of  any  one  of 
the  three  be  reconciled  with  the  supposition  that  it  was  his  child,  or 
could  possibly  be  his?"  («) 

§  322.  The  declarations  of  these  parties  will  consequently  be 
admitted  when  they  form  part  of  their  conduct,  as  their  speaking  to 
and  about  the  child  as  legitimate  or  the  reverse,  or  (as  happened 
in  one  case)  where  the  husband  reproached  his  wife  with  having 
given  birth  to  the  child  {t).  But  a  line  ought  to  be  drawn  between 
such  evidence  and  hearsay  of  independent  verbal  statements  of  these 
parties;  which  should  not  be  received  indiscriminately  while  the 
persons  who  emitted  them  are  aUve;  because,  in  that  case,  they  ought 
to  be  examined  as  witnesses  {u), 

§  323.  The  circumstance  that  the  mother  concealed  the  birth 
from  her  husband  leads  strongly  to  the  inference  that  the  child  is 
illegitimate  {w).  In  England  the  presumption  of  legitimacy  does  not 
apply  where  the  spouses  lived  apart  under  a  divorce  a  mensa  et  thoro  ; 
since  law  presumes  that  they  obeyed  the  decree  of  the  Court  which 
separated  them  {x).  This  rule  has  not  been  recognised  in  Scot- 
land (y).  In  neither  country  does  a  voluntary  contract  of  separa- 
tion exclude  the  presumption ;  although,  of  course,  it  may  be  an 
important  circumstance  in  a  proof  of  bastardy. 

§  324.  The  presumption  patrem  esse,  Ac,  is  strengthened  by  the 
circumstance  that  the  child  possessed  the  statvs  of  legitimacy,  and 
that  his  opponent  wittingly  delayed  to  challenge  it  (2).  And,  on 
the  other  hand,  the  circumstance  that  the  child  accepted  letters  of 
legitimation  from  the  Crown  was  held  to  be  prejudicial  to  his 
right  (a). 

held  to  be  overcome ;  see  75  Joura.  H.  of  Lords,  201,  et  aeq. — See  also  Innes  v.  Innes, 
Mupra — Morris  v.  Dayies,  tupra,  («)  Morris  t;.  Davies,  supra.  (Jt)  Morris  v. 

Dayies,  tupra.  (u)  Supra,  2  84,  92.    This  view  is  favoured  by  the  observations  of 

the  Lord  Chancellor  in  the  Gardner  Peerage  case  (p.  888)  and  Sir  W.  Wynne  in  Smythe 
V.  Chamberlayne,  1792,  Appx.  to  ib.,  870.  But  see  Innes  v.  Innes,  n^pra— Morris  v. 
Davies,  wpra,  {w)  See  Banbury  Peerage  case  and  Morris  v.  Davies,  supra ;  in 

both  of  which  this  circumstance  occurred.  See  also  2  Fraser,  7 — Code  Civil,  §  818 — 2 
TouiUer,  125.  (i)  Bull,  N.  P.,  112— Best  on  Presumptions,  71— Taylor,  92— St 

George  v.  St  Margaret,  1  Salk.,  128.  (y)  BeU's  Pr.,  }  1626.  (2)  Stair,  8,  8, 42— 

Cases  in  Mor.,  12,685,  6,  7—2  Fraser,  8.  (a)  L.  Advocate  r.  Craw,  1669.  M.,  2748. 
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§  325.  Important  evidence  may  be  derived  from  the  ventris  in- 
spectio,  especially  where  a  widow  states  that  she  is  pregnant  of  a 
posthumous  child  (6).  The  result  of  an  extrajudicial  inspection  has 
therefore  been  admitted  (c).  But  it  is  believed  that  the  Court  can- 
not order  the  examination  (c?).* 

§  326.  A  slighter  proof  will  suffice  to  overcome  the  presumption 
pater  est  qtiem  nuptiae  demonstrant  in  an  action  against  the  alleged 
paramour  for  aliment  of  the  child,  than  in  a  proper  question  of  the 
child's  status;  and,  if  the  Court  find  the  paramour  liable  in  ali- 
ment, they  will  reserve  entire  the  question  of  sta^iis  as  regards  the 
child  (e). 


CHAPTER  IV.— OF  PRESUMPTIONS  FROM  POSSESSION. 

§  327.  As  corporeal  moveables  are  transferred  by  every  species 
of  alienation  without  a  written  title,  the  possessor  of  them  is  pre- 
sumed to  be  the  proprietor  (a).  This  presumption  may  be  overcome 
by  proof  j^roi*^  dejure.  When  the  proof  is  by  witnesses,  it  must  not 
only  show  that  the  moveables  once  belonged  to  the  person  seeking 
to  recover  them,  but  that  his  possession  terminated  in  such  a. way 
that  the  subsequent  possessor  could  not  have  acquired  a  right  of 
property  in  them  (6).     "  If  I  have  a  watch,  it  is  not  relevant  for  the 

(6)  Dig.,  L.  25,  4.  In  England  tho  heir  oif  a  deceased  proprietor  may  force  the 
widow  to  undergo  inspection,  if  she  asserts  that  she  is  pregnant ;  1  Blackst.  (Stewart's 
28d  ed.),  670— Macpherson  on  Infants,  668.  (c)  Jobson  v.  Reid,  1882,  10  S., 

694 ;  7  F.  C,  466,  S.  0.  (rf)  It  was  ordered  in  Ross  v.  Gray,  1669,  M.,  16,466, 

where  there  was  strong  ground  for  suspecting  the  widow's  virtue.  But  see  De  Grosberg, 
1766,  M.,  16,466,  and  L.  Advocate  v.  Foulden,  1782,  M.,  16,466.  The  statute  2  Rob.  I, 
cap.  26,  requires  a  woman,  who  pleads  pregnancy  in  suspension  of  punishment,  to 
undergo  inspection.  (e)  Reid  t>.  Jobson,  supra— Dig.,  L.  26,  3,  6,  §  8,  9. 

(a)  Stair,  2, 1,  42— ib.,  8,  2,  7— ib.,  4,  80.  9— Eisk.,  2,  1,  24— Bell's  Pr.,  §  1814— 
More,  160 — Tait,  807,  488.  Accordingly,  a  person  living  in  the  house  with  another  is 
presumed  to  be  the  proprietor  of  money  and  clothes,  &c.  kept  in  a  chest  which  belongs 
to  that  other  person,  but  of  which  the  lodger  keeps  the  key ;  Taylor  v.  Ranken,  1676,  M., 
9118.  (A)  Authorities  in  note  (a)— Scott  v,  Fletcher,  1666,  M.,  11,616— Scott  v, 

Elliot,  1672,  M.,  12,727— Geddes  v.  Geddes,  1678,  M.,  12,780— Forsyth  i;.  Kilpatrick, 
1680,  M.,  9120— Wilson  v.  Tours,  1680,  M.,  11,090— RusseU  v.  Campbell,  1699  (Fount.), 
4  B.  Sup.,  468— Ferguson  v.  Officers  of  State,  1749,  M.,  11,618. 


ft  It  is  thought  that  the  Court  may,  in  certain  cases,  competently  make  such  an 
order  when  the  woman  is  a  party  to  the  suit ;  but  not  when  she  is  not,  except  in  the 
case  of  a  criminal  prosecution ;  Davidson  v.  Davidson,  1860,  22  D.,  749. 
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watchmaker  to  say,  I  ofler  to  prove  that  the  watch  wgts  mine  last 
week,  to  give  him  rei  vindicationem;  but  he  must  prove  quomodo 
desiit  possidere,  else  it  is  presumed  to  be  mine  who  now  have  it;  for 
the  dominion  of  moveables  transmits  without  writ,  and  ofttimes  with- 
out any  witnesses  present,  and  therefore,  ere  you  can  recover  them, 
you  must  first  prove  that  you  lost  the  possession  cfam,  vi,  or  precor 
rio,  or  by  some  title  not  alienative  of  the  property,  as  loan,  or  the 
like"  (c).  This  rule  applies  not  only  to  those  smaller  articles  which 
pass  from  hand  to  hand,  but  even  to  an  article  of  considerable  bulk, 
as  a  thrashing  mill.  Accordingly,  where  a  tenant  had  been  removed 
under  a  declarator  of  irritancy  and  decree  of  removing,  and  on 
his  removal  greatly  in  arrear  of  rent  the  landlord  took  possession 
.of  the  thrashing  mill  on  the  farm,  and  sold  it  to  the  incoming 
tenant,  by  whom  it  was  possessed  without  challenge  for  five  years ; 
a  creditor  of  the  old  tenant  having  attempted  to  carry  off  the  mill 
by  a  poinding,  the  Court  sustained  the  possession  as  sufficient  to 
presume  ownership,  and  refused  to  require  the  landlord  (who  was  a 
party  to  the  action)  to  prove  an  alleged  contract  with  the  former 
tenant,  under  which  he  took  the  mill  in  part  payment  of  the  arrears 
of  rent  (d).^ 

§  328.  The  presumption  may  also  be  overcome  by  contrary  in- 
ferences from  the  facts  of  the  case,  as  by  proof  that  the  possessor 
is  a  carrier  or  shipper  of  goods  (e),  or  is  the  servant  or  agent  of  the 
party  who  seeks  to  recover  the  goods,  and  who  is  a  dealer  in  goods 
of  the  kind  (/).  So  an  executor  seeking  to  recover  moveables  al- 
leged to  have  belonged  to  his  ancestor,  will  overcome  the  presump- 
tion arising  from  possession,  if  he  proves  that  the  goods  were  in 
bonis  de/uncti  at  his  death  ;  which  is  fairly  held  to  throw  the  bur- 
den of  proving  a  just  title  on  the  party  who  subsequently  acquired 
them  (g).  And  where  a  widow,  having  continued  in  possession  of 
her  husband's  moveables,  entered  into  a  second  marriage,  her  child- 
ren by  her  first  husband  were  preferred  in  a  claim  for  those  articles 

(e)  RusBell  v.  CampboU,  tupra,  (cf )  Sharpe  v.  Smith,  1882,  11  S.,  88. 

(«)  Warrander  v.  ThomBons,  1710,  M.,  10,609— Tait,  486.  (/)  Cullen  v. 

Stewart,  1888, 11  S.,  788— Turner  v.  Gibb  and  M'Donald,  1880,  4  W.  S.,  164,  affirming 
6  S.,  868.  {g)  Inglis  p.  Inglia,  1670,  M.,  12,727— Semple  v.  Givan,  1672,  M., 

12,117— Hume  v,  Livingstone,  1678,  Mor.  Sup.  (Stair's  Decisions),  p.  81 — Stair,  8,  2,  7. 


1  Possession  of  a  ship,  and  consequent  right  to  the  freight,  cannot  be  acquired  by  a 
mortgagee,  by  intimation  of  his  mortgage,  or  by  mere  intimation  that  he  takes  possession. 
He  must  take  possession  by  some  overt  act ;  such,  for  example,  as  putting  a  man  on 
board ;  Duncan  v.  Don,  1861,  28  D.,  644— Cato  v.  Irving,  6  De  Gex  and  Smale,  210. 

Q2 
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which  were  proved  to  have  belonged  to  their  father  at  his  death  (A). 
In  one  case  the  following  facts  appeared — Cunningham  gave  Aitken- 
head  the  custody  of  curious  jewels  of  considerable  value,  conform 
to  inventory  under  the  depositor  s  hand.     He  then  left  the  country, 
drew  bills  on  Aitkenhead,  and  died  abroad.    Aitkenhead  transferred 
the  bills  and  the  custody  of  the  jewels  to  Ramsay,  taking  from  him 
and  Byres  a  bond  to  make  them  furthcoming.     Ramsay  having  hid 
the  jewels  in  his  cellar,  Byres  got  access  to  them  unauthorisedly, 
removed  them,  and  pledged  some  of  them  to  Wilson.     In  a  com- 
petition between  Wilson  and  Ramsay  (who  had  become  Cunning- 
ham's executor),  the  presumption  arising  from  Byres'  possession 
was  held  to  be  overcome  by  the  original  subscribed  inventory,  a 
letter  from  Byres  dat<?d  before  the  impignoration  admitting  the 
jewels  to  be  Cunningham's,  and  proof  that  Byres  had  broken  into 
the  cellar,  combined  with  the  fact  that  he  was  not  a  dealer  in  such 
wares,  and  that  the  jewels  were  not  suitable  to  his  quality  as  articles 
for  personal  use.     These  circumstances  were  held  not  only  to  prove 
that  Byres  was  not  the  proprietor  of  the  jewels,  but  also  to  exclude 
Wilson's  plea  that  he  had  in  bona  fide  trusted  Byres  as  such  (i). 
On  the  other  hand,  where  a  creditor  of  one  who  was  an  undischarged 
bankrupt  (although  the  sequestration  had  practically  terminated), 
poinded  the  bankrupt's  household  furniture,  whereupon  another  per- 
son claimed  it,  stating  that  it  had  been  purchased  by  him  at  an  ap- 
praised value  and  left  with  the  bankrupt,  from  motives  of  friendship 
to  him  and  his  family,  and  where  the  furniture  had  never  been  re- 
moved from  the  bankrupt's  house,  but  had  been  possessed  and  used 
by  him  as  his  own  for  six  years,  it  was  held  that  the  presumption 
arising  from  possession  was  not  overcome  by  the  circumstances  of 
the  bankruptcy  and  the  original  purchase  by  the  bankrupt's  friend, 
and  that,  as  that  party  had  failed  to  prove  a  loan  or  hire  by  him  to 
the  bankrupt,  the  latter  must  be  presumed  to  be  proprietor  (A). 
Lord  Moncreiff  and  Lord  (Ordinary)  Ivory,  holding  that  the  pre- 
sumption of  the  bankrupt  being  proprietor  was  overcome,  treated 
the  case  as  one  of  reputed  ownership,  and  held  that  the  bankrupt's 
possession  did  not  in  the  circumstances  raise  such  a  repute.     But 
the  case  was  decided  independently  of  that  doctrine. 

§  329.    The  principle  last  referred  to  (which  is  a  rule  of  mercan- 
tile law,  not  of  evidence)  is  thus  stated  by  Mr  Bell  {I) :  "  Where 

(A)  Abercromby  v.  Story,  1687,  M.,  11,618.  (•)  Ramaay  v.  Wilson,  1666, 

M.,  91ia— See  also  Pringles  t;.  Gribton,  1710,  M.,  9128.  (*)  Anderson  v. 

Buchanan,  1848,  11  D.,  270.     With  this  case  compare  Fife  v.  Woodman,  1841,  4  D., 
265.  (I)  1  Bell's  Com.,  260. 
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one  is  unnecessarily  or  by  the  collusion  or  gross  negligence  of  the 
true  owner  permitted  to  give  himself  an  appearance  to  the  world  as 
if  he  were  proprietor  of  goods  and  wares  not  belonging  to  himself, 
and  this  by  exercising  acts  of  ownership,  and  by  holding  a  posses- 
sion seemingly  imcontroUed ;  his  creditors  will  be  entitled  to  pro- 
ceed against  the  goods  as  if  they  really  belonged  to  him."  The 
foundation  of  the  rule  is  fraud  or  collusion,  or  at  least  neglect,  in 
the  proprietor  of  goods,  in  allowing  another  person  to  have  that 
possession  of  them  which  warrants  persons  unacquainted  with  the 
latent  right  to  give  him  credit  (m).  When  the  goods  originally 
belonged  to  the  person  left  in  possession  of  them,  by  whom  they 
were  sold  without  being  delivered  to  the  true  owner,  the  right  of 
the  latter  will  fail  in  competition  with  the  creditors  of  the  former, 
on  the  additional  ground  that  traditionibus,  non  nudis  pactisy  domi- 
nia  rerum  transferuntur.^ 

(m)  1  Bell's  Com.,  260  (3),  et  ««j.— Stair,  1,  9,  11— Bell's  Pr.,  J  1815,  6— Per  L. 
Moncreiff  in  Anderson  v.  Buchanan,  supra.  The  foUowing  cases  have  occurred  on  ques- 
tions of  reputed  ownership;  Carse  v.  Halyburton,  1714,  M.,  9126— Breichan  v.  Muir- 
head,  1810,  Hume  D.,  215— CargiU  v,  Somerville,  1820,  ib.,  228— McMillan  v.  Price, 
1837,  16  S.,  916—M'Dougal  v.  Whitelaw,  1840,  2  D.,  600— Fife  v.  Woodman,  1841,  4 
D.,  266— Shearer  v.  Christie,  1842,  6  D.,  182— Campbell  v,  Stewart,  1848,  10  D.,  1280 
—Brown  v.  Fleming,  1860,  13  D.,  378. 


*  The  principle  of  the  common  law,  that  undelivered  goods  remain  the  property  of 
the  seller,  is  untouched  by  the  Mercantile  Amendment  Act,  19  and  20  Vict.,  c.  60,  and 
the  practical  consequences  of  the  principle  remain  unimpaired,  except  so  far  as  express- 
ly taken  away  or  modified  by  the  Act;  Wyper  v.  Harvey  1861,  28  D.,  606.  The  Act 
provides,  §  1,  that  where  goods  have  been  sold,  but  have  not  been  delivered,  and  have 
been  allowed  to  remain  in  the  custody  of  the  seller,  no  creditor  of  tho  seller  shall  attach 
the  goods,  to  the  effect  of  preventing  the  purchaser  or  others  in  his  right  from  enforcing 
delivery  of  them.  It  has  been  held  that  the  cajse  of  a  horse  sold  and  left  with  the  seller, 
who  was  authorised  to  take  the  use  of  it  and  to  seU  it  on  behalf  of  the  purchaser,  did 
not  fall  within  this  clause ;  because  goods  of  which  the  seller  was  allowed  the  use,  and 
which  he  had  power  to  resell,  were  not,  in  the  sense  of  the  Act,  "  goods  left  in  the  cus- 
tody of  the  seller," — the  right  of  custody  not  implying  right  to  use  or  sell ;  Sim  v. 
Grant,  1862,  24  D.,  1088. 

"  The  law  requires,  in  cases  of  civil  or  constructive  delivery,  the  same  description 
and  extent  of  possession  which  was  formerly  in  the  seller  to  be,  after  the  sale,  vested  in 
the  purchaser ; "  Lord  President  Blair  in  Broughton  v.  Aitcheson,  15th  November 
1819,  F.  C.  In  a  recent  case,  where  spirits  sold  by  a  distiller  and  paid  for,  the  sale 
being  entered  in  the  distiller's  books,  were  allowed  to  remain  in  a  warehouse  in  the  dis- 
tillery, to  which  the  distiller  had  one  key  and  the  excise  officers  another,  the  spirits 
were  held  not  to  be  transferred  to  the  purchaser,  but  to  form  part  of  the  sequestrated 
estate  of  the  seUer;  Mathison  v.  Alison,  28d  December  1854,  17  D.,  274.  A  keejxjr  of  a 
bonded  warehouse  who  receives  spirits  from  a  distiller,  receives  them  in  deposit  to  hold 
for  the  distiller,  not  to  deliver  to  the  purchaser ;  and  a  keeper  of  a  bonded  warehouse 
was  held  not  entitled,  without  an  order  from  the  distiller,  to  make  delivery  to  a  pur- 
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§  330.  When  the  possessor  of  a  moveable  does  not  claim  the 
property  of  it,  but  some  inferior  right,  e.gr.,  of  pledge,  to  which  the 
possession  may  be  attributed,  his  admission  that  he  is  not  proprie- 
tor will  not  throw  on  him  the  burden  of  proving  such  inferior  title; 
but  the  admission  will  be  taken  with  its  qualification  (n).  Accord- 
ingly, where  a  party  when  sued  for  delivery  of  certain  articles  ad- 
mitted that  they  were  not  his  property,  but  stated  that  they  had 
been  pledged  by  the  pursuer's  wife  for  a  debt  due  by  her  and  the 
pursuer,  of  which  debt  she  had  no  proof  except  an  irregular  account- 
book,  and  where  the  alleged  proprietor  had  no  proof  besides  the 
qualified  admission,  the  Court  found  that  the  possessor  was  not  ob- 
liged to  give  up  the  articles  except  on  payment  of  his  debt  (o). 

§  331.  In  regard  to  heritage  the  general  rule  applies,  that  in 
pari  casu  melior  eat  conditio  possidentis  {p).  Under  the  Act  1617, 
c.  12,  which  establishes  an  absolute  right  of  property  in  one  who 
has  possessed  heritage  uninterruptedly  for  forty  years  "  following 
and  ensuing  "  the  date  of  his  infeftment,  it  is  enough  for  the  party 
to  prove  possession  as  far  back  as  the  memory  of  man  can  reach, 
whereupon  law  will  presimie  that  it  existed  from  the  date  of  the 
right  (r).^, 

Possession  by  a  churchman  for  thirteen  years  of  any  subject  as 
part  of  the  benefice,  creates  a  presumptive  title  in  his  favour,  under 
the  maxim  of  the  canonists  decennalis  et  triennalis  possessor  non 
tenetur  docere  de  titulo  (s).  The  rule  arises  from  the  rist  of  loss  under 
which  the  titles  of  churchmen  lie,  in  consequence  of  the  frequent 
change  of  incumbents.  It  is  not  of  the  nature  of  a  prescription,  but 
is  merely  a  presumption  which  may  be  rebutted,  as  by  the  terms  of 
the  titles  showing  that  the  incumbent  has  been  possessing  beyond 
his  right  (t).   The  presimiption,  being  intended  to  supply  the  want  of 


(n)  See  infra,  chapter  on  implied  admissions.  (o)  Hariot  v.  Cnnninghami 

1791,  M.,  12,405— More,  151.  {p)  Ersk.,  2,  1,  24.  (r)  Erak.,  8,  7,  8— 

Tait.,  486.  («)  Stair,  2,  8,  29— Ersk.,  8,  7,  83— More's  Notes,  147. 

(0  Ersk.,  «ipr<»— E.  Wigtown  v.  Gray,  1622,  M.,  10,998— Bishop  of  Dunblane  v.  Kin- 
l(Ksh,  1676,  M.,  7960--Ramsay  t;.  Kinloch,  1676,  8  Br.  Sup.,  137— Barclay  v.  College  of 


chaser,  though  the  name  of  the  purchaser  was  marked  by  the  seller  on  the  casks  when 
they  were  sent;  Smith  v.  Allan  and  Poynter,  1859,  22  D.,  208 — Melrose  v,  Hastie,  1851, 
18  D.,  880 — Lord  President  Blair's  judgment  in  Broughton  v.  Aitchison,  supra. 

A  sale  by  auction,  under  a  levy  warrant  for  payment  of  excise  duties,  was  held  not 
to  divest  the  owner  of  goods  which  were  sold  but  allowed  to  remain  in  his  possession ; 
M'Arthur  r.  Brown,  1858,  20  D.,  1232. 

^  Registration  of  long  leases,  i.e.,  of  leases  for  thirty-one  years  and  upwards  is  equi- 
valent to  poBBi'Bsion ;  20  and  21  Vict.,  c.  20,  {  16. 
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written  titles,  would  probably  not  be  extended  to  rights  to  vicarage 
teinds,  which  are  constituted  by  usage,  not  by  writing  (u).  The  pre- 
sumption is  good,  not  only  to  the  incumbent  at  the  time,  but  to  all 
his  successors,  each  being  entitled  to  found  on  the  possession  of 
previous  incumbents  (x). 

The  Court  of  Session  passed  an  Act  of  Sederunt  on  16th  De- 
cember 1612,  by  which  they  declared  that  in  time  to  come  they 
would  decide  all  questions  with  regard  to  church  lands  and  livings 
pertaining  to  churchmen,  by  their  possession  for  thirty  years  im- 
mediately preceding  the  suit  concerning  them  (y)> 

§  332.  Possession  by  the  public  of  a  road  as  a  public  road  for 
forty  years,  or  beyond  the  memory  of  man,  raises  a  presumption 
that  they  have  a  right  of  way  along  it  (2),  arising  from  a  grant  or 
dedication,  either  express  or  implied  (a).*    This  presumption  is  al- 

St  Andrews,  1684,  M.,  11,001— Graham  v.  Ogilvy,  1862,  M.,  7965— Rule's  Reps.  v. 
Magistrates  of  Stirling,  1708,  M.,  11,002 — Greig  v.  D.  Queensberry,  2l8t  November 
1809,  F.  C.  (m)  Erek.,  8,  7,  34.  (x)  Erek.,  ib.    On  this  subject  see 

ConneU  on  Parishes,  439,  et  teq,  (y)  Ersk.,  8,  7,  84 — E.  Home  t;.  L.  Buccleugh, 

1612,  M.,  10,998.  (2)  Rogers  v.  Harvie,  1883,  5  S.,  917,  and  4  Mur.,  26 ;  affd., 

8  W.  S.,  251— Crawford  v,  Menzies,  1849,  11  D.,  1127— D.  Athole  v.  Torrie  (Glentilt 
case),  1852,  12  D.,  327;  affd.,  1  Macq.,  65— Cuthbertson  v.  Young,  1851,  14  D.,  801; 
affd.,  March  1854— Campbell  v.  Lang,  1851,  13  D.,  1179;  affd.,  6th  May  1853. 

(a)  Napier's  Tr.  v.  Morrison,  1851,  13  D.,  1404,  especially  L.  Just.-Clerk  Hope's 
opinion — D.  Athole  v,  Torrie,  ntpra^  per  L.  Chancellor  St  Leonards,  1  Macq.,  77 — See 
also  Dyce  v.  L.  James  Hay,  1852,  per  eund.,  1  Macq.,  311 — Campbell  v.  Wilson,  1802, 
3  East.,  294— R.  v.  Benedict,  1821,  4  B.  and  Aid.,  647.  But  see  contra,  Cuming  v. 
Smollett,  1852,  14  D.,  886. 


^  The  title  acquired  by  a  minister  of  a  parish,  by  possession  for  thirteen  years  of  land 
or  other  subjects  as  part  of  his  benefice,  is  a  presumptive  title  only,  and  the  presumption 
may  be  displaced  by  proof  that  the  possession  was  on  some  other  footing  than  of  pro- 
perty. The  title  is  presumed  from  and  depends  on  the  possession ;  but  possession  for 
thirteen  years  of  a  subject  as  part  of  a  church  benefice,  will  support  not  only  a  posses- 
sory but  also  a  declaratory  action ;  and  a  decree  following  on  it  and  giving  effect  to  it, 
would,  it  is  tliought,  amount  to  an  active  and  permanent  written  title  in  favour  of  the 
incumbent,  by  which  possession  might  be  recovered  after  having  been  lost.  But  the 
title  acquired  by  possession  alone,  if  not  supported  by  a  decree,  is  a  title  merely  to  de- 
fend, not  to  acquire  or  recover  possession ;  it  is  not  of  such  permanent  character  aa  to 
survive  the  loss  of  possession.  So,  when  a  piece  of  land  which,  prior  to  1814,  had  been 
possessed  for  more  than  thirteen  years  as  part  of  a  church  benefice,  ceased  then  to  be 
so  possessed,  it  was  held  that  the  minister  of  the  parish  had  not,  in  1856,  a  title  to  re- 
cover possession ;  during  part  of  the  interval  between  1814  and  1856  the  piece  of  land 
had  lain  unoccupied,  but  latterly  it  had  been  possessed  by  others ;  Cochrane  p.  Smith, 
1859,  22  D.,  262. 

The  opinions  in  the  case  of  Cochrane  v.  Smith  seem  to  proceed  on  a  rejection  of  the 
Act  of  Sederunt,  as  either  not  applicable  to  a  question  about  the  right  to  a  benefice,  or 
as  not  in  force. 

*  Magistrates  of  Elgiu  v.  Robertson,  1862,  24  D.,  301,  anlc,  §  293,  note  1. 
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most  always  sufficiently  strong  to  establish  the  right.  But  it  is 
not  necessarily  conclusive ;  and  it  may  therefore  be  overcome  by 
contrary  inferences,  e.gr.,  where  the  road  is  through  a  private  policy, 
or  where  it  had  been  made  shortly  before  the  commencement  of  the 
prescriptive  period  as  a  private  avenue  (6),  or  as  a  road  to  a  private 
quarry  (c).  The  reason  is,  that  as  it  cannot  fairly  be  presumed 
that  a  proprietor  by  allowing  persons  to  pass  along  a  road  of  such 
a  private  character  intended  to  create  an  absolute  and  perpetual 
public  right  along  it,  the  possession  will  be  attributed  to  suflerance 
during  his  pleasure,  and  not  to  constructive  or  implied  grant  of 
public  way  (d).  In  this  'respect,  therefore,  a  public  right  of  way 
differs  from  a  servitude  of  road.  While  the  former  depends  upon 
grant  express  or  presumed,  the  latter  may  arise  either  from  grant 
or  from  positive  prescrii)tion,  the  sasine  of  the  dominant  proprietor 
combined  wdtli  forty  years'  possession  creating  an  indefeasible  right 
not  only  to  the  subjects  specially  described,  but  also  to  those  privi- 
leges which  are  accessory  and  tributary  to  them,  among  which  ser- 
vitudes of  way  are  included  (c).' 

§  333.  The  immemorial  exercise  of  corporation  privileges  raises 
a  presumption  that  the  body  which  has  enjoyed  them  had  been 
constituted  a  corporation  (/). 

§  334.  It  is  often  said  that  recent  possession  of  stolen  goods 
raises  a  presumption  that  the  possessor  is  the  thief,  so  as  to  lay  on 
him  the  burden  of  p^o^ang  that  he  acquired  them  honestly.  But 
possession  may  arise  from  so  many  causes  reconcileable  with  in- 
nocence— e.gr.,  bona  fide  purchase  from  the  thief,  transfer  of  the  pos- 
session by  him  in  order  to  escape  detection  (g) — that  no  such  gene- 
ral rule  ought  to  be  laid  down.  Baron  Hume  accordingly  ob- 
serves (h) — "  That  recent  possession  shall  in  every  case  be  sufficient 

(6)  Napier's  Tr.  v.  Morrison,  mpra — CampbeU  v.  Wilson,  supra — R.  v.  Benedict^ 
tupra—See  also  Purdie  v.  Steil,  1749,  M.,  14,511.  (c)  Ker  v.  HamUton,  1828, 

2  S.,  149,  Session  Papers.  (d)  Authorities  in  two  preceding  notes. 

(e)  Stair,  2,  7,  2— Ersk.,  2,  7,  8— Mackenzie,  Inst.,  2,  9,  11  (Works,  vol.  ii,  p.  806)— 
Bell's  Pr.,  i  993— Beaumont  v.  L.  Glenlyon,  1843,  5  D.,  1837,  and  cases  there  cited— 
Liston  V.  Galloway,  1835,  2  Bell's  lUust.,  129— Dunse  f.  Hay,  1782,  M.,  1824. 

(/)  Ivory's  Ersk.,  214,  note  260— Wrights  of  Glasgow  v.  Cross,  1765,  M.,  1961— 
Begbie  v.  Brown,  1766,  M.,  7709— Skirving  v.  Smellio,  1803,  M.,  10,921— See  also  So- 
ciety of  Solicitors  v.  Writers  to  the  Signet,  1800,  M.,  Appx.  College  of  Justice,  No.  1— 
Graham  v.  Writers  to  the  Signet,  1826,  1  W.  S.,  538.  (g)  See  mpra,  }  256. 

(A)  1  Hume,  111. 


^  As  to  the  difference  between  a  public  and  a  scrv'itude  road  see  Thomson  v.  Mur- 
doch and  others,  1862,  24  D.,  976— Carsen,  Warren,  &  Co.  v.  Miller,  13th  March  1868, 
25  D. 
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to  convict,  would  be  too  broad  a  position.  Like  that  of  other  cir- 
cumstances, its  weight  may  be  greater  or  less  according  to  the  re- 
lative particulars  of  the  story.  But  generally  it  seems  to  be  true 
that  if  the  panel  is  found  in  possession  recently  after  the  thing  has 
been  stolen,  in  which  case  it  is  unlikely  that  he  should  have  got  it 
otherwise  than  by  stealing,  this  is  always  a  strong  ingredient  of 
evidence,  and  such  as,  with  the  aid  of  any  other  material  circum- 
stance, will  and  ought  to  be  held  a  relevant  ground  of  conviction." 
The  weight  of  the  circumstance  depends  upon  the  nature  of  the  ar- 
ticles stolen,  and  the  condition  or  occupation  of  the  possessor ;  and 
such  circumstances  have  also  an  important  bearing  upon  the  time 
over  which  the  suspicion  of  guilt  should  run.  For  example,  the 
possession  within  a  few  hours  after  theft  of  articles  which  pass 
rapidly  from  hand  to  hand  would  hardly  raise  a  probability  of  guilt, 
while  it  is  otherwise  as  to  the  possession  at  the  distance  of  days 
and  even  weeks  of  a  bulky  commodity,  e.g,,  a  herd  of  cattle,  or  a 
boat,  or  even  a  large  quantity  of  trifling  articles  which  had  been 
stolen  en  masse  (t). 


CHAPTER  V. — OF  THE  PRESUMPTION  OF  ONEROSITT  OF  BILLS  OF 

EXCHANGE  AND  PROMISSORY  NOTES. 

§  335.  Law  recognises  a  strong  presumption  that  bills  of  ex- 
change and  promissory  notes  are  onerous  transactions  in  regard  to 
all  the  persons  interested  in  them,  and  in  general  this  presumption 
can  only  be  overcome  by  the  writ  or  oath  on  reference  of  the  credi- 
tor in  the  bill.  This  presumption  springs  from  the  ordinary  course 
of  business ;  and  it  is  a  favourite  of  the  law,  partly  from  its  advan- 
tage to  trade  in  enabling  bills  to  pass  from  hand  to.  hand  as  bags  of 
money,  partly  from  its  preventing  frivolous  objections  and  pro- 
longed investigations  being  started  to  stop  diligence  on  bills,  and 
because  the  proper  legal  construction  of  these  writings  ought  not 
to  be  controlled  by  parole  evidence.  The  presumption  of  onerosity 
will  be  considered,  1st,  as  between  the  drawer  and  acceptor  of  the 
bill ;  2d,  as  between  the  drawer  and  payee ;  and,  3d,  as  between 

(f)  See  on  this  Hume,  wpra — Burnett,  555—1  Al.,  820 — Best  on  Presumption,  804 
—Taylor,  102.     See  supra,  g  288,  284. 
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the  indorsee  or  holder  and  the  person  from  whom  the  right  was  de- 
rived. 

As  promissory  notes  are  subject  to  the  same  rules  as  bills,  they 
will  in  the  following  paragraphs  be  included  under  that  general 
term. 


I.  Presumption  qfOjierosity  as  between  the  Drawer  and  Acceptor, 

§  336.  The  acceptor  of  a  bill  is  presumed  to  have  received  for 
his  acceptance  a  valuable  consideration  from  the  drawer ;  and  in 
general  this  presimiption  can  only  be  overcome  by  the  drawer's 
writ  or  oath  {a)}  This  rule  holds  not  only  in  the  common  case  of 
an  action  at  the  instance  of  the  drawer  or  indorsee  against  the  ac- 
ceptor, but  also  when  the  drawer  in  an  action  against  him  by  an 
indorsee  pleads  want  of  notification  of  dishonour,  and  is  met  by  the 
allegation  that  the  bill  was  accepted  for  his  own  accommodation. 
In  a  case  of  this  nature  the  Court  held  that  the  averment  of  non- 
onerosity  could  only  be  proved  by  the  drawer's  writ  or  oath  (6). 
And  where  an  indorsee  suing  the  acceptor  of  a  bill  admits  that  he 
is  trustee  for  the  drawer ;  the  acceptor's  defence  of  non-onerosity 
can  only  be  proved  by  the  drawer's  writ  or  oath  (c). 

§  337.  When  there  are  several  acceptors,  all  are  presumed  to 
be  on  an  equal  footing  with  regard  to  onerosity;  and,  therefore, 
when  one  acceptor,  having  paid  the  bill,  sued  his  co-acceptors  for 
relief^©  rata^  it  was  held  that  their  defence,  that  they  accepted 
for  his  accommodation,  could  only  be  proved  by  his  writ  or  oath  (d). 

§  338.    Mr  Erskine  holds  that  when  a  bill  does  not  bear  to  be 


(a)  Erek.,  8,  2,  29— Tait,  474— Thomson  on  BiUs,  86— Jaffray  v.  Robertson,  1712, 
M.,  12,837- M'DoneU  v.  Donaldson,  1826,  4  S.,  87— Peat  v,  Wilson,  1827,  6  S.,  226— 
Bennet  v.  Burgess,  1828,  6  S.,  864 — Jamieson  v.  Graham,  1832,  11  S.,  80 — Connel  v. 
Stalker,  1849,  12  D.,  169— Oargill  v.  Gould  &  Co.,  1852,  14  D.,  486.  The  consideration 
does  not  require  to  be  present  yalue ;  Moffat  v.  M'Kenzie,  1822,  2  S.,  76.  See  also 
Stewart  u.  Wylie,  1849,  11  D.,  1128— Kidstone  w.  Stead,  21st  Jan.  1809,  F.C.— Wallace 
t?.  Barrie,  1798,  M.,  1484.  (6)  Whyt«  v.  Finlay,  1881,  9  S.,  804. 

(c)  Jameson  v.  Grahame,-1882,  11  S.,  80— Innes  v.  Lawson,  1828,  6  S.,  618. 

((Q  Laing  v.  Anderson,  1827,  6  S.,  861. 


1  "  Proof  by  writ  or  oath  does  not  mean  a  proof  by  writ  and  oath.  If  the  defender 
fail  to  prove  his  defence  by  writ,  he  may  have  recourse  to  proof  by  oath ;  but  he  is 
then  confined  to  the  oath  as  his  only  evidence,  the  reference  to  oath  being  a  judicial 
contract  that  the  case  is  to  be  determined  by  what  his  adversary  shall  depone  '*;  Lord 
Ju8tice>Clcrk  Inglis,  in  Gordon  v.  Pratt,  1860,  22  D.,  907. 
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for  value,  the  acceptor  is  presumed  not  to  be  the  drawer's  debtor  (e). 
But  this  doctrine  has  been  questioned  (/)  ;  and  it  cannot  be  recon- 
ciled with  two  cases  where  oncrosity  was  presumed,  although  the 
value  set  forth  was  admitted  to  be  untrue  (g).  An  acceptor  who 
wishes  to  exclude  the  presumption,  may  do  so  by  accepting  "  for 
honour  "  (A).  Again,  where  the  drawer  of  a  bill,  alleging  that  he 
had  joined  the  acceptors  in  it  for  the  accommodation  of  a  third 
party  (whose  name  was  not  on  the  bill),  sued  them  for  relief  of 
their  proportion  of  the  contents,  it  was  held  that  their  allegation, 
that  they  accepted  for  the  accommodation  of  the  pursuer  and  his 
brother,  could  only  be  proved  by  the  pursuer  s  writ  or  oath  (i). 
Lord  Ordinary  FuUerton,  whose  judgment  was  adhered  to  in  the 
Inner  House,  observed  in  this  case  that  "  the  principle  which  seems 
to  be  adopted,  and,  as  it  appears  to  the  Lord  Ordinary,  justly  adopt- 
ed in  such  cases,  is,  that  among  the  parties  to  a  bill,  whether  an 
accommodation  bill  or  not,  the  liabilities  created  ex/aoie  of  the 
document  must  receive  eflFect,  unless  taken  off  by  the  writ  or  oath 
of  the  apparent  creditor."  * 

{e)  Erak.,  8,  2,  80,  citing  Cunningham  v,  Agnew,  1711,  M.,  1581. 

(/)  Ivory's  Erak.,  p.  626,  note,  78— Thomson,  89— Tait,  474.  (p)  In  Wal- 

laces V.  Barrie,  1793,  M.,  1484,  where  the  hill  hore  to  he  for  "  value  received  in  flax," 
and  the  acceptor  alleged  that  it  was  an  accommodation  hill  for  the  draper's  hehoof,  the 
Court  held  that  the  admission  did  not  annul  the  hill,  and  that,  notwithstanding  of  it, 
value  was  to  he  presumed.  It  was  ohserved  on  the  hench,  without  qualification,  that 
"  the  law  presumes  that  the  acceptor  gets  value  for  the  hill ;  and  this  presumption  can 
only  he  taken  o£f  hy  writ  or  oath  of  party."  >  In  Winton  v.  Gihson,  1881,  9  S.,  662, 
where  the  hill  hore  to  he  for  value  in  plumher  work,  and  the  acceptor  alleged  that  it 
was  for  the  drawer's  accommodation,  it  was  held  that  the  presumption  of  value  was  not 
done  away  hy  the  admission  that  the  particular  value  set  forth  was  untrue.  See  also 
Malcolm  i;.  Ballendene,  1886,  18  S.,  1021.  (A)  Ersk.,  8,  2,  80— Tait,  474. 

(t)  McGregor  v.  Gihson,  1881,  9  S.,  488.  Lord  Glenlee  ohserved— "AU  that  is  re- 
ferred to  the  pursuer's  oath  is  the  nature  of  the  transaction ;  but  it  will  still  be  open  to 
prove  aliunde  on  the  merits  as  to  payment  that  the  pursuer  never  gave  the  money  to 
Wardlaw,"  the  third  party  for  whose  accommodation  the  bill  was  alleged  to  have  been 
made. 


'The  admission  of  the  drawer  was,  that  the  acceptance  was  not  for  value  when  it 
was  granted ;  but  he  stated  that  he  had  discounted  the  bill  and  handed  the  proceeds  to 
the  acceptor. 

3  In  a  suspension  by  the  acceptor  of  a  bill  of  a  charge  by  the  drawer,  the  charger 
stated  that  he  and  the  suspender  had  entered  into  a  joint  adventure,  that  the  bill  had 
been  made  to  raise  money  for  the  adventure,  that  he  (the  charger)  discounted  the  bill, 
employed  the  proceeds  in  the  joint  adventure,  and  afterwards  retired  the  bill ;  that  the 
joint  adventure  had  resulted  in  loss,  and  the  suspender's  share  of  the  loss  was  a  certain 
sum  less  than  the  sum  in  the  bill,  to  wJiich  the  drawer  restricted  the  charge.  The  do- 
fender  denied  the  joint  adventure,  and  alleged  that  the  bill  was  for  the  accommodation 
of  the  drawer.    The  majority  of  the  Court  held  that  the  drawer's  statement  showed  that 
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§  339.  Where  a  bill  bears  to  be  for  "value  in  account,"  full 
value  is  not  presumed ;  and  the  question  whether  it  has  been  given 
depends  on  the  result  of  an  investigation  into  the  state  of  accounts 
between  the  drawer  and  acceptor  {k).  This  is  also  the  rule  when 
it  appears  from  the  drawer  s  writ  or  oath  that  the  value  was  in  ac- 
count (Z). 

§  340.  As  the  presumption  that  bills  are  onerous  is  designed 
for  the  benefit  of  trade,  and  the  protection  of  genuine  and  bona  fide 
transactions,  it  yields  whenever  the  manifest  or  admitted  facts 
show  that  the  transaction  was  not  onerous  (m).  What  course  will 
then  be  followed  depends  on  the  strength  of  the  j:>rtma yaci6  case 
against  onerosity.  If  it  is  clear,  the  Court  may  at  once  give  eflfect 
to  it  (n) ;  whereas  if  it  leaves  the  question  doubtful,  they  will  allow 

(*)  Wightman  ».  Johnston,  1700,  4  Sup.,  477— Wightman  v.  Moncur,  1701,  ib.,  497 
—Wilson  v.  Loder,  1848, 10  D.,  5G0.  It  was  here  held  that  **  value  in  account "  means 
as  between  the  drawer  and  acceptor,  and  not  as  between  the  drawer  and  payee.  Com- 
pare this  case  with  Forbes  v,  Fonnereau,  1741,  Elch.,  "  Bill,"  No.  24  M.,  1472,  and 
Cheine  v.  Western  Bank,  1848,  10  D.,  1623.     See  Thomson,  92. 

{I)  Carruthers  v.  Johnstone,  1830,  8  S.,  957 — Donaldson  v.  M'DoneU,  28th  January 
1826,  F.  0.  See  also  Young  ».  Sheridan,  1837,  15  S.,  664— Fortune  i;.  Luke,  1831,  10 
S.,  116— Pershard  t;.  Brackenbridge,  1793,  M.,  1523. 

(m)  See  the  cases  on  the  presumption  in  favour  of  onerous  indorsees,  infra, 

(n)  Thus  where  a  person  in  prison,  in  order  to  obtain  his  liberation,  had  accepted 
renewals  of  bills  which  included  not  only  the  original  bills,  but  also  sums  which  the 
charger  said  were  due  as  the  expense  of  diligence  on  them,  which  sums  had  not  been 
properly  liquidat«d,  diligence  on  these  bills  was  suspended  without  caution  or  consigna- 
tion; M'Lauchlans  v.  Campbell,  1821,  1  S.,  172.  In  the  year  1838  a  party  sued  the 
trustees  of  his  son  (who  had  died  in  December  1834),  for  payment  of  a  bill  for  £800, 
bearing  to  be  for  value  received,  payable  two  months  after  its  date  of  20th  July  1832, 
and  signed  by  the  son  as  acceptor.  The  defenders  founded  on  the  following  facts ; 
which  were  all  either  admitted  or  proved.  In  1822  the  son  succeeded  to  an  estate, 
which  the  father  managed  till  the  son's  majority  in  1828.  In  1880  the  father  was  se- 
questrated, and  the  son  claimed  on  his  estate  as  a  creditor  for  £800,  which  the  father 
explained  to  be  the  balance  due  on  his  intromissions ;  but  this  claim  was  not  paid.  In 
October  1831  the  father  was  imprisoned  for  debt,  and  afterwards  obtained  the  benefit 
of  the  act  of  grace  on  taking  the  usual  oath,  when  he  made  no  reference  to  any  claim 
against  the  son.  He  was  liberated  in  March  1832,  on  the  incarcerating  creditor  failing 
to  aliment  him.  In  August  1834  (two  years  after  the  date  of  the  bill  libelled  on),  he 
sued  his  son  for  aliment,  representing  himself  to  be  in  destitution,  but  making  no  allu- 
sion to  the  bill ;  and  in  that  action  he  was  admitted  to  the  benefit  of  the  poor's  roll,  on 
the  ground  that  he  had  no  funds  of  his  own.  These  facts  the  Court,  although  with 
difficulty,  held  to  be  sufficient  to  overcome  the  presumption  of  onerosity,  and  they  ac- 


the  bill  did  not  prove  what  debt,  if  any,  was  owing  by  the  suspender,  and  they  directed 
investigation.  Lord  Deas  thought  that  the  biU  should  receive  effect,  except  so  far  as 
it  was  qualified  and  restricted  by  the  charger's  admissions ;  Blackwood  v.  Hay,  1858, 
20  D.,  631. 
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a  proof  prout  de  Jure  of  non-onerosity  (o).  Sometimes  they  only 
allow  such  a  proof  "  before  answer "  (p).  When  the  transaction 
appears  to  be  merely  irregular,  without  there  being  ground  to  sus- 
pect mala  fides  or  non-onerosity,  the  ordinary  rule  will  be  ap- 
plied if)  \  and  if  a  proof  which  has  been  allowed  comes  up  merely 
to  suspicion,  and  not  to  full  proof,  the  acceptor  must  fall  back  on 
the  drawer's  writ  or  oath  («).* 


cordingly  assoUzied  the  trustees;  Bums  w.  Bums,  1841,  8  D.,  1273.  See  also  M'Ewan 
V,  Graham,  1883,  12  S.,  110  (noticed  on  the  bench  in  M'Lachlans  v.  Campbell,  nipra)^ 
where  the  Court,  being  satisfied  from  ocular  inspection  that  a  name  had  been  erased 
from  below  that  of  the  apparent  acceptor,  refused  action  thereon  against  him.  The 
admitted  circumstances  also  seemed  to  be  considered  sufficient  to  show  that  the  trans- 
action was  not  hcna  fide  and  onerous.  See  also  Carmthers  v.  Johnstone,  1880,  8  S., 
967. 

(o)  Thus  in  M'Donald  o.  Langton  and  Others,  1886,  16  S.,  808,  where  the  indorsees 
charging  on  a  bill  had  acquired  it  after  the  term  of  payment,  and  after  it  had  been 
noted  for  non-payment,  and  where  the  acceptors  having  alleged  that  they  were  not 
debtors  in  the  bill,  and  that  the  chargers  were  duly  made  aware  of  that  fact,  recovered 
writings  which  inferred,  but  did  not  conclusively  prove,  these  averments,  the  Court  al- 
lowed them  a  farther  proof  j?rau/  dejure^  according  to  '*the  general  rule  to  allow  investi- 
gation by  parole  evidence,  where  there  is  reason  to  suspect  unfair  dealing  as  to  bills  of 
exchange."  See  this  case  noticed  by  Lord  Justice-Clerk  Boyle  in  Beveridge  v.  Hender- 
son, infra, 

(/>)  Thus  where  Beveridge  and  Colville  had  been  on  an  intimate  footing  for  a  num- 
ber of  years,  and  had  been  mixed  up  together  in  a  variety  of  bill  transactions,  and  where 
a  bill  at  four  months  drawn  by  Colville  and  accepted  by  Beveridge  in  August  1884,  had 
been  conveyed  by  Colville  to  Monro,  discounted  by  Monro  at  a  bank,  paid  and  taken  up 
by  Monro  on  non-payment  by  the  parties  to  it,  and  paid  to  Munro  by  the  trustee  on 
Colville's  estate ;  and  where  Colville  having  died  in  1887,  without  having  claimed  any 
part  of  the  bill  from  Beveridge,  Colville's  representatives,  in  1841,  charged  Beveridge 
for  payment,  and  Beveridge  suspended  on  the  ground  (inter  alia)  that  the  bill  had  been 
granted  for  Colville's  accommodation ;  the  Court,  in  consideration  of  the  circumstances, 
allowed  a  proof  before  answer  of  certain  allegations  by  Beveridge,  which,  if  true,  showed 
that  Colville  had  been  the  real  debtor  in  the  bill ;  Beveridge  v.  Henderson,  1841,  4  D., 
87.  See  other  instances  in  which  the  Court  followed  this  practice  ;  Crichton  v.  Watt, 
1881,  9  S.,  616— Little  v.  Smith,  1846,  8  D.,  266— Pentiand  v.  BeU,  1822,  1  S.,  426. 
See  also  Borthwick  v,  Bremner,  1883,  11  S.,  716. 

(r)  As  in  Winton  v.  Gibson,  1881,  9  S.,  662— Wallaces  v.  Barrie,  1798,  M.,  1484— 
M'Gregor  v.  Gibson,  1881,  9  S.,  488— See  also  Malcolm  v.  Ballendene,  1886, 18  S.,  1021. 

(»)  Littie  V,  Smith,  1847,  9  D.,  768.    See  Berry  v,  Murdoch,  1822, 1  S.,  864. 


«  Macleans  v.  Smith,  1866,  17  D.,  960— York  o.  Gossman,  1861,  28  D.,  1246— 
M*Alister  o.  Gemmil,  1862,  24  D.,  966;  affd.,  March  1868,  tupra,  i  121,  note  12.  In- 
quiry  was  allowed  where  the  acceptor  of  a  bill  alleged  that  at  a  sale  of  farm  stock  he 
had  made  a  purchase,  and  accepted  a  blank  bill  drawn  by  the  pursuer,  who  managed 
the  sale,  on  the  understanding  that  the  blank  was  to  be  filled  up  with  the  price  of  what 
he  had  purchased,  which  was  far  less  than  the  sum  with  which  the  drawer  had  fiUed 
up  the  bUnk  in  the  bill.    The  pursuer  admitted  that  the  bill  was  blank  when  it  was 
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§  341.  In  one  case,  where  a  claim  for  payment  of  two  bills  arose 
in  the  course  of  an  accounting  between  the  drawer  and  acceptor, 
and  where  the  circumstances  attending  the  bills  were  strongly  in- 
dicative of  their  having  been  granted  without  value,  the  Court  re- 
quired the  drawer,  before  answer,  to  give  in  a  condescendence  of 
the  value  which  he  alleged  he  had  given  for  them  {t).  This  is  an 
advisable  course  when  the  circumstances  are  strong  enough  to  re- 
lieve the  drawer  from  the  burden  of  proof,  although  not  sufficient 
to  substantiate  the  averment  of  non-onerosity.* 

§  342.  When  the  acceptor  makes  specific  averments  of  want  of 
value,  and  offers  to  prove  them  from  the  drawer's  books,  the  Court 
generally  sist  diligence  on  the  bill  until  the  books  shall  have  been 
examined  {u).  Thus  where  a  promissory  note  had  been  granted  by 
Hynde  to  his  partner  Berry,  had  been  discounted  by  Berry,  and 
duly  retired  by  Hynde ;  and  where  Berry,  being  sued  for  the  amoimt 
by  the  trustee  on  Hynde's  sequestrated  estate,  admitted  that  the 
bill  had  been  an  accommodation  bill,  and  that  he  had  discounted 
it,  but  added  that  it  had  been  for  Hynde's  accommodation,  to  whom 
he  had  accordingly  paid  the  proceeds,  the  Lord  Ordinary,  after  re- 
mitting to  an  accountant  to  examine  the  books  of  the  parties,  as- 
soilzied Berry ;  and  the  Court  adhered  to  the  judgment  (x).  So 
where  the  acceptors  of  four  bills,  on  being  sued  by  the  drawers, 
alleged  that  they  had  accepted  for  the  accommodation  of  the  latter, 
by  whom  the  bills  had  accordingly  been  retired,  and  where  the 
acceptors  raised  a  counter  action  of  reduction  on  the  groimd  of 
fraud,  the  Court,  before  answer,  remitted  to  an  accountant  to  exa- 
mine the  books  of  both  parties  (y).     On  the  other  hand,  where  the 

(t)  Wilson  V,  Pollock,  Gilmour,  &  Co.,  1827,  6  S.,  7.  See  also  Eiifltace  v.  Pringle, 
1776,  Hailes,  130.  {«)  Berry  v.  Murdoch,  1822, 1  S.,  828— See  ^also  CuthiU  v. 

Monteath,  1825,  4  S.,  164.  (z)  Berry  v.  Murdoch,  ntpra. 

(y)  Pentland  &  Son  v.  Bell  &  Co.,  1822,  1  S.,  464.  The  drawer's  books  were  found 
to  contain  entries  of  two  of  the  bills  as  for  their  accommodation ;  and  the  circumstances 
of  the  case,  combined  with  the  suspicious  nature  of  the  books,  led  the  Court  to  aUow  the 


signed,  and  that  the  acceptor  had  not  made  purchases  to  the  extent  of  the  sum  in  the 
bill,  but  he  alleged  that  the  acceptor  had  agreed  to  sign  the  biU  as  a  security  for  other 
purchases,  and  had  authorised  the  pursuer  to  fiU  up  the  blank  with  the  siun  in  the  bill, 
which  sum  was  covered  by  the  stamp.  However,  the  mere  averment  that  a  bill  ez/octe 
complete  was  blank  when  an  acceptor  signed  it,  would  not  of  itself  entitle  the  acceptor 
to  a  proof  ^oii<  dejure  ;  Anderson  w.  Lorimer,  1857,  20  D.,  74. 

A  This  course  was  adopted  in  the  case  of  Bannatyne  v.  Wilson,  1855,  18  D.,  280,  in 
which  the  acceptor  of  a  bill  resisted  an  action  on  the  bill  by  the  holder  of  it,  on  the 
ground  that  the  bill  had  been  an  accommodation  biU  between  the  drawer  and  acceptor, 
and  that  the  charger  was  not  an  onerous  bona  fidt  holder.  The  oircumstances  were 
thought  to  give  rise  to  doubt  as  to  the  oneroeity  of  the  bill. 
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acceptor  of  a  bill,  being  charged  by  a  bank  which  was  an  indorsee 
of  the  drawer,  alleged  that  he  had  accepted  for  the  drawer's  accom- 
modation, and  that  the  bank  were  not  onerous  and  bona  fide  holders, 
and  where  he  craved  leave  to  prove  the  latter  averment  from  the 
bank  books,  the  Court  held  that  the  offer  of  proof  was  too  vague ; 
and  they  required  the  acceptor  to  prove  his  averment  by  reference 
to  oath  (2). 

§  343.  But  while  proof  by  the  drawer  s  books,  as  equivalent  to 
his  writ,  ma^  thus  be  allowed,  whenever  a  specific  case  of  non- 
onerosity  is  averred  ;  and  while  the  admitted  or  manifest  circum-* 
stances  may  induce  the  Court  to  allow  a  proof  of  that  fact  prout  de 
Jure;  it  may  be  stated  as  an  inflexible  rule,  that  no  unsupported 
allegations  against  the  onerosity  of  a  bill,  however  strongly  and 
articulately  they  may  be  proponed,  will  obviate  the  presumption  in 
question,  or  entitle  the  acceptor  to  any  other  proof  than  the  drawer's 
writ  or  oath  (a). 

§  344.  This  rule,  however,  only  applies  where  the  acceptor 
does  not  deny  that  the  bill  was  duly  signed  by  him.  If  his  allega- 
tion strikes  at  the  validity  of  the  document  as  his  writ,  e.^.,  where 
he  avers  that  it  is  a  forgery,  or  that  it  was  impetrated  from  him  by 
a  fraudulent  device,  he  will  be  allowed  a  proof  at  large,  although  he 
has  no  prima  fdcie  case  on  the  admitted  facts.  This  has  been  re- 
peatedly held  where  the  allegations  were  that  the  subscription  had 
been  forged  (6).*  So,  a  long  trial  ensued  upon  an  issue  whether 
the  acceptor's  signature  had  been  fraudulently  obtained  to  the  bill 
when  he  was  blind  (c).  And  where  M^Ilwham,  the  granter  of  a 
promissory  note  to  Kerr,  alleged  that  it  had  been  impetrated  from 
him  by  gross  fraud  and  circumvention  on  the  part  of  Kerr  and  his 
wife,  a  fTOo{ prout  dejure  was  allowed,  and  established  the  allega- 
tion (d).  In  every  case,  indeed,  the  allegation  that  the  bill  had 
been  obtained  by  fraud  may  be  proved  by  parole  evidence,  provided 
the  averment  be  sufficiently  specific  (e).     It  would  seem  that  this 

acceptor  a  proof /)rotil  de  jure  of  their  allegation  against  another  of  the  hills.  The 
condusions  of  the  snmmons  did  not  apply  to  the  fourth  bill.  (z)  Monro  o. 

Aytoun,  1822, 1  S.,  888.  (a)  St^>ra,  J  886,  (a).  (6)  See  tf.y.,  Gel- 

latley  v.  Jones,  1861,  18  D.,  961.  (c)  GampbeU  v,  Ayr  Bank,  March  1864. 

(d)  M'Dwham  v.  Kerr,  1828,  2  S.,  240.  (e)  Andrew  v,  Baik,  1821,  1  S., 

80— Bnms  v.  Bums,  1841,  8  D.,  1273,  per  Lord  Fnllerton— Little  o.  Smith,  1846,  8  D., 
266,  per  Lord  Justice-Clerk ;  and  9  D.,  762— compared  with  Goodfellow  v.  Madder, 
1786,  M.,  1488 ;  HaUes,  978,  S.  C— Hunter  v.  George's  Tr.,  1884,  7  W.  S.,  889.    See 


*  The  onus  being  on  the  party  impugning  the  signature. 
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only  holds  where  the  fraud  alleged  exists  in  the  original  concoction 
of  the  bill,  or  in  its  acquisition  by  indorsation,  and  that  the  allega- 
tion of  a  fraudulent  use  of  the  bill  will  not  suffice  (/).^ 

§  345.  In  cases  laid  upon  the  Act  1621,  c.  18,  for  defeating 
gratuitous  alienations  by  insolvent  persons,  the  rule  is,  that  if  the 
challenger  proves  that  the  granter  and  grantee  were  in  a  conjunct  or 
confident  relation,  he  thereby  transfers  the  onus  prohandi ;  where- 
upon the  party  maintaining  that  the  transaction  is  onerous  must 
prove  that  fact.  Such  is  the  rule  in  regard  to  deeds  of  alienation 
and  transference,  which  the  grantee,  if  conjunct  or  confident  to  the 
granter,  must  prove  to  be  onerous,  although  they  narrate  an  onerous 
consideration  {g).  The  same  principle  holds  as  to  bills,  which  will 
not  be  presumed  to  have  been  accepted  for  an  onerous  consideration, 
if  the  drawer  is  conjunct  or  confident  to  the  acceptor  (A).  And  the 
circimistance  that  a  bill  bears  to  be  for  "  value  received,"  seems  not 
to  entitle  the  drawer,  if  a  conjunct  or  confident  party,  to  the  pre- 
sumption of  onerosity  (/).  On  the  other  hand,  when  the  drawer 
does  not  stand  in  any  of  the  relations  which  law  recognises  as  com- 
ing within  these  terms,  the  burden  of  proving  that  the  bill  is  not 
onerous  lies  on  the  party  who  challenges  it  (i).  It  may  be  added, 
that  the  nullity  which  the  Act  1621,  c.  18,  introduces,  does  not 
afi'ect  bills  granted  by  an  insolvent  debtor  to  conjunct  or  confident 
persons  when  these  bills  have  passed  into  the  hands  of  those  who 
have  "  purchased  them  by  true  bargains,  for  just  and  competent 
prices,  or  in  satisfaction  of  their  lawful  debts,  from  the  interposed 
persons  trusted  by  the  said  dyvours  "  or  bankrupts. 

§  346.     It  has  been  held  that  a  bill  which  had  been  granted  on 

also  Pentland  &  Son  v.  BeU  &  Co.,  1822,  1  S.,  464,  mpra,  }  842— Farquhar  v.  Shaw, 
1767,  M.,  12,841— Eustace  v.  Pringle,  1776,  Hailes,  180— and  see  infra,  \  869,  et  teq. 

(/)  See  per  L.  Fullerton  in  Bums  v.  Burns,  tupra — and  per  L.  Moncreiff  in  Little 
V.  Smith,  9  D.,  764--conrra  Lord  Justice-Clerk  (Hope)  in  S.  C,  8  D.,  269.  See  if^fra, 
2  869,  et  $eq,  (^)  Ersk.,  4,  1,  86—2  Bell's  Com.,  191,  ei  seq.— More,  61— Thomson 

on  BiUs,  678.  (A)  2  BeU's  Com.,  189 ;  ib.,  192  (8),  citing  Belch,  24th  December 

1808,  not  rep. — Thomson,  679.  (•)  See  authorities  in  note  (h) ;  but  see  eon- 

tra,  Wightman  v.  Moncur,  1701,  4  Sup.,  497.  {k)  See  Ersk.,  4,  1,  86—2  Boll, 

191 — More,  61.    As  to  who  are  conjxmct  or  confident  persons,  see  2  BeU,  187 — ^Edmond 
V.  Grant,  1868,  16  D.,  708. 


7  19  and  20  Vict.,  c.  60,  §  16,  infra,  2  869,  note.  An  acceptor  of  a  bill,  in  an  action 
on  the  bill  by  the  drawer,  was  allowed  to  prove,  prout  de  jure,  that  the  charger  had  ac- 
cepted from  the  defender  a  sum  of  money  for  all  the  bills  in  his  possession  with  the 
defender's  name  on  them,  and  had  fraudulently  retained  this  particular  bill ;  Joel  i*. 
Johnstone,  1860,  22  D.,  480. 
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deathbed  is  not  entitled  to  the  presumption  of  onerosity  when  chal- 
lenged by  the  acceptor's  heir-at-law  (/).  But  this  decision  may  be 
questioned. 


II.  Presumption  of  Onerosity  as  between  Drawer  and  Payee, 

§  347.  Upon  the  grounds  already  noticed,  the  payee  of  a  bill 
or  note  is  presumed  to  have  given  an  onerous  consideration  to  the 
drawer  (m).  This  holds  although  the  bill  was  originally  blank  in 
the  payee's  name  (w),  and  although  it  does  not  bear  value  as  be- 
tween him  and  the  drawer  (o).  If,  however,  it  bears  to  be  for  value 
in  account  as  between  them,  full  value  is  not  presumed,  but  will 
depend  on  investigation  {p).  Where  a  bill  was  drawn  thus,  "  Pay 
to  order  of  A  value  in  account  as  per  advice  from  L "  (who  was 
the  drawer),  the  Court  held  that  it  meant  account  as  between  the 
drawer  and  acceptor,  not  as  between  the  drawer  and  payee,  and, 
consequently,  that  it  was  liable  to  the  presumption  of  full  value  as 
between  the  latter  (r). 

§  348.  In  general  this  presumption  can  be  redargued  only  by 
the  payee's  writ  or  oath  on  reference  («).  But  circumstances  which 
indicate  suspicion  will  have  the  same  eflFect  in  limiting,  or  (if  suffi- 
ciently strong)  in  overcoming  this  presumption,  as  they  have  on 
the  presumption  of  onerosity  in  the  acceptance  {t)  or  indorsation  {u). 
Accordingly,  a  bill  drawn  by  the  debtor  in  two  bonds,  payable  to 
the  creditor  in  them,  and  not  bearing  to  be  for  value,  was  held  to 
have  been  granted  in  satisfaction  of  the  debt  in  the  bonds,  and  not 
for  present  value  (x). 

§  349.  In  bills  or  orders  for  delivery  of  goods,  there  seems  to 
be  a  presumption  of  onerosity  as  between  the  grantor  and  the  party 


(Q  Christisonfl  ».  Kerr,  1734,  M.,  12,599,  Elch.,  "  Deathbed,"  No.  6. 

(m)  Ersk.,  8,  2,  29— Thomson,  87— Tait,  476— -Wilson  t>.  Loder,  1848,  10  D.,  560— 
Malcolm  v.  Ballendene,  1835,  18  S.,  1021— Ker  v.  Brown,  1716,  M.,  1539— Scott  ». 
Laing,  1707,  M.,  1585— Swinton  ».  Thorn,  1709,  M.,  1586.  The  Earl  of  Forfar  having 
drawn  a  bill  on  his  regimental  agent  in  these  terms,  "  Pay  to  T.  Agnew  or  order,  out  of 
the  first  subsistence  you  receive  for  me,  which  shall  become  due  eight  months  after 
date,"  in  an  action  of  recourse  by  the  executor-creditor  of  Agnew  against  the  drawer's 
representatives  nearly  sixteen  years  afterwards,  the  Court  presumed  value  as  between 
the  Earl  and  Agnew;  M'Dowal  v,  Douglas,  1781,  M.,  1541.  (n)  Thomson  v. 

Qall,  1805,  Hume,  58.  (o)  Authorities  in  note  (m).  (/>)  See  Wilson  v. 

Loder,  1848, 10  D.,  560.     See  mpra,  I  889.  (r)  Wilson  v.  Loder,  iupra. 

(«)  Authorities  in  note  (m),  9upra.  {t)  See  supra,  2  840,  et  teq. 

(u)  See  infra,  i  854,  et  aeq.  (x)  Cheap  v.  Amot,  1712,  M.,  1587. 

VOL  I.  R 
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in  whose  favour  they  are  granted.     But  it  may  be  overcome  by 
parole  evidence  (y). 


III.  Presumption  ofOnerosity  as  between  the  last  and  previous 

holders, 

%  350.  There  is  a  strong  presumption  that  the  holder  of  a  bill 
obtained  it  from  the  indorser  or  previous  holder  for  an  onerous  con- 
sideration (2).  This  applies  although  the  indorsee's  right  was  not 
onerous  at  first,  provided  he  ultimately  came  to  hold  the  bill  for 
value  (a).*  And  he  is  considered  an  onerous  indorsee  where  he  has 
only  a  joint  right  with  another  person  (6).  The  same  exception 
applies  here  as  in  the  presimiptions  already  noticed,  that  where  the 
indorsation  appears  on  the  bill,  or  is  admitted  to  be  for  "  value  in 
account"  between  the  indorsee  and  indorser,  full  value  is  not  pre- 
sumed, but  depends  on  the  state  of  accounts  between  these  par- 
ties (c). 

§  351.  In  strictness,  the  presumption  of  onerosity  in  the  indor- 
sation applies  only  to  bills  and  promissory  notes.  But  indorsations 
of  custom-house  debentures  have  been  presumed  onerous  (d),  al- 
though they  seem  not  to  have  the  privilege  of  bills  in  being  free 
from  latent  objections  against  prior  holders  (e). 


(y)  Arbuthnot  ».  Pyper,  1714,  M.,  1506— Merchiston  v.  Robertson,  1672,  M.,  1534; 
2  Sup.,  629,  S.  C.  (2)  Erak.,  8,  2,  31— Thomson,  86— Tait,  477.     This  is  an 

old  rule;  see  Auchinleck  v.  MiUer,  1715,  M.,  1587.  It  applies  although  the  bill  does 
not  bear  to  be  payable  to  order ;  Robertson  v.  Burdekin,  1843,  6  D.,  17. 

(a)  Stewart ».  WyUie,  1849,  11  D.,  1128— Glen  v.  National  Bank,  1849, 12  D.,  863— 
Kidston  v.  Stead,  21st  Jan.  1809,  F.G. ;  see  also  Moffat  v.  M'Kenzie,  1822,  2  S.,  76. 

{b)  Aitchison  v.  M'Donald,  1828,  2  S.,  478.  (c)  Supra,  §  389— Wightman  t^. 

Johnstone,  1700,  4  B.  Sup.,  477— Wilson  v.  Loder,  1848, 10  D.,  660;  per  Lord  Medwyn; 
see  this  case  mpra^  }  847  {p).  See  also  Donaldson  v.  Macdonnell,  26th  Jan.  1826, 
F.  G.  The  case  of  Harris  and  Go.  v.  Grosbie,  1775,  as  reported  in  5  B.  Sup.,  898,  is 
against  the  rule  in  the  text.  But  that  report  is  erroneous ;  see  the  case  in  Hailes,  616, 
and  M.,  2677.    See  also  Burnet  v,  Ritchie,  1778,  M.,  1619.  (J)  L.  Gastiehill  o. 

Watson,  1760,  M.,  1476.  But  writ  or  oath  will  probably  not  be  held  necessary  to  over- 
come this  presumption ;  see  «i<pra,  {  849.  (0)  Alison  v.  Seton,  1760,  M.,  16,981 ; 
Elch.,  "  Bill,"  No.  46,  S.  G. 


A  An  indorsee  who  received  a  bill  in  security  of  a  previous  debt  by  the  indorser  is 
an  onerous  holder ;  and  where  a  drawer  indorsed  a  bill  in  order  that  the  indorsee  might 
get  it  negotiated,  and,  when  the  indorsee  was  unable  to  get  the  biU  negotiated,  told  him  to 
keep  it  for  a  previous  debt,  the  indorsee,  in  an  action  against  the  acceptor,  was  held  an 
onetous  holder.  "  A  bill  may  be  put  into  a  party's  hands  for  a  particular  purpose,  and 
there  may  be  engrafted  on  his  title  of  possession  a  different  purpose ;"  Gordon  v.  Pratt, 
1860,  22  D.,  908. 
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§  352.  Except  in  cases  of  a  really  suspicious  character,  the  pre- 
sumption of  the  indorsation  being  onerous  can  be  overcome  only  by 
the  holder's  writ  or  oath  on  reference  (/).  It  will  not  give  place 
to  the  strongest  averments  of  non-onerosity,  which  are  not  borne 
out  by  the  apparent  or  admitted  facts  (g).  It  has  been  sustained 
even  where  the  facts  raised  some  suspicion  (A). 

§  353.  This  presumption  has  been  applied  where  the  indorsa- 
tion was  challenged  under  the  Act  1696,  c.  5,  as  having  been 
granted  in  security  of  former  advances  and  not  for  present  value. 
In  such  cases  the  challenger  has  been  obliged  to  prove  his  allega- 
tion by  writ  or  oath  (i).  When  the  bill  is  challenged  on  the  Act 
1621,  c.  18,  as  granted  inter  conjunctos  without  value,  it  will  be 
good  in  the  hands  of  an  onerous  indorsee  (i).  Where  the  indorsa- 
tion itself  is  challenged  under  that  Act,  the  same  principles  will 
apply  as  where  the  objection  is  taken  against  the  acceptance  (Z)- 

§  354.  The  question  has  often  been  raised.  Whether  an  indorsa- 
tion made  after  the  term  of  payment  of  the  bill  is  presumed  to  be 
onerous  ?  ® 

It  is  now  settled,  on  the  one  hand,  that  the  circumstance  of  the 
indorsation  having  occurred  at  that  stage,  is  not  sufficient  of  itself 
to  exclude  the  presumption  (m).  Thus  where  a  bill  dated  1st  June, 
and  payable  3d  December,  1818,  accepted  by  M*Kellar  in  favour  of 
M'Callum,  had  been  indorsed  by  M*Callum  to  M*Gowan  in  Decem- 
ber 1823, — ^in  an  action  by  M*Gowan  against  M^Kellar  shortly  after 

(/)  Authorities  in  note  (2),  mpra, 

^)  Wight  V,  Ritchies,  24th  June  1809,  F.  0.— Scott,  19th  Dec.  1809,  F.  C— Craig 
».  Shiela,  15th  Dec.  1809,  F.C.— Denniston  v.  Thomson,  1822,  1  S.,  819— Caimcross  v. 
MitcheU,  1824,  2  8.,  774— Naysmith  v,  Lawrie,  1824,  8  S.,  166— Dunlop  v.  Reid,  1827, 
6  S.,  796— Napier  v,  Bandiman,  1829,  8  S.,  278— Bell  v.  M'Kune,  1881,  9  S.,  587— 
Boag  V,  Fisher,  1849,  11  D.,  862  x—ChrUra,  Gorrie  v,  Aitken,  1765,  M.,  1520.  In  the 
case  of  Van  Cherant  v,  M*Kay,  1735,  Elch.,  "  BiU,"  No.  7,  which,  as  reported,  seems  to 
go  against  this  rule,  the  Session  Papers  (vol.  8,  p.  1024)  show  that  the  suspicious  cir- 
cumstances appeared  from  the  holder's  oath.  {h)  See  cases  in  following  notes. 

(t)  Mansfield,  Hunter,  &  Co.  v.  M'llmun,  and  lidem  v.  Douglas,  1770,  hoth  noted  in 
H.,  "BiUs,"  Appx.  No.  2,  and  Bailee,  850— See  also  Stein  v.  Forbes,  1791,  M.,  1142— 
Bichmond  v.  Pelican  Insu.  Co.,  1805,  M.,  "  Bankrupt,"  Appx.  No.  24— Dundas  v.  Smith, 
1808,  M.,  lb.,  No.  28,  and  Campbell  v,  M'Gibbon,  1780,  M.,  1189— compared  with 
Campbell  v.  Graham,  1718,  and  Durward  v,  Wilson,  1700,  M.,  1119  and  1120— Arrol  v. 
Marshall,  1821, 1  S.,  67— Pattison  v,  CampbeU,  1827,  5  S.,  208.  {k)  Supra, 

i  845.  {[)  Supra,  §  845.  (m)  1  BeU's  Com.,  408— Wilkie  v,  Wilson, 

80th  NoTember  1811,  F.  C— Frier  v.  Richardson,  1806,  M.,  «*BiUs,"  Appx.  No.  19— 
Crawford  v.  Robertson,  80th  June  1814,  F.  C— Pattison  v.  Campbell,  1827,  5  S.,  208— 
Per  Lord  (Ordinary)  Corehouse  in  M'Donald  v,  Langton,  1886, 15  8.,  804— and  cases 
in  following  notes. 


9  Infra,  note  10. 

r2 
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his  indorsation,  it  was  held  that  he  was  entitled  to  the  privilege  of 
an  onerous  holder,  there  being  no  marks  of  dishonour  upon  the  bill 
to  raise  the  suspicion  that  it  was  not  negotiable  (n).     Again,  in  a 
question  between  the  drawers  and  indorsees  of  a  bill,  where  the 
latter  admitted  that  they  had  not  originally  been  parties  to  it,  that 
after  it  was  past  due  they  had  taken  it  up  (without  indorsation) 
from  a  bank  where  it  had  been  discounted,  that  part  of  it  had  been 
previously  paid  by  the  acceptor,  and  that  the  acceptor  was   the 
brother  of  one  of  the  indorsees,  who  were  a  mercantile  company, — 
it  was  held  that  these  circumstances  were  not  sufficient  to  prove 
that  the  indorsees  were  not  onerous  holders ;  and  no  other  proof  of 
non-onerosity  being  offered,  the  Court  refused  to  suspend  a  charge 
by  the  indorsees  against  the  drawer  (o).    So  where  a  bill  accepted 
by  Adam  in  favour  of  J.  &  T.  Gilchrist,  having  been  blank  indorsed 
to  a  bank,  had  been  protested,  and  two  months  after  protest  had 
been  transferred  to  Boyd,  and  where  Boyd  charged  Adam  for  pay- 
ment,— ^in  a  suspension  by  Adam  on  the  ground  that  he  had  had 
certain  dealings  with  the  Gilchrists,  and  that  they  had  along  with 
his  other  creditors  agreed  to  accept  of  a  composition,  it  being  far- 
ther arranged  that  the  amount  of  their  claim  should  be  settled  under 
a  reference,  but  that  in  order  to  defeat  that  arrangement  the  Gil- 
christs had  furnished  money  to  Boyd  to  take  up  the  bill,  and  that 
Boyd  was  therefore  not  an  onerous  indorsee, — the  Court  held  that 
these  allegations  of  Adam  could  only  be  proved  by  Boyd's  writ  or 
oath  (p).     In  another  case  Young  had  accepted  bills  for  £40,  £30, 
and  £16  respectively  to  M*Carter,  the  first  of  them  being  dated  in 
June,  and  the  two  others  in  August  1823,  and  M*Carter  having 
discounted  them  with  a  bank  agent,  they  came  into  the  hands  of 
Pollock,  who  alleged  that  M^Carter  had  retired  them,  and  that  he 
was  M* Carter's  onerous  indorsee.     Young  having  died  in  December 
1824,  Pollock  raised  action  against  his  heir  in  February  1829. 
The  defender,  without  denying  that  the  bills  had  been  onerous, 
pleaded  that  they  had  been  retired  by  Young,  who  (he  alleged)  had 
£100  lying  in  the  bank  when  the  bills  fell  due,  and  that  M*Carter, 
after  indorsing  them  to  the  bank,  had  never  properly  reacquired 
them.     The  bills  for  £40  and  £16  bore  no  mark  of  noting;  the  one 
for  £30  was  noted,  but  no  protest  had  been  extended  upon  it ;  and 


(n)  M'Gowaa  v,  M'Kellar,  1826,  4  S.,  498.  (o)  Muir  &  Co.  v.  McDonald, 

1881,  9  S.,  535.  This  case  was  not  meant  to  tonch  the  question  whether  a  proof  prout 
dejure  might  have  been  allowed  in  support  of  the  suspender's  allegations.  See  note  to 
Lord  Ordinary's  interlocutor.  (p)  Adam  v.  Boyd,  1830,  8  S.,  914. 
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on  the  back  of  this  bill  were  jottings  in  the  hand  of  the  bank 
agent's  clerk,  which  (inter  alia)  bore,  "Two  bills  £40,"  and  de- 
ducted that  sum  from  "  Eeceipt  £100."  Pollock  denied  that  these 
jottings  had  any  reference  to  a  settlement  with  the  bank,  and 
pleaded  that  nothing  appeared  on  the  face  of  the  £30  bill  to  make 
him  doubt  that  it  as  well  as  the  others  were  subsisting  documents 
of  debt.  The  Court  sustained  that  plea,  and  held  that  the  alleged 
fraud  or  non-onerosity  could  only  be  proved  by  Pollock's  writ  or 
oath  (r). 

§  355.  On  the  other  hand,  the  fact  that  an  indorsation  was 
dated  after  the  bill  fell  due  goes  far  towards  excluding  the  pre- 
sumption in  favour  of  onerosity ;  and  it  will  not  require  strong  cor- 
roborating circumstances  to  throw  upon  the  indorsee  the  burden  of 
proving  that  he  holds  under  an  onerous  transaction  («).  If  the  bill 
bears  marks  of  dishonour,  the  presumption  of  onerosity  will  be  held 
not  to  apply,  because  as  the  indorsee  acquired  the  bill  when  it  was 
ex  facie  not  a  negotiable  instrument,  there  is  not  ground  to  pre- 
sume that  he  gave  value  for  it  as  negotiable  (t).  The  "  noting"  by 
a  notary-public  on  protesting  the  bill  will  usually  be  a  sufficient 
mark  for  this  purpose,  although  it  will  not  always  overcome  the 
presumption  of  onerosity  (u), 

§  356.  The  law  of  England  diflPers  considerably  from  ours  in 
this  class  of  cases.  It  is  there  held  that  an  indorsee,  whose  right 
was  acquired  after  the  bill  had  fallen  due,  is  subject  to  all  the  latent 
objections  which  attach  to  the  document  (x)}^ 

(r)  Yonng  v.  Pollock,  1881,  10  S.,  8.  (a)  1  BeU's  Com.,  408.    See  this  il- 

lustrated by  the  following  cases: — Ramsay  v.  Aitken  1825,  4  S.,  890 — Robertson  v. 
Annan,  1825,  4  S.,  40— Leishman  v.  Mercer,  1822,  1  8.,  818— Thomson  v.  M'Lauch- 
lane,  1828,  2  S.,  497  (as  noticed  in  Thomson  on  Bills,  98>— Farquhar  v.  Sloan,  1880,  9 
S.,  112— Macdonald  v.  Langton,  1886,  15  S.,  803— Beyeridge  v.  Henderson,  1841,  4  D., 
87 — ^With  which  cases  compare  Ferrie  v.  Mathie,  1824,  8  S.,  174 — ^M'Lauchlane  v. 
Henderson,  1881,  9  S.,  758.  {t)  1  Bell's  Com.,  408— Wilkie  v.  WUson,  80th 

Nov.  1811,  F.  0.  (ti)  Compare  the  opinions  of  Lord  (Ordinary)  Corehouse  in 

Macdonald  v.  Langton,  1886,  15  S.,  808,  and  Lord  Balgray  in  Smith  v.  Murdoch,  1829, 
7  S.,  671,  with  Young  v.  PoUock,  1881,  10  S.,  8,  9upra,  (r),  where  a  party  was  pre- 
sumed to  be  the  onerous  holder  of  a  group  of  three  bills  between  the  same  parties  and 
of  nearly  the  same  dates,  all  of  them  having  been  indorsed  after  the  dates  of  payment, 
and  one  of  them  bearing  ex  facie  marks  of  noting.  Professor  Bell  (Princ,  {  882),  citing 
Macdonald  v,  Langton,  tuprOy  lays  down  that  if  a  bill  has  been  noted  as  dishonoured 
the  indorsee  will  be  liable  to  aU  latent  exceptions.  But  neither  in  that  case  nor  in 
Smith  V,  Murdoch,  to  which  the  same  learned  author  also  refers,  did  the  point  arise 
purely.  (z)  Chitty  on  Bills  (9th  ed.),  218— Bayley  on  BiUs,  159— Taylor  v,  Mather, 

1789,  8  Durf.  and  £.,  88,  mote—Brown  r.  Davis,  1789,  ib.,  80.   See  also  1  Bell's  Com.,  402. 


^^  The  law  of  Scotland  on  this  point  has  been  assimilated  to  the  law  of  England  by 
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§  357.  The  following  decisions  show  what  circumstances  the 
Court  consider  sufficient  to  exclude  the  presumption  of  onerosity, 
or  (if  not  strong  enough  for  that  purpose)  sufficient  to  warrant  in- 
vestigation into  the  facts  by  other  proof  besides  the  indorsee's  writ 
or  oath. 

Where  the  acceptors  of  a  bill,  which  they  alleged  was  an  accom- 
modation bill,  suspended  a  charge  at  the  instance  of  the  last  of 
three  indorsees,  and  the  charger  in  his  oath  on  reference,  admitted 
that  he  was  not  an  onerous  holder,  but  stated  that  he  held  as  trus- 
tee for  a  previous  indorsee,  whose  right  he  alleged  on  record  was 
onerous  and  bona  fide,  the  Court  suspended  the  diligence  on  cau- 
tion, although  it  was  contended  that  the  oath  had  not  overcome  the 
presumption  of  the  onerosity  either  of  the  prior  indorsations  or  of 
the  acceptance  {y).  Again,  where  Kippen,  as  indorsee  of  a  bill  for 
£139  drawn  by  James  Macgill  &  Co.  on  Miller,  charged  Miller,  who 
alleged  that  the  bill  had  been  fraudulently  filled  in  with  that  sum 
instead  of  £3,  as  he  had  intended;  and  where  it  appeared  that  there 
was  no  such  firm  as  James  Macgill  &  Co.,  and  that  James  Macgill 
was  an  undischarged  bankrupt,  and  Kippen  the  concurring  creditor 
in  his  sequestration ;  the  Court  suspended  the  diligence  without 
caution  or  consignation  (z).  Thus  also  in  an  action  by  the  holder 
against  the  aocejjtors  of  a  bill  blank  indorsed,  it  was  held  sufficient 
to  overcome  the  presumption  of  onerosity  that  the  holder  admitted 
having  received  the  bill  from  his  brother,  who  was  the  drawer's 
trustee,  that  he  had  given  in  a  statement  as  to  the  value  which  was 
inconsistent  with  the  terms  of  the  bill,  and  that  the  action  had  not 
been  raised  until  three  years  after  the  bill  had  fallen  due,  and  after 
his  brother  the  trustee  had  become  bankrupt  (a).     In  another  case 


(y)  Thomson  &  Co.  v.  Sharp,  1849,  11  D.,  887.  (z)  MUler  v.  Kippen,  1848, 

11  D.,  238.     See  also  Carrick  v.  Mills,  1828,  6  S.,  786.  (a)  Thomson  v, 

M'Lanchlane,  1823,  2  S.,  497. 


the  16th  section  of  the  Mercantile  Amendment  Act,  which  provides :— "  When  any  hill 
of  exchange  or  promissory  note  shaU,  after  the  passing  of  this  Act,  he  indorsed  after  the 
period  when  snch  hiU  of  exchange  or  promissory  note  hecame  payable,  the  indorsee  of 
such  bill  or  note  shaU  be  deemed  to  have  taken  the  same  subject  to  all  objections  or 
exceptions  to  which  the  said  bill  or  note  was  subject  in  the  hands  of  the  indorser  ;'*  19 
and  20  Vict.,  c.  60.  According  to  the  law  of  England,  the  latent  objections  to  which  an 
indorsee  of  an  overdue  bill  is  subject,  are  those  intjrinsic  to  the  bill,  but  not  objections 
arising  from  coUateral  circumstances,  such  as  a  right  of  set-off  against  the  former 
holder.  It  would  appear  that  the  original  absence  of  consideration  is  not  held  to  be 
one  of  the  equities  which  attach  to  the  instrument ;  Byles  on  Bills,  8th  edition,  154 — 
Mercantile  Law  Commission  of  1856  on  the  differences  between  the  laws  of  Scotland 
and  England  as  to  Bills  and  Notes. 
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the  drawer  and  indorser  of  a  bill  had  addressed  a  letter  to  one  of 
the  acceptors,  promising  to  retire  it  when  due ;  the  indorsee  was 
brother-in-law  to  the  drawer,  and  the  indorsation  was  dated  after 
the  drawer  had  executed  a  trust-deed  for  behoof  of  his  creditors, 
and  eifter  a  bank  (of  which  the  drawer  was  agent)  had  seized  on  all 
his  property  in  consequence  of  his  defalcations.  In  an  action  by 
the  indorsee  against  the  representatives  of  the  other  acceptor,  where 
the  pursuer  alleged  that  the  consideration  had  not  been  money  ad- 
vanced, but  business  in  law  agency,  the  Court,  after  remitting  to 
an  accountant  to  examine  the  books  of  the  parties,  assoilzied  the 
defenders;  and  the  House  of  Lords  aflSrmed  the  judgment  (6). 
Again,  J.  A.  &  Co.,  were  drawers  of  a  bill  which  they  discounted 
with  a  bank.  Having  been  dishonoured  and  protested,  it  was  re- 
tired ;  and  J.  A.'s  brother  (whose  name  appeared  as  indorser,  and 
in  whose  favour  a  receipt  had  been  granted  by  the  bank)  charged 
the  acceptor  for  payment.  He  suspended  on  the  ground  that  it 
was  an  accommodation  bill,  and  that  the  holder  was  not  an  onerous 
indorsee;  and  in  support  of  his  allegation  he  produced  a  letter  from 
J.  A.  &  Co.,  dated  the  day  after  the  bill  had  been. retired,  stating 
that  it  was  then  in  their  hands ;  which  letter  it  was  maintained 
showed  that  the  bill  had  been  retired  by  J.  A.  &  Co.,  and  had  fitfter- 
wards  been  conveyed  to  the'  indorsee.  The  Court,  satisfied  from 
these  circumstances  that  the  indorsation  was  not  onerous,  suspended 
diligence  on  the  bill,  without  requiring  caution  (c).  Where  the 
acceptor  of  a  bill  raised  a  suspension  of  a  charge  by  an  indorsee  on 
the  ground  that  the  bill  had  been  granted  in  order  to  induce  the 
drawer  to  drop  a  prosecution  against  the  acceptor  for  theft,  that  it 
had  been  produced  at  the  trial,  and  that  the  indorsation  was  not 
onerous ;  and  where  it  appeared  that  the  indorsation  had  been  pos- 
terior to  the  trial,  but  that  a  part  of  the  bill,  which  had  borne  the 
date  of  indorsation,  had  been  torn  off* ;  the  Court  granted  the  sus- 
pension, which  the  acceptor  had  only  asked  to  be  passed  on  cau- 
tion (rf).ii 


(h)  Hunter  v.  George's  Tr.,  1882, 10  S.,  661 ;  aflfd.,  7  W.  S.,  888.  The  opinion  of 
Lord  Wynford  (who  proposed  the  judgment  in  the  House  of  Lords)  tends  towards  re- 
laxing the  presumption  in  favour  of  onerosit j.  But  Lord  Moncreiff  obserred,  in  Miller 
v»  Kippen  (11  D.,  285),  that  he  would  not  be  inclined  to  rest  much  on  the  opinion  of 
that  learned  Lord ;  as  the  rules  on  this  branoh  of  Scotch  law  seem  to  have  been  new  to 
him,  and  to  have  amazed  him.  (e)  Ramsay  v.  Aitken,  1826,  4  S.,  890.    With  this 

case  compare  Muir  v,  McDonald,  1881,  9  S.,  685.  (d)  Kennedy  o.  Cameron,  1828, 

2  S.,  192. 


n  In  an  action  by  N.  B.,  as  holder  of  a  bill  drawn  by  A.  B.  ft  Co.,  against  the  ac- 
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§  358.  On  the  other  hand,  the  presumption  of  onerosity  has 
been  applied  in  favour  of  the  last  holder  of  a  bill  blank  indorsed, 
altliough  he  had  received  it  from  a  stranger  on  discount,  after  it 
had  been  stolen  from  the  proper  owner  (e)."  Nor  will  the  presump- 
tion be  overcome  merely  by  mora  to  raise  action  on  the  bill ;  six 
years  having  been  fixed  by  statute  as  its  limit.  Accordingly  the 
presumption  has  been  held  to  apply  where  an  indorsee  had  held  the 
bill  for  nearly  five  years  without  claiming  upon  it,  his  account  of 
how  he  had  acquired  it,  and  of  the  rrvora^  being  satisfactory  (/). 
Before  the  introduction  of  the  sexennial  prescription,  however,  it 
was  held  that  the  lapse  of  three  years  and  upwards  without  demand 
on  the  bill  deprived  the  indorsee  of  his  presumption  of  onerosity  (g). 
Where  the  indorsees  of  a  biU  for  £27  charged  the  acceptor  and 
drawer,  who  suspended  on  the  ground  (inter  alia)  that  they  had 

(e)  Scott  V.  Kilmarnock  Bank,  27th  February  1812,  F.  G.^Lambton  o.  Marshall, 
2l8t  Jane  1799,  F.  G.  See  also  Grawford  v.  Royal  Bank,  1749,  M.,  875,  and  Swinton 
V.  Beyeridge,  1799,  M.,  10,105,  where  the  same  principle  was  applied  as  to  stolen  bank 
notes.  In  none  of  these  cases  was  the  holder  priyy  to  the  theft.  In  Swinton  v.  Beye- 
ridge the  public  prosecutor  had  purchased  the  notes  knowing  them  to  haye  been  stolen, 
and  his  right  to  them  was  sustained  against  that  of  the  party  from  whom  they  had  been 
stolen,  as  he  had  giyen  yalue  for  them  to  the  preyious  holder.  (/)  Ferrie  v. 

Mathie,  1824,  8  S.,  174— M'Gown  v.  M'KeUar,  1826, 4  S.,  498.  See  also  M'Lauchlane 
V.  Henderson,  1881,  9  S.,  758— and  Young  v.  Pollock,  1881, 10  S.,  8,  mpro,  {  354  (r). 

{g)  See  cases  in  Brown*s  Synop.,  244,  5. 


ceptor,  it  appeared  that  the  biU  had  been  granted  for  accommodation  of  A.  B.  &  Go., 
of  which  firm  A.  B.,  brother  of  N.  B.,  was  sole  partner,  that  the  estates  of  A.  B.  &  Go. 
had  been  sequestrated,  but  no  claim  was  made  in  the  sequestration  by  N.  B.,  that 
there  were  no  entries  in  N.  B.'s  books  relatiye  to  the  bill,  that  N.  B.  had  had  access  to 
the  repositories  of  A.  B.,  and  that  there  had  been  a  delay  of  three  years  in  bringing  the 
action.  Proceeding  on  these  and  other  circumstances,  the  Lord  Ordinary  (Anderson) 
held  that  N.  1^.  was  not  entitled  to  the  priyileges  of  a  bona  fide  onerous  holder.  The 
Gourt  altered  that  interlocutor,  and  appointed  the  charger  to  state  where  he  got  the  biU 
and  what  he  gaye  for  it;  and  they  afterwards,  under  commission,  recoyered  documen- 
tary evidence.  They  came  to  the  conclusion  that  the  pursuer,  a  conjunct  and  confi- 
dent person,  had  failed  to  show  that  he  acquired  the  biU  for  value,  and  that  it  was 
proved  to  have  been  an  accommodation  bill,  and  therefore  they  found  him  not  entiUed 
to  the  privilege  of  a  hcna  fide  onerous  holder,  and  assoilzied  the  defender.  The  Lord 
Justice-Glerk  (Hope)  said,  that  to  find  the  pursuer  not  a  bona  fide  holder,  would  have 
been  enough  to  support  the  judgment,  whether  he  was  an  onerous  holder  or  not ;  Ban- 
natyne  v.  Wilson,  1855,  18  D.,  2dO~Middleton  v.  Rutherglen,  1861,  28  D..  526. 

i>  This  is  not  now  law ;  by  the  15th  section  of  the  act  19  and  20  Vict,  c.  60  (Mercan- 
tile Amendment  Act),  it  is  provided,  that  "  Where  any  biU  or  note  has  been  lost,  stolen, 
or  fraudulently  obtained,  the  holder  of  such  bill  or  note,  sueing  or  doing  diligence 
thereon,  shall  be  bound  to  prove  that  value  was  given  by  him  for  the  same;  but  such 
proof  may  be  made  by  parole  evidence." 
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granted  to  the  indorsees  a  new  bill  for  £47,  in  order  that  it  might 
be  discounted,  and  its  proceeds  applied  in  extinction  of  the  bill 
charged  on ;  the  indorsees  alleging,  on  the  other  hand,  that  they 
only  held  the  £47  bill  in  security  of  the  other ;  the  Court  held  that 
the  suspender's  allegation  could  only  be  proved  by  the  charger's 
writ  or  oath  (h), 

§  359.  The  presumption  in  favour  of  an  indorsee  proceeds  on 
the  footing  that  he  acquired  the  biU  with  the  legal  consent  of  the 
previous  holder ;  and  its  application,  therefore,  is  limited  to  cases 
which  impugn  the  onero&ity  of  the  transaction  from  which  his  right 
arose.  Where,  however,  the  objection  is  that  the  indorsee  acquired 
the  bill  by  fraud,  and  that  therefore  he  is  not  entitled  to  retain  or- 
use  it  for  any  purpose  whatever,  the  presumption  in  question  has 
no  place  ;  and  the  averment  may  be  proved  prout  de  jure^  although 
there  should  be  nothing  in  the  patent  or  admitted  facts  to  call  the 
holder  s  right  in  question  (t).  This  rule,  for  example,  must  apply 
where  it  is  alleged  that  the  indorsation  is  forged,  or  that  the  party 
holding  a  bill  blank  indorsed  stole  it  from  the  previous  holder.  In- 
deed, if  the  proof  of  such  averments  were  limited  to  the  holder's 
writ  or  oath,  the  consequence  would  be  that  frauds  of  this  kind 
would  escape  detection ;  since  the  holder  would  take  care  not  to 
leave  written  evidence  of  his  act ;  and  he  would  be  entitled  to  de- 
cline examination  on  oath  upon  the  facts,  as  that  would  involve 
him  in  the  risk  of  a  criminal  prosecution.^ 

§  360.  In  order  to  bring  the  case  within  the  principle  thus 
stated,  it  is  not  enough  for  the  party  who  challenges  an  indorsation 
to  aver  either  that  the  indorsee  conspired  with  the  indorser  for  the 


(A)  Haig  V.  Service,  1882,  11  S.,  145.  (t)  The  distinction  stated  in  the  text 

is  supported  by  the  cases  cited  ntpra,  §  844.  See  also  Wilson  v.  Mitchell,  1827,  6  S., 
818,  where  a  party  charged  as  payee  and  indorser  of  a  promissory  note  alleged  that  the 
indoraation  was  a  forgery,  and  the  Court  being  satisfied  by  a  comparison  of  the  indor< 
sation  with  specimens  of  the  party's  genuine  handwriting,  suspended  the  diligence. 
Again,  in  an  action  by  Fyfe  against  Edward  for  delivery  of  a  biU  which  the  defender 
some  time  previously  had  granted  to  the  pursuer,  whore  the  latter  proved  that  the  bill 
had  been  abstracted  from  the  hands  of  a  messenger  with  whom  he  had  deposited  it,  the 
Court  ordered  the  bill  to  be  restored ;  Edward  v.  Fyfe,  1828,  2  S.,  481.  So  in  Cairns  v, 
Marianski,  1850,  12  D.,  920  (affd.  on  bill  of  exceptions,  1  Macq.,  212),  where  the  heir  of 
an  old  man  got  decree  of  reduction  of  {inter  alia)  certain  indorsations  to  bills  in  favour 
of  the  old  man's  son-in-law,  on  the  ground  that  they  had  been  impetrated  from  him  by  ' 
fraud  and  circumvention  when  he  was  weak  and  facile ;  the  proof  was  unlimited.  See 
also  Smith  v.  Stark.  1881,  10  S.,  150— Wallace  v.  Scott,  1848,  10  D.,  1277— Leishman 
r.  Mercer,  1822,  1  S.,  858. 


"  Seo  19  and  20  Vict.,  c.  60,  J  16;  «»/>«»»  2  858,  note  11. 
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purpose  of  defeating  latent  objections  to  the  bill,  or  that  the  indorsee 
fraudulently  used  the  indorsation  for  a  different  purpose  from  that 
which  the  indorser  intended.  The  ordinary  cases  against  the  oner- 
osity  of  an  indorsation  imply  one  or  other  of  these  frauds.  It  is 
only  where  the  objector  directly  impugns  the  indorsee's  right  to 
hold  or  use  the  bill,  and  condescends  specifically  on  a  fraudulent 
acquisition  of  it,  that  the  principle  referred  to  applies,  and  that  the 
proof  of  the  fraud  is  unlimited  (ft). 

§  361.  In  several  cases  where  there  was  an  appearance  of  col- 
lusion between  the  indorsee  and  the  drawer,  the  Court  allowed  the 
indorsee  to  be  judicially  examined  (Q.  But  they  have  always  re- 
fused this  mode  of  investigation  when  the  allegations  against  oner- 
osity  were  not  supported  by  circumstances  of  a  suspicious  charac- 
ter (m). 

§  362.  The  Court  also  allow  an  investigation  into  the  books  of 
the  indorsee  and  indorser  where  there  is  some  ground  for  suspecting 
non-oucrosity  (n) ;  and  they  will  probably  not  refuse  to  suspend 
diligence  on  the  bill  upon  caution,  where  the  allegation  of  non- 
onerosity,  although  not  supported  by  the  admitted  facts,  is  offered 
to  bo  proved  from  the  indorsee's  books  (o). 

§  363.  Where  a  notary  public  had  been  employed  by  bank 
agents  to  protest  their  bills,  under  an  arrangement  by  which  he 
only  drew  one-fourth  of  his  business  charges,  and  they  received  the 
remainder,  in  an  action  of  damages  at  their  instance  against  him 
on  accoimt  of  a  blxmder  which  he  had  committed,  the  Court  found 
that  he  might  prove  prout  dejure  his  averment  that  they  were  not 
onerous  holders  of  the  biU,  and  consequently  would  not  have  re- 
ceived the  amount  of  the  bill  if  it  had  been  formally  protested  (p). 
The  Court  considered  that,  apart  from  any  question  as  to  the  illicit 
nature  of  the  agreement,  the  rule  that  non-onerosity  could  only  be 
proved  by  the  indorsee's  writ  or  oath,  did  not  apply  to  such  a  case. 

(k)  On  the  subject  of  this  paragraph  see  Bums  v.  Bums,  1841,  8  D.,  1273,  per  Lord 
FuUerton — Little  v.  Smith,  1845,  9  D.,  764,  per  L.  Moncreiff — Crawford  v,  Robertson, 
80th  June  1814,  F.  C— M*Gown  v.  M'KeUar,  1826,  4  S.,  498— Young  v.  Pollock.  1831, 
10  S.,  8— See  contra,  per  Lord  Justice-Clerk  in  Little  v.  Smith,  8  D.,  269— See  U  846 
and  858,  as  to  frauds  against  the  indorser's  creditors.  {I)  Campbell  t>.  Turner, 

1822,  1  S.,  292— Caimcross  v,  Mitchell,  1824,  2  S.,  774— Fell  v.  Lyon,  1880,  8  S.,  548 
—Smith  V.  Stark,  1881,  10  S.,  150.  See  also  LitUe  v.  Smith,  1845, 8  D.,  265— Malcolm 
V,  Ballendene,  1885,  18  S.,  1021.  (m)  Dunlop  v.  Reid,  1827,  5  S.,  796— 

CampbeU  v.  Hill,  1826,  ib.,  54.  (n)  Finlayson  v.  Murray,  1822, 1  S.,  569— 

Pentland  v.  Bell,  1822,  1  S.,  464— Farquhar  v.  Sloan,  1880,  9  S.,  112— Campbell  v. 
Dryden,  1824,  8  S.,  820.  (o)  Cases  in  preceding  note,  compared  with  Monro 

V.  Ay  ton,  1822,  1  S.,  888.  (p)  Murray  v.  Taylor,  1829,  6  S.,  802. 
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IV.  Presumption  ofOneroaity  of  Foreign  BUla  and  Indorsations, 

§  364.  When  action  is  raised  in  Scotland  on  a  bill  which  was 
granted  or  indorsed  in  a  foreign  country,  the  question  sometimes 
arises,  whether  the  defender's  averment  of  non-onerosity  must  be 
proved  by  writ  or  oath,  or  whether  it  may  be  instructed  prout  de 
jurCy  if  such  proof  is  competent  by  the  lex  loci  contractus.  The 
leading  authority  in  this  branch  of  international  law  is  the  case  of 
Don  V,  Lippmann,  decided  by  Lord  Brougham  in  the  House  of 
Lords  (r).  In  that  case  the  action  was  against  the  representatives 
of  the  acceptor  of  a  bill  drawn  and  accepted  in  France,  and  admitted 
to  be  payable  there,  the  acceptor  being  a  Scotch  landed  proprietor, 
who  had  returned  to  Scotland  before  the  bill  fell  due.  The  de- 
fenders pleaded  that,  as  the  action  had  not  been  raised  till  nineteen 
years  after  the  date  of  payment,  the  case  came  under  the  sexennial 
prescription  ;  whereas  the  pursuers  contended^that  it  must  be  de- 
termined by  the  prescription  existing  in  France,  the  hcus  contrac- 
tus. The  Court  of  Session  having  sustained  the  latter  plea,  the 
House  of  Lords  reversed  the  judgment,  and  found  that  the  sexen- 
nial prescription  applied,  and  that  therefore  the  pursuer  could  not 
succeed  unless  he  proved  by  the  defender's  writ  or  oath  both  the 
original  constitution  and  the  subsistence  of  the  debt  in  the  bill. 
The  ground  of  reversal  was,  that  while  the  lex  loci  contracttLs  fixes 
the  nature  and  effect  of  the  obligation  undertaken  by  the  parties, 
the  lex  fori  must  regulate  the  mode  by  which  the  contract  may  be 
enforced,  and  by  which  any  defences  to  its  validity  or  subsistence 
may  be  investigated  and  proved. 

§  365.  This  decision  expressly  regulates  those  cases  only  where 
the  mode  of  proof  is  limited  by  statute  in  consequence  of  the  credi- 
tor having  delayed  to  raise  his  action.  But  the  principle  of  the  de- 
cision applies  equally  to  cases  where  the  creditor's  proof  is  limited 
on  account  of  the  nature  of  his  allegations.  Accordingly,  where  a 
promissory  note,  dated  in  Edinburgh,  granted  by  a  Scotsman  re- 
siding there,  and  payable  to  a  London  company,  but  without  a  spe- 
cified place  of  payment,  had  in  England  been  indorsed  by  the  payee 
to  an  English  company,  and  by  them  to  an  English  bank,  in  a  sus- 
pension raised  by  the  grantor  of  a  charge,  at  the  instance  of  the 
bank,  it  was  held  that  the  bill  was  a  Scotch  docimient,  capable  of 

(r)  1887,  2  S.  and  M'L.,  682,  revening  14  S.,  241. 


I 
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being  endorsed  although  it  did  not  bear  to  be  payable  "  to  order," 
and  that  the  granter's  averments  against  the  onerosity  of  the  indor- 
sation could  only  be  proved  by  writ  or  oath  according  to  Scotch 
law,  and  not  prout  dejure  as  in  England  («).  It  was  here  admitted, 
both  by  the  bench  and  the  bar,  that  if  the  note  had  been  found  to 
be  an  English  docimient,  the  indorsation  would  have  been  ineffec- 
tual ;  as  the  note  did  not  bear  to  be  payable  "  to  order,"  which  in 
England  is  essential  to  make  such  a  writing  indorsable. 

Again,  where  a  bill  drawn  by  an  English  firm  upon  their  agent 
in  Scotland,  and  payable  in  England,  had  been  indorsed  by  the 
drawers  to  their  bankers  in  the  latter  country,  in  a  suspension  at 
the  instance  of  the  acceptor,  it  was  held  that  the  bill  was  a  Scotch 
document,  and  that  the  allegation  that  the  indorsation  was  not 
onerous  could  only  be  proved  by  writ  or  oath,  according  to  the  prac- 
tice in  this  country  (t), 

§  366.  In  both  of  these  cases  it  will  be  observed  that  the  bill 
was  a  Scotch  document ;  and  therefore  they  do  not  expressly  settle 
whether,  in  an  action  in  Scotland  on  a  foreign  bill,  the  defence  that 
the  acceptance  or  indorsation  is  not  onerous,  can  be  proved  only  by 
the  creditor's  writ  or  oath.  But  there  can  be  little  or  no  doubt  that, 
according  to  the  principle  of  these  cases,  and  of  the  case  of  Don  v. 
Lippmann  (above  referred  to),  the  Court  of  the  debtor's  domicile 
ought  to  apply  their  own  rules  of  evidence  for  determining  the 
question  of  onerosity,  whether  the  document  was  of  Scotch  or  of 
foreign  origin  (u). 

Some  farther  illustrations  on  this  subject  will  be  found  in  the 
chapter  upon  international  questions  in  the  law  of  prescription.^* 

(«)  Robertson  v,  Burdekin  and  Co.,  1848,  6  D.,  17.  {t)  Strathem  o.  Master- 

man  and  Co.,  1850,  12  D.,  1087.  (u)  The  view  stated  in  the  text  is  opposed 

to  the  case  of  Glyn  v.  Johnstone,  1880,  8  S.,  889,  where  a  bill  accepted  in  Scotland  by 
Scotsmen,  payable  in  London,  having  been  indorsed  to  a  London  company,  and  by  them 
been  discounted  with  and  indorsed  to  a  bank, — in  an  action  in  the  Court  of  Session  by 
the  bank  against  the  acceptors,  it  was  held  that  the  bill  was  an  English  debt,  that  the 
defender's  allegations  of  non-onerosity  in  the  indorsation  conld  be  proved  proiU  de  jure^ 
according  to  the  practice  in  England,  and  that  the  Scotch  rule,  which  required  proof  by 
the  indorsee's  writ  or  oath,  did  not  apply.  That  decision,  however,  it  is  conceived, 
must  now  be  regarded  as  overturned  by  the  case  of  Don  v.  Lippmann.  Its  authority 
as  a  precedent  has  been  challenged  in  that  case,  as  well  as  in  the  cases  of  Robertson  v. 
Burdekin,  and  Strathem  v.  Masterman  and  Co.,  noticed  in  the  preceding  paragraphs. 


i^  All  bills  drawn  within  the  United  Kingdom  payable  to,  or  drawn  on,  any  party 
within  the  United  Kingdom,  are  now  inland  bills ;  19  and  20  Vict.,  c.  60,  f  12. 
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CHAPTER  VI.— OP  THE  PRESUMPTION  AGAINST  DONATION. 

I.  Of  the  Presumption  generally,* 

§  367.  As  mankind  do  not  frequently  prejudice  themselves  to 
benefit  others,  a  deed  or  transaction  is  held  not  to  be  a  donation  if 
the  circtimstances  are  fairly  consistent  with  a  difierent  inference, 
e.gr.,  loan,  deposit,  or  sale  (a).  This  is  a  weak  presumption,  and 
may  be  overcome  not  only  by  direct  evidence  prout  de  jure,  but  by 
contrary  inferences  drawn  from  the  relative  position  of  the  parties, 
the  nature  of  the  right  claimed,  and  the  circumstances  attending 
the  transaction.  The  older  authorities  press  this  presumption  too 
far ;  some  of  them  holding  that  nothing  should  be  held  a  donation 
if  the  facts  could  bear  any  other  construction.  The  proper  prin- 
ciple is  merely  that  the  burden  of  proving  donation  lies  on  the 
party  who  avers  it ;  and  that  the  mere  fact  that  a  sum  of  money 
has  been  placed  by  one  person  in  the  hands  of  another  is  not  of  it- 
self sufficient  to  prove  that  it  was  deposited  animo  donandi  (6). 
Where  bills  were  challenged  as  having  been  obtained  from  a  party 
without  value  and  on  false  representations,  and  where  the  holders 
alleged  that  they  received  them  from  him  as  donations,  the  Court 
required  the  challenger  to  stand  pursuer  of  the  issue,  although  he 
pleaded  that  the  presumption  against  donations  threw  the  onus  pro- 
bandi  on  the  holders  of  the  bills  (b*)} 

*  This  presumption  is  not  properly  stated  in  the  brocard  donatio  non  ffresumitur  ;  for 
the  principle  is  not  merely  that  there  is  no  presumption  in  favour  of  donation,  but  that 
there  is  a  slight  presumption  against  it.  (a)  Stair,  1,  8,  2,  and  4,  45,  17  (14) 

— Ersk.,  8,  3,  92.  (6)  British  Linen  Co.  v,  Martin,  1849,^11  D.,  1004— Heron 

V.  M'Geogh,  1861,  14  D.,  80,  per  Lord  FuUerton.  (6*)  VilMe  ».  Chalmers, 

1864,  16  D.,  961. 


*  Perhaps  the  presumption  is  not  so  weak  as  is  implied  in  the  text.  The  general 
statement,  that  it  may  be  overcome  by  evidence /ttou/  dejure^  is  believed  to  be  good  law; 
but  there  have  been  important  dicta  lately  to  the  opposite  effect.  When  one  is  in  pos- 
session of  money  received  by  him  from  another,  it  will  be  held  that  he  got  it  under  au 
obligation  to  repay ;  and  if  he  maintains  that  he  got  it  on  any  other  footing,  he  must 
prove  it.  Between  loan  and  donation  there  is,  as  the  general  rule,  no  hesitation ;  the 
law  presumes  loan,  not  donation.  When  the  receipt  of  money  is  proved  by  a  simple 
acknowledgment,  loan  is  presumed ;  but  it  is  thought  competent  to  prove  by  parole  that 
the  money  was  received  as  a  gift ;  Eraser  v,  Bruce,  1867,  20  D.,  116.  Where  receipt 
of  money  was  acknowledged  in  these  terms,  "  Received  £80,  as  per  agreement,"  it  was 
held  competent  to  prove  by  parole  that  the  money  was  given  and  received  as  a  dona- 
tion ;  aind  the  majority  of  the  Court  thought  that  the  words,  "  as  per  agreement," 
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§  368.     Payments  by  a  parent  or  one  in  loco  parentis  will  in 
doubtful  cases  be  regarded  as  made  ex  pietate,  and  not  as  loans  or 


affected  neither  the  onuB  nor  the  competency  of  discharging  the  onus  by  parole. 
They  held  that  the  evidence  had  not  overcome  the  legal  presumption  for  loan ;  but 
the  Lord  Jnstice-Clerk  (Inglis)  held  that  the  document  presented  an  apparent  am- 
biguity, which  the  party  using  it  was  bound  to  remove,  and  that,  as  he  had  not  done 
so,  he  should  not  recover ;  Thomson  v.  Oeikie,  1861,  23  D.,  698.  It  is  not  easy  to 
reconcile  this  case  with  the  opinions  of  some  of  the  judges  in  another  recent  case,  in 
which  receipt  of  money  was  acknowledged  in  these  terms,  "  I  acknowledge  the  receipt 
of  £100,  and  agree  to  pay  interest  on  the  same,  if  demanded."  Lord  Benholme  (Ordi- 
nary) held,  in  an  a(;tion  on  this  document,  that  the  defence  that  the  money  was  a  gift 
must  be  established  by  the  defender,  but  that  he  might  prove  it  praut  de  jure.  The  Se- 
cond Division  recalled  his  Interlocutor,  and  found  that  the  defence  could  not  be  proved 
by  parole  evidence.  Perhaps  the  ground  of  judgment  was  that  the  receipt  was  an  ad- 
mission of  a  loan,  and  that  donation  could  not  be  proved  by  parole  in  opposition  to  its 
terms ;  but  the  opinions  of  the  Lord  Justice-Clerk  and  Lord  Cowan  went  far  beyond 
that.  The  Lord  Justice-Clerk  laid  down,  without  any  qualification,  as  the  doctrine  of 
the  law  of  Scotland,  that  "  a  donation  cannot  be  proved  by  parole  ";  and  Lord  Cowan, 
as  expressly,  said  "  donation  of  money  can  only  be  proved  acrtpto  vel  JurcemerUo" 

Questions  as  to  the  nature  and  force  of  this  presumption,  and  the  evidence  by  which 
it  may  be  overcome,  have  occurred  in  reference  to  the  effect  of  possession  of  an  in- 
dorsed deposit-receipt.  It  seems  quite  clear  that  the  possession  of  an  indorsed  deposit- 
receipt,  or  of  money  drawn  by  means  of  an  indorsed  deposit-receipt,  does  not  remove 
the  presumption  against  donation,  or  relieve  the  party  from  the  necessity  of  proving  his 
defence  of  donation.  But  as  to  the  manner  in  which  the  presumption  may  be  overcome, 
the  recent  cases  seem  to  leave  room  for  distinction,  and  perhaps  for  hesitation.  Where 
an  indorsee  of  a  deposit-receipt  uplifted  the  money  after  the  death  of  the  indorser,  and 
alleged,  in  defence  to  an  action  by  the  executor  of  the  indorser,  that  the  indorsation 
had  been  made  by  the  indorser  with  the  intention  of  making  a  gift  to  the  sister  of  the 
indorsee,  the  Court  held  that  the  defender's  offer  to  prove  this  defence  by  his  own  testi- 
mony (not  his  oath  on  reference),  was  incompetent.  If  his  evidence  was  incompetent, 
so,  necessarily,  would  all  other  parole  evidence  have  been,  however  sufficient,  if  compe- 
tent. The  question,  whether  the  indorsation  was  not  a  mere  mandate  recalled  by  the 
death  of  the  mandant,  in  which  case  the  defender  would  have  had  no  title  to  uplift  the 
money,  was  discussed  in  this  case,  but  was  not  made  the  ground  of  judgment,  which 
was  the  incompetency  of  parole  evidence  to  establish  donation ;  Barstow  v.  Inglis,  1867, 
20  D.,  280.  On  the  other  hand,  where,  in  an  action  by  an  executrix  for  £1000,  which 
had  belonged  to  the  deceased,  the  defence  was  that  the  deceased  had  presented  the 
money  to  the  defender  by  indorsing  a  deposit-receipt,  and  that  the  defender  had  drawn 
the  money  before  the  death  of  the  indorser,  the  Court  allowed  the  defender  to  take  an 
issue  of  donation  ;  Mackellsit  v.  Hunter,  1858,  20  D.,  761.  And  in  another  case,  in  an 
action  by  the  representatives  of  a  deceased  against  her  agent,  calling  on  him  to  ac- 
count for  a  bill,  it  was  held  that  his  defence,  that  the  deceased  handed  him  the  bill 
and  directed  him  to  make  a  gift  of  it  to  a  third  party,  and  that  he  had  done  so  before 
his  client's  death,  might  be  proved  protU  dejurCf  as  it  resolved  into  a  defence  of  mandate ; 
and  Lord  Cowan,  delivering  the  judgment  of  the  Court,  took  the  distinction  between 
the  case  of  an  attempt  to  enforce  donation  not  completed  in  the  lifetime  of  the  donor, 
and  of  an  attempt  to  set  aside  a  donation  completed  during  his  life.  In  the  former  case, 
parole  evidence,  his  Lordship  held,  would  be  incompetent;  because  promise  or  obligation 
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advancee.  This  was  held  where  a  father  had  purchased  up  a  cap- 
taincy for  his  son  when  a  lieutenant,  and  regularly  entered  the  pay- 
ment in  an  account  in  his  son's  name  in  his  books  (c)  ;  where  a 
father  had  made  payments  to  his  son  and  heir,  which  were  not 
more  than  sufficient  for  his  maintenance  and  education  (d) ;  and 
where  a  wealthy  uncle  had  paid  sums  for  the  education  and  outfit 
of  a  nephew  and  niece  in  poor  circumstances,  entering  them  in  his 
books,  but  not  taking  any  docimient  of  debt  for  them  (c).  Even 
where  an  elder  brother  in  good  circumstances  had  assisted  in  main- 
taining his  younger  brother  during  his  apprenticeship,  entering  the 
payments  in  his  books,  but  without  taking  any  document  of  debt 
from  the  younger  brother,  or  intimating  to  him  that  the  payments 
were  meant  merely  as  loans,  the  Court  held  that  they  had  been 
donations  ;  the  claim  for  repayment  having  been  made  by  the  elder 
brother's  creditors  in  his  sequestration  (/).  Again,  on  the  ground 
of  presimied  intention,  properties  which  a  father  had  i)urchased  in 
order  to  give  votes  to  his  sons  were  held  as  donations  to  them,  al- 
though his  settlement  declared  that  any  sums  due  by  them  at  his 
death  should  be  imputed  to  their  provisions  (g).  And  where  one 
spent  £67,000  in  paying  his  son-in-law's  debts,  no  entry  of  it  ap- 
pearing in  his  books,  and  no  vouchor  for  it  being  found  in  his  re- 
positories, it  was  held  to  have  been  ultimately  a  donation,  although 


(0  MacDougaU'8  Or.  v.  MacDoiigall,  1804,  M.,  "Bankrupt,"  Appx.  No.  21. 

(d)  Hielop  V.  Hislop,  18th  Jan.  1811,  F.  C.  (e)  CampbeU  r.  M'Alister, 

1827,  5  S.,  219— Wilson  v,  Patereon,  1826,  4  S.,  817.  (/)  Dnimmond  v,  Swayne, 

1884,  12  S.,  342.  (y)  Whyte  v.  WTiyte,  1841,  8  D.,  468. 


to  make  a  donation  cannot  be  proTed  by  parole ;  his  liOrdship  indicated  an  opinion  that, 
in  the  latter  case,  parole  proof  might  be  competent ;  Mackenzie  t^.  Brodie,  1869,  21  D., 
1048.  In  a  still  more  recent  case,  in  an  action  against  the  housekeeper  of  a  deceased  for 
the  contents  of  four  deposit-receipts,  the  defence  was  that  they  had  been  indorsed  in  gift ; 
and  the  money  in  three  of  them  had  been  uplifted  before  the  death  of  the  indorser,  and 
in  the  other  after  her  death.  Proof  in  the  case  was  taken  in  the  Sheriff-court ;  and  in 
the  First  Division  it  was  dealt  with  as  a  case  in  which  the  onus  was  upon  the  defender, 
and  in  which  the  eyidence  did  not  satisfy  the  onus.  No  distinction  was  taken  in  the 
opinions  between  the  three  receipts  drawn  before  death  and'the  one  drawn  after  it,  and 
the  opinions  seem  to  assume  the  competency  of  parole  proof  in  both  cases ;  Allan  v, 
Beveridge  or  Munnoch,  1861,  28  D.,  417,  38  Jur.,  209.  In  an  action  by  executors 
against  a  family  doctor  for  debts  duo  to  the  deceased,  the  defender  produced  the  receipts 
which  he  had  granted,  and  which  he  said  had  been  handed  to  him  by  the  deceased 
in  order  gratuitously  to  discharge  the  debt ;  the  Court  adjusted  an  issue  to  try  whether 
the  defender  had  obtained  possession  of  the  receipts,  without  the  debt  having  been  paid 
or  otherwise  extinguished,  and  intimated  that  the  defender  might,  without  a  counter 
issue,  establish  his  defence  of  donation ;  Knox  v.  Crawford,  1862,  24  D.,  1088. 
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at  first  it  seemed  to  have  been  meant  as  a  loan.  This  is  a  strong 
case,  as  the  father-in-law  had  received  interest  during  his  life  on 
the  amount  (h). 

§  369.  A  different  view  was  taken  in  regard  to  payments  made 
in  1811  and  the  three  following  years  by  a  practising  writer  in 
Dumfries  to  his  brother  when  a  divinity  student  in  Edinburgh,  to 
help  to  maintain  him  at  college,  and  to  relieve  a  temporary  neces- 
sity ;  the  latter  having  in  1815,  and  again  in  1832,  written  to  his 
brother  (it  seemed  spontaneously)  with  a  note  of  the  sums  and  of 
some  counter-payments.  Although  the  brother  who  made  the 
advances  had  not  entered  them  in  his  books,  and  had  died  in  1834 
without  it  appearing  that  he  had  ever  demanded  re-payment,  the 
Court  sustained  a  claim  therefor  brought  several  years  afterwards 
by  his  representatives  (i).  Again,  where  a  party  who  possessed 
slender  means,  and  had  several  relations  to  whom  he  had  bequeathed 
sums  by  his  settlement,  blank  indorsed  a  deposit-receipt  for  £200, 
and  placed  it  in  the  hands  of  one  of  his  nephews,  whom  he  had 
named  an  executor  and  residuary  legatee ;  and  where  the  nephew 
uplifted  the  contents  of  the  receipt,  and  the  uncle  died  six  weeks 
afterwards  without  having  required. the  nephew  to  pay  him  the 
amount,  which,  if  a  gift  to  the  nephew,  would  have  materially  en- 
croached on  the  bequests  to  the  deceased's  relations,  and  in  one 
view  might  have  absorbed  the  whole, — the  Court  held  that  there 
was  not  sufficient  proof  of  the  nephew's  averments  that  the  receipt 
had  been  meant  as  a  donation  to  him  (k).  A  similar  decision  was 
pronounced  in  a  case  where  a  party,  who  was  bed-rid  from  paralysis, 
had,  shortly  after  executing  a  trust-deed  of  settlement  under  which 
the  trustees  were  residuary  legatees,  handed  to  one  of  the  trustees 
deposit-receipts  for  sums  which  nearly  exhausted  the  whole  resi- 
due. The  Court  held  that  donation  was  not  to  be  inferred  from  the 
mere  possession  of  the  documents  ;  and  that  it  lay  with  the  party 
alleging  donation  to  prove  it ;  which  in  the  circumstances  he  had 
failed  to  do  (?).  In  the  two  cases  last  mentioned  it  was  an  import- 
ant circumstance  against  the  inference  of  donation,  that  the  party 
who  received  the  documents  of  debt  had  been  appointed  by  the 
alleged  donor  to  administer  his  funds.     In  another  case,  where  a 

(h)  Farqiihar*8  Tr.  v.  Stewart,  1842,  8  D.,  668.  (i)  Murray  i;.  Murray, 

1848,  6  D.,  176.  (ft)  Henderson  v,  M'Culloch,  1889,  1  D.,  927.     See  Cruik- 

shank  v,  Cruikshank,  1858,  16  D.,  168,  where  a  deposit -receipt  taken  by  one  in  his  own 
and  his  son's  name  for  a  sum  equal  to  nearly  his  whole  means  was  held  not  to  be  a 
donation  mortis  causa  to  the  latter.  (I)  Heron  v.  M^Geoch,  1861,  14  D.,  26. 

See  also  Harper  v,  Hume,  1860,  22  Sc.  Jur.,  677. 
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person  the  day  before  his  death  directed  his  clerk  to  draw  £800 
from  his  bank  account,  and  to  deposit  it  again  in  bank  under  a  re- 
ceipt in  name  of  his  house-keeper,  the  Court  held  that  it  had  been 
meant  as  a  donation  ;  the  confidence  and  kindly  regard  which  the 
deceased  had  shown  to  the  house-keeper,  and  his  liberal  provision 
for  her  in  his  trust-deed,  making  that  the  most  probable  inference 
in  the  circumstances  (m).^ 

§  370.  When  the  question  is  whether  sums  given  or  payments 
made  on  behalf  of  a  certain  person  are  to  be  imputed  as  part  of  a 
provision  secured  to  him  by  the  settlement  of  the  party  who  made 
the  payment,  the  presumption  against  donation  does  not  apply;  and 
each  case  must  be  decided  on  the  terms  of  the  relative  deeds  and 
its  own  circumstances  (n). 

§  371.  In  claims  of  remuneration  for  maintaining  a  person  at 
bed  and  board,  the  presumption  against  donation  comes  into  con- 
flict ^\dth  the  rights  of  hospitality  and  benevolence  ;  and  it  is  some- 
times difficult  to  determine  whether  the  alimony  was  gratuitous  or 
the  reverse.  If  the  person  entertained  was  major  and  capable  of 
contracting  obligations,  it  will  be  held  in  dubio  that  the  entertain- 
ment was  given  to  him  from  motives  of  hospitality,  or  in  consider- 
ation for  pastor  expected  services;  because  the  host  might  have 
stipulated  for  remuneration  if  he  had  meant  the  entertainment  not 
to  be  gratuitous  (o).  This  also  holds  when  the  entertainment  is  to 
a  minor  whose  father  is  alive  (p),  or  who  has  tutors  or  curators ; 
because  the  intention  to  exact  board  should  have  been  embodied  in 
a  mutual  contract  with  the  minor  or  those  acting  for  him  (r).  If, 
however,  the  host  earns  his  livelihood  by  entertaining  strangers,  ali- 

(m)  British  Linen  Co.  v,  Martin,  1849,  11  D.,  1004.  (n)  Compare  Fyfe  v. 

Kedslie,  1847,  9  D.^  85d~Buchanan  v.  Crawford,  1822,  1  S.,  886 ;  affirmed  2  Sh.  Ap., 
445— Whyte  v.  Whyte,  1841,  8  D.,  468.  See  also  Scott  t;.  Scott,  1846,  8  D.,  791— and 
tupra,  i  222,  et  aeq,  (o)  Stair,  1,  8,  2— Ersk.,  8,  8,  92.  (p)  Ersk., 

npra — Cases  in  M.,  11,426,  6.  But  see  Steven  v.  Simpson,  1791,  M.,  11,458,  where  a 
lad,  having  quarrelled  with  his  stepmother,  had  been  taken  into  the  house  of  his  uncle, 
and  there  maintained  for  a  year  and  a-half  with  his  father's  knowledge  ;  and  the  Court, 
on  the  father's  death,  sustained  the  uncle's  claim  for  payment  of  the  aliment. 

(r)  Ersk.,  8,  8,  92. 


*  Allan  V.  Beveridge  or  Munnoch,  1861,  28  D.,  417,  88  Scot.  Jur.,  209,  supra,  i  867, 
note  ^  Where  a  widow  laid  out  money  in  improving  the  heritage  of  her  son,  the  heir 
(then  a  pupil),  which  heritage  she  liferented,  it  was  held  in  an  accounting  between  the 
heir  and  his  mother's  representatives,  that  the  sums  expended  were  not  to  be  looked  on 
as  donations,  but  that  the  representatives  wore  entitled  to  take  credit  for  them  so  far 
as  the  heir  took  benefit ;  Faterson  v.  Greig,  1862,  24  D.,  1870.  This  case  was  taken  to 
appeal,  but  compromised. 

VOL  L  S 
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mony,  whether  given  to  a  major  or  to  a  minor,  will  not  be  regarded 
as  gratuitous  (s).  When  the  person  alimented  is  a  lunatic,  or  a  pupil 
or  minor  without  tutors  or  curators,  and  the  host  is  not  a  near  re- 
lative, the  entertainment  will,  in  dubio,  be  held  not  to  be  gratuitous, 
because  there  was  no  one  with  whom  the  party  could  have  made  a 
contract  for  repayment  (f).  And  the  same  principle  will  be  applied 
to  alimony  afforded  to  a  pupil  whose  father  or  tutors  are  out  of  the 
country  (u).  But  if  the  host  is  either  the  mother  or  in  loco  parentis 
of  such  pupil  or  insane  person,  the  aliment  will  be  considered  as 
furnished  from  natural  aff'ection,  or  from  a  sense  of  natural  obliga- 
tion, and  therefore  there  will  not  be  a  good  claim  for  repayment, 
although  the  person  maintained  had  not  a  father  or  tutors  with 
whom  an  onerous  contract  could  have  been  made  (x).  Yet  a  claim 
for  recompense  wiU  be  sustained  if  the  person  alimented  had  such 
independent  means  as  made  benevolence  unnecessary  (y).  It  is  not 
presumed  that  even  the  father  of  one  who  has  an  independency  in- 
tended to  maintain  and  educate  him  without  remuneration  («).  But 
the  circumstance  that  a  pupil  or  lunatic  succeeded  to  an  indepen- 
dency while  he  was  being  thus  supported  will  only  give  a  claim  for 
the  expense  incurred  subsequently,  not  for  bygone  alimony,  which 
at  the  time  was  meant  to  be  gratuitous  (a).  Where  a  lady  who  had 
a  considerable  fortune  had  resided  with  her  brother-in-law  from 
childhood  to  forty  years  of  age,  on  her  subsequent  marriage  a  claim 
at  his  instance  for  aliment  during  the  whole  period  was  sustained 
against  her  and  her  husband ;  because  there  certainly  was  a  good 
claim  for  the  alimony  furnished  during  her  minority,  and  it  was 
to  be*  regarded  as  continued  afterwards  per  tiicitam  reconvention 
nem(b), 

§  372.  The  presumption  against  donation  does  not  apply  to 
deeds  inter  virum  et  uxorem,  which  the  grantor  claims  right  to  re- 
voke as  gifts.     The  party  founding  on  a  deed  of  that  nature  must 


(*)  Stair,  1,  8,  2  (•*  In  all  cases,  &c.")— Erek.,  wjoro— Forrest  v.  Carstairs,  1716,  M., 
9718,  11,098.  {t)  Stair,  «Mpra— Ersk.,  supra.  («)  Ersk.,  n^i>ra^ 

See  Ghisholm  v.  Steedman,  1707,  M.,  11,428,  one  of  the  reports  of  which  states  that  the 
claim  was  sustained ;  the  other  that  it  was  unsuccessful.  (x)  Stair,  mpra — 

Erek.,  «/pra— Ker  r.  Ruthven,  1687,  M.,  11,486— Hamilton  d.  Symington,  1667,  M., 
882— Guthrie  v.  Mackerston,  1672,  M.,  10,187— Row  w.  Row,  1676,  M.,  11,486.  See 
also  Gourlay  v.  Urquhart,  1697,  M.,  11,488.  (y)  Ersk.,  «ipra— L.  Lugton  v. 

Hepburn,  1672,  M.,  11,486— Row  v.  Row,  supra.  (z)  Ersk.,  wpra— See  trj/ro, 

i  875.  (a)  Ersk.,  8,  8,  92— Home  v,  Wedderbum,  1767,  M.,  412—But  see  Lady 

Lugton  V.  Hepburn,  1672,  M.,  11,486,  and  Gourlay  v.  Urquhart,  1697,  M.,  11,488. 

(6)  Spence  v.  FowUs,  1681,  M.,  11,487. 
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lead  evidence  of  its  alleged  onerous  cause ;  the  narrative  of  onerosity 
not  being  probative  (c).* 


II.  Of  ike,  Presumption  against  Donation  by  a  Debtor  to  his 

Creditor* 

§  373.  The  presumption  against  donation  is  generally  strongest 
in  regard  to  a  deed  or  payment  by  a  debtor  to  his  creditor ;  because 
one  is  not  likely  to  make  a  present  and  continue  under  an  obliga^ 
tion  when  the  same  act  might  set  him  free  (d).  This  presumption 
has  place  whether  the  alleged  donation  was  made  de  presenti  or 
mortis  causa^  and  whether  the  parties  are,  or  are  not,  relations. 
But  each  case  depends  on  its  individual  circumstances ;  and  the 
Court  will  take  into  view  every  fact  which  throws  light  upon  the 
debtor's  intention, — as,  for  example,  the  relationship  or  intimacy  of 
the  parties,  the  nature  of  the  obligation,  and  of  the  supposed  gift, 
and  the  occasion  and  way  in  which  the  latter  was  made  (e).  The 
application  of  this  principle  is  illustrated  by  the  following  cases. 

§  374.  Where  one  who  had  in  his  hands  funds  belonging  to  his 
son,  major  and  forisfamiliated,  made  payments  to  him  and  on  his 
behalf,  these  were  held  not  to  be  donations,  although  the  father 
had  not  entered  them  in  his  books,  or  kept  vouchers  for  them  (/). 
Again,  a  marriage  was  dissolved  by  the  wife's  death  in  1809 ;  where- 
upon £400  fell  to  her  son  as  his  share  of  the  joint  estate  of  his 
parents.     In  1819  he  received  "  in  free  gift "  from  his  father  (with 

(c)  Jardine  v.  Currie,  1830,  8  S.,  987— Gray  w.  Scott,  1703,  M.,  12,602. 
*  This  presumption  is  usually  stated  by  tlio  brocard  debitor  non  presumitur  donare. 
But  that  does  not  adequately  express  a  presumption  against  such  donations. 

{d)  Stair,  1,  8,  2— Erek.,  8,  8,  98.  {e)  Per  Lord  Justice-Clerk  Hope  in 

Scott  V,  Scott,  1846,  8  D.,  791.  (/)  Fraaer  ».  M'Gown,  1889,  2  D.,  144— Black 

o.  Booth,  1885,  14  S.,  118. 


s  When  a  husband  makes  a  gift  to  his  wife  of  such  a  kind  that  she  cannot  have  the 
benefit  of  it  till  after  his  death,  it  wiU  bo  a  question  of  circumstances  whether  that  will 
bo  regarded  as  an  onerous  provision  or  as  a  revocable  donation ;  and,  if  the  wife  is  not 
otherwise  provided  for,  the  presumption  will  probably  be  that  it  is  an  onerous  provision. 
Thus  where  a  husband  insured  his  life  in  name  of  his  wife,  was  sequestrated,  and  died 
while  undischarged ;  the  Court  of  Session  held  that  the  policy  was  a  donation  revoked 
by  the  sequestration,  and  that,  therefore,  tho  sum  in  it  was  part  of  the  sequestrated  es- 
tate ;  but  the  House  of  Lords  altered  and  preferred  the  widow,  holding  that,  as  sho 
was  not  otherwise  provided  for,  the  policy  was  an  onerous  provision,  not  revocable,  and 
not  cut  down  by  the  sequestration;  Oraig  v.  Galloway,  1860,  22  D.,  1211 ;  rev.  1861, 
4  Macqueen,  267. 
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whom  he  had  beeu  for  some  time  in  partnership  as  a  jeweller), 
goods  worth  £1300,  and  he  discharged  his  father  of  that  sum  as 
part  of  any  provision  the  father  might  make  to  him.  In  1831  he 
was  sequestrated ;  and  in  the  sworn  inventory  of  his  assets  he  took 
no  notice  of  the  £400.  In  1838,  after  being  discharged  under  a 
composition  contract,  he  claimed  that  sum  from  his  father.  The 
Court,  without  hearing  the  fathers  counsel,  rejected  the  claim  (g). 

§  375.  Where  the  fathers  outlay  is  in  the  w^ay  of  education 
and  maintenance,  the  question  is  sometimes  difficult.  If  the  father 
had  actually  money  in  his  hands  belonging  to  the  child,  such  out- 
lays may  be  allowed  to  compensate  the  interest  (k).  But  a  different 
view  will  probably  be  taken  where  the  father  s  debt  is  contained  in 
a  formal  obligation.  Thus  where  a  father  had  borrowed  money  on 
bond  from  certain  trustees  for  his  children,  and  had,  many  years 
afterwards,  been  sequestrated,  a  claim  by  his  children  for  arrears  of 
interest  was  held  not  to  have  been  extinguished  by  the  aliment  fur* 
nishcd  by  him  to  them,  there  being  no  appearance  of  an  intention 
on  his  part  to  keep  up  a  comiter-claim  therefor  (i).  'The  Court  also 
refused  to  impute  towards  a  provision  by  marriage-contract  sums 
which  a  father  had  expended  in  clothes  and  money  payments  to 
his  daughter,  who  had  been  left  a  widow  with  a  family  unprovided 
for,  had  lived  in  his  house  during  a  considerable  part  of  the  time 
over  which  the  advances  extended,  and  to  whom  he  had  given  a 
regular  yearly  allowance  from  the  commencement  of  her  widow- 
hood (i). 

§  376.  Where  there  is  no  natural  obligation  to  maintain,  a  differ- 
ent view  will  probably  bo  taken.  Thus  expenditure  by  a  person  in 
maintaining  and  clothing  his  sisters  while  they  lived  in  his  family 
was  imputed  towards  their  claim  against  him  for  the  interest  on 
their  provisions  (I).  And  where  the  grantee  of  a  bond  for  £600 
claimed  on  the  death  of  the  grantor  the  arrears  of  interest  from  its 
date,  his  claim  was  rejected  on  the  ground  that  it  had  been  more 
than  paid  by  an  annuity  of  £120,  which  the  grantor  had  allowed 
him  (in). 

§  377.     Where  one  has  become  bound  to  make  a  certain  pro- 

{g)  Howden  v.  Howden,  1841,  8  D.,  888.  (A;  Winrahame  v,  Elles,  1668, 

M.,  11,433— Maxwell  v.  Brown,  1GG9,  M.,  11,435.  (i)  Gait  v.  Boyd,  1830,  8 

S.,  882.     See  also  Cunninghame's  Exre.  v.  Hume,  1781,  M.,  11,488.  (*)  Scott 

V.  Scott,  1846,  8  D.,  791.    The  sums  wore  entered  in  the  father's  books. 

(I)  Gordon  v.  Maitland,  1757,  M.,  11,458,  11,161.  (w)  Hunter  v.  Duffs, 

1831,  9  S.,  703  (affd.  on  another  point,  6  W.  S.,  206).  Compare  with  this  case  Mon- 
crioff  r.  Burnclt,  1775,  M.,  11,455. 
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vision  to  his  cliild  or  grandcliild,  any  legacies  he  may  leave  to  him 
will  be  held  as  additional  and  not  substitutional,  unless  an  opposite 
intention  appears  from  the  circumstances ;  because  it  is  likely  that 
such  an  act  proceeded  from  a  natural  desire  to  add  to  the  child's 
succession  (n).  This  has  been  held  where  the  father's  funds  would 
not  cover  all  his  legacies  and  the  provisions  (o).  On  the  same 
principle  a  legacy  by  a  father  was  held  to  be  additional  to  one  left 
to  the  child  by  his  grandfather  and  lying  in  *the  father  s  hands  (p). 
The  same  rule  seems  also  to  apply  to  provisions  by  an  uncle  in 
favour  of  his  nei)hew  and  heir-atJaw,  to  whom  ho  had  previously 
granted  a  gratuitous  bond  (r).  It  also  holds  where  the  antecedent 
obligation  by  the  father  was  an  onerous  obhgation  inter  vivos,  and 
not  by  way  of  provision  (s).  But  provisions  by  a  husband  in  favour 
of  a  wife  will  generally  be  held  to  be  in  satisfaction  of  his  obliga- 
tions by  marriage-contract,  even  where  the  provisions  are  dissimilar 
m  character  (f).  Whatever  provision  a  father  settles  on  his  daugh- 
ter on  her  marriage  is  presumed  to  be  in  extinction  of  all  her  rights 
under  her  father's  marriage-contract,  or  under  previous  bonds  of 
provision  (u).  And  where  a  father  was  bound  by  his  marriage- 
contract  to  leave  100  merks  to  the  children  of  the  marriage,  a  bond 
of  provision  for  that  sum  to  his  only  child  was  held  to  have  met  the 
obligation  (x), 

§  378.     The  presumption  against  donation  by  a  debtor  may  be 
overcome  by  the  narrative  of  the  deed  in  issue.      This  was  held 

< 

where  the  deed  bore  to  be  for  services  rendered  to  the  grantor  and 

(n)  Wedderbum  t».  Dundaa,  1827,  6  S.,  790— Ord  v,  Innes,  1686,  M.,  11,492— Clark 
V.  Hay's  Tr.,  1823,  2  S.,  313.  See  also  Hunter  v.  Nicolson.  1836,  15  S.,  159— Stair,  4, 
46,  17  (16)— and  see  tupra,  g  870.  (o)  Clark  v.  Hay's  Tr.,  1828,  2  S.,  277 

(new  ed.) ;  see  supra,  §  221.  ( p)  W^inrahame  r.  Elles,  1668,  M.,  11,489. 

See  also  Ord  v.  Innes,  supra — Balfour  v.  Balfour's  Tr.,  1842,  4  D.,  1044. 

(r)  See  Dickson  v.  Dickson,  1671,  M.,  11,490— Cruikshank  r.  Cruikshank,  1666,  M., 
11,489— Robertson  v.  Robertson,  1728,  M.,  11,471.  (s)  Hunter  v.  M'Alister, 

1836,  15  S.,  159.  (t)  Kyle  v.  I^gan,  1594,  M.,  11,462— Common  Seal  v.  Trail. 

1611,  M.,  ib.— Crawford  r.  Crawford,  1614,  M.,  11,463— Kin naird  v.  Zeaman,  1682,  M., 
11,483,  11,469— Selkirk  v.  Inglis,  1686,  M.,  1 1 ,466— Mercer  v.  Daljjardno,  1694,  M., 
12,663— Houston  v.  Hamilton,  1708,  M.,  11,466— Hamilton  v.  L.  Ormiston,  1712,  M., 
11,468— Muirhead  tJ.  Darniston,  1616,  M.,  6152— Blair  u.  Hamilton,  1714,  M.,  6110; 
compared  with  Fenton  v.  Skinner,  1678,  M.,  11,491.  (u)  Ersk.,  8,  8,  98 — Cases 

in  M.,  11,474-11,481.  (z)  Davidson  v.  Randal,  1706,  M.,  6966,  11,465— In 

Gallic  r.  Mackenzie,  1782,  M.,  11,374,  and  Fleming  v.  Gibson,  1661,  M.,  11,468,  a  Iwnd 
of  provision  was  held  to  bo  extinguished  by  a  legacy.  In  Burnet  v.  Maitland,  1709,  M., 
11.467,  a  bond  of  provision  for  4000  merks  to  a  daughter  was  held  to  comprehend  a 
previous  one  for  8000.  Soe  a  siniilar  decision,  Mathioson  v.  Mathieson,  1766,  M., 
11,463. 
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his  predecessors  (y),  for  the  better  provision  of  the  child  in  whose 
favour  it  was  granted  (2),  and  for  love  and  favour  (a).  So  the  se- 
cond deed  may  be  regarded  as  an  additional  provision  in  conse- 
quence of  its  being  conditional,  while  the  previous  obligation  is  not 
so  (6).* 

§  379.  It  is  not  suflBcient  to  render  outlays  debts  that  they  have 
been  entered  in  the  books  of  the  party  making  them,  or  even  that 
vouchers  for  them  have  been  preserved  (c) ;  nor,  on  the  other  hand, 
will  the  want  of  either  or  both  of  these  circumstances  be  suflBcient 
to  prove  that  the  outlays  were  meant  as  donations  (d )  ;  because 
attention  to  these  matters  usually  arises  as  much  from  business 
habits,  as  from  any  particular  puqioso  in  reference  to  tlic  outlays. 
But  such  circumstances  are  relevant,  and  may  sometimes  turn  the 
scale  in  the  question  of  intention  (e). 


CHAPTER  \ll,^CmROORAPHUM  APUD  DEBITOREM  REPERTUM 

PRESUMITUR  SOLUTUM. 

§  380.  When  a  deed  of  obligation  is  found  in  the  hands  of  any 
one  of  the  obligants,  it  is  presumed  to  have  been  implemented  or 
extinguished  (a).  This  rule  has  peculiar  force  in  regard  to  bonds, 
bills,  and  the  like,  which  are  frequently  discharged  by  re-delivery 


(y^;  Abernethy  t;.  Forbes,  1676,  M.,  11,492— also  Wemyss  v.  Murray,  1706,  M., 
11,498.  (z)  Ord  i\  Inneses,  1686,  M.,  11,492.  (a)  Fenton  r.  Skinner, 

1678,  M.,  11,491 — Dickson  ».  Dickson,  1671,  M.,  11,490,  compared  with  Kinnaird  p. 
Zeaman,  1632,  M.,  11,463,  11,489,  and  Pringle  ».  Pringle,  1793,  M.,  11,472. 

(6)  Hunter  v,  M'Alister,  tupra.  (c)  See  Scott  v.  Scott,  1846,  8  D.,  791— 

Campbell  v.  M'Alister,  1827,  5  S.,  219— Wilson  p.  Paterson,  1826,  4  S.,  817. 

{d)  See  Fraser  v.  M'Gown,  1889,  2  D.,  144— Black  ».  Booth,  1886,  14  S.,  118. 

(«)  See  Buchanan  v.  Mollison,  1822,  1  S.,  824  (new  ed.);  affd.  2  Sh.  Ap.  Ca.,  446— 
Farquharson's  Tr.  v.  Stewart,  1841,  8  D.,  668.  (a)  Stair,  1,  7,  14— ib.,  4,  82,  8 

— ib.,  4,  46,  24— Ersk.,  8,  4,  6— More,  126— Tait,  467. 


^  A  party  had  a  property  burdened  with  a  debt  to  his  sister.  He  made  an  absolute 
conveyance  to  her  of  part  of  the  property,  and  afterwards  pleaded  that  the  conveyance 
was  granted  on  the  understanding  that  it  was  to  operate  a  discharge  of  part  of  the  debt, 
and  he  pleaded  debitor  non  presumitur  donare.  But  it  was  held  that  the  presumption 
could  not  be  pleaded  against  the  words  of  the  deed,  which  expressed  an  unqualified  con- 
veyance; Ritchie  v.  Ritchie,  1868^  20  D.,  1008. 
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without  the  interposition  of  writing  (h).  It  has  also  been  applied 
to  obligations  which  affect  heritage ;  as  a  heritable  bond  completed 
by  infeftment  and  followed  by  assignation  and  relative  sasine  (c) ; 
and  in  the  case  of  a  back-bond  of  trust  found  uncancelled  in  the 
hands  of  the  trustee  (d).  But  this  presumption  does  not  hold  as  to 
such  obligations  regarding  heritage  as  are  not  likely  to  be  extin- 
guished without  deeds  of  retrocession ;  e,g,^  in  the  case  of  a  decree 
of  apprising  found  in  the  hands  of  the  debtor,  where  the  Court  re- 
fused to  "  take  away  heritable  rights  by  presumptions  and  conjec- 
tures (e)."  This  presumption  was  held  to  apply  where  the  cautioner 
in  a  bond  had  possession  of  it  (/).  And  where  an  assignation 
which  a  party  had  granted  in  security  of  a  debt  due  by  his  father, 
was  found  in  the  cedent's  hands,  the  Court,  in  a  competition  be- 
tween the  cedent's  creditors  and  the  heir  of  the  assignee,  sustained 
the  presumption  in  question  against  an  oflFer  to  prove  prout  de 
jure  that  the  cedent  received  the  deed  in  order  to  use  it  as  agent 
for  the  assignee  (g).  The  presumption  does  not  apply  to  bilateral 
deeds  (h).^ 

§  381.  The  presumption  is  excluded  by  the  circumstance  of  the 
creditor  holding  a  bond  of  corroboration  or  other  deed  which  re- 
cognises the  subsistence  of  the  debt  {i). 

The  rules  as  to  the  proof  by  which  this  presumption  may  be  re- 
dargued are  given  afterwards  in  treating  of  the  presumptions  re- 
garding the  delivery  of  deeds. 

(b)  Monkton  v.  Cannichael,  1623,  M.,  11,404— Gordon  v.  Johnstone,  1708,  M., 
11,408— Campbell  v.  Cockburn,  1728,  M.,  11,534— Jackson  v.  Williamson,  1826,  4  8., 
292.  (e)  Rollo  v.  Simpson,  1710,  M.,  11,411— Ersk.,  mpra.  (d)  Charteris 

V.  Charteris,  1712,  M.,  11,413.  (e)  Gordon  r.  Learmonth,  1684,  M.,  11,406, 

16,181 ;  2  B.  Sup.,  67,  S.  C.  {/)  Monkton  v,  Carmichael,  «i/j9ra— Gk>rdon  v. 

Johnstone,  supra^Qee  Stair  1,  7,  14.  (y)  Fairley  v.  Dick,  1666,  M.,  12,278— 

Stair,  ib.  (A)  Stewart  v.  Biddock,  1677,  M.,  11,406.    See  the  chapters  on  deli- 

very of  deeds,  infra,  (i)  M'Gowan  v.  Montgomery,  1703,  M.,  11,407 — Brown  v, 

Henderson,  1703,  M.,  ll,408-'See  also  Gordon  v.  Worlie,  1683,  M.,  4460. 


1  A  bill  for  value  in  furnishings,  discounted  by  the  drawer  and  retired  by  the  accep- 
tor, is  in  the  hands  of  the  acceptor  proof  that,  to  the  extent  of  the  sum  in  the  bill,  he 
has  paid  an  account  for  furnishings  due  by  him  to  the  drawer  at  the  date  of  the  bill ; 
Gumming  v.  Hendrie,  1861,  23  D.,  1366. 

Where  a  party,  on  the  death  of  his  creditor,  averred  that  tlie  debts  had  been  gratux> 
tously  discharged,  and  in  proof  exhibited  the  receipts  which  he  himself  had  granted, 
there  was  a  conflict  of  two  presumptions,  the  one  in  favour  of  discharge  from  possession 
of  the  documents,  the  other  adverse  to  the  alleged  donation.  The  Gourt,  in  an  action 
by  the  executors  of  the  creditor,  adjusted  issues,  of  which  the  executors  stood  pursuers ; 
Knox  V.  Grawford,  tupra,  §  867,  note  >. 
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CHAPTEB   YIII.—  CEISOORAPHUM  NON  EXTANS  PRE8UMITUR 

SOLUTUM, 

§  382.  When  the  creditor  in  a  written  obligation  cannot  pro- 
duce his  document  of  debt,  law  presumes  that  it  has  been  restored 
to  the  debtor  and  cancelled  on  the  debt  being  discharged,  or  that 
the  creditor  cancelled  it  in  order  to  extinguish  the  obligation  (a). 
This  presumption  strikes  at  the  existence  of  the  deed  as  a  ground 
of  obligation ;  but  does  not  impair  the  subsistence  of  the  debt  on 
other  and  independent  grounds.  Accordingly,  where  a  party  had 
granted  bond  for  £84  sterling,  and  diligence  had  followed  thereon, 
and  he  had  afterwards  granted  a  new  bond  for  a  fifth  part  of  that 
sum,  on  a  back-bond  from  the  creditor  providing  that  if  the  latter 
obligation  were  punctually  implemented  the  former  would  be  dis- 
charged, but  that  if  the  sum  contained  in  it  were  not  punctually 
paid  at  the  stipulated  terms,  dihgence  should  proceed  on  the  ori- 
ginal obligation,  in  which  case  the  second  bond  would  be  given  up ; 
in  an  action  for  payment  of  the  original  bond,  the  Court  held  that 
the  non-production  by  the  creditor  of  the  second  deed  did  not  raise 
the  presumption  that  the  debt  therein  had  been  discharged ;  and 
consequently,  as  the  condition  in  the  back-bond  had  not  been  puri- 
fied, they  sustained  the  claim  for  the  original  debt  (6).  It  will  be 
observed,  however,  that  this  was  not  a  proper  case  of  novation,  in 
which  the  original  obligation  is  extinguished  on  the  second  deed 
being  substituted  for  it.  In  a  case  of  novation  the  non-production 
of  the  second  deed  would  raise  the  presumption  of  payment  or  dis- 
charge of  the  debt. 

§  383.  This  presumption  can  seldom  be  overcome  without  an 
action  of  proving  the  tenor  of  the  missing  document ;  in  which  the 
casus  amissionis  must  be  averred  and  proved.  The  rules  on  this 
subject  are  noticed  in  treating  of  actions  of  proving  the  tenor. 


(a)  Swinton  v.  L.  Tofts.  1679,  2  B.  Sup.,  246— More,  126— Tait,  468,     See  also 
Ryrie  v.  Ryrie,  1840,  2  D.,  1210,  as  explained  in  the  Lord  Ordinary's  note. 
{b)  Goldie  v.  Poldean'e  Crs.,  1787,  Elch.  "Presumption,"  No.  9. 
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CHAPTER  IX.— OF  THE  PRESUMPTION  ARISING  FROM  THE  APOCHA 

TRIUM  ANNORUM. 

§  384.  In  all  obligations  prestable  by  termly  payments, — as 
rents,  feu-duties,  salaries,  interest  of  money,  and  the  Ukc, — ^if  the 
creditor  has  granted  three  consecutive  written  discharges  for  three 
corresponding  terms'  payments,  all  those  previously  due  are  pre- 
sumed to  have  been  settled  (a).  The  reason  is  that,  as  a  creditor 
seldom  discharges  even  one  term's  debt  while  the  debts  of  previous 
terms  are  outstanding,  the  existence  of  three  consecutive  discharges 
makes  it  highly  improbable  that  the  debts  of  previous  terms  were 
allowed  to  subsist.  As,  therefore,  the  presumption  arises  from  the 
reiteration  of  independent  receipts,  it  will  not  be  raised  by  the  ex- 
istence of  fewer  than  three  discharges,  although  embracing  three 
terms'  dues  (6).  Nor  will  receipts  for  payments  to  account  sufiBce; 
but  if  they  were  granted  with  reference  to  a  particular  term's  pay- 
ment, and  amount  to  the  full  sum  then  due,  it  seems  that  they  may 
be  read  as  one  receipt  therefor  (c) ;  and  where  receipts  for  "  the 
balance "  of  rent  for  five-  consecutive  years  respectively  were  pro- 
duced, the  presumption  was  held  to  apply  (rf). 

§  385.  It  is  only  consecutive  receipts  which  raise  this  presump- 
tion ;  and  therefore  it  does  not  apply  where  an  unsettled  term  in- 
tervenes between  the  first  and  third  discharge  (e).  The  receipts 
require  only  to  be  for  three  consecutive  terms,  of  half  years  or 
quarters,  and  not  for  three  full  years  (/).  The  presumption  does 
not  arise  from  the  granter  receiving  payment  for  three  consecutive 
terms  without  granting  written  discharges ;  because  one  of  the  cir- 
cumstances necessary  to  infer  payment  of  the  arrears  is  that  the 
written  acquittances  do  not  reserve  a  claim  to  them  (g), 

§  386.  As  this  rule  implies  that  the  creditor  wittingly  granted 
the  discharges,  it  has  been  held  that  two  discharges  granted  by  a 
father,  and  a  third  by  his  son  and  representative  on  his  decease,  do 

(a)  Stair,  1,  18,  2— ib.,  4,  40,  85— Ersk.,  3,  4,  10— BeU's  Pr.,  §  567— More,  128— 
Tait,  469.  (6)  Stair,  1,  18,  2— L.  Rosyth  t;.  Wood,  1631,  M.,  11,895. 

(c)  Blackadder  v.  Cockburn,  1687,  M.,  3562.  (rf)  Hunter  v.  L.  Kinnaird's 

Tr.,  1829,  7  S.,  548.  (c)  Stair,  mpra — Ersk.,  tupra — and  see  Kennedy  ».  Bal- 

rymple,  1622,  M.,  11,898.  (/)  Stair,  «<pra— Ersk..  «(pro— Tait,  469.     The 

text  writers  do  not  state  that  the  presumption  is  raised  by  successive  receipts  for  less 
than  half-yearly  payments.  (g)  Stair,  1,  18,  2,  and  More's  Notes,  128— Bell's 

Pr.,  I  667— Tait,  470— Moristoun  r.  Nisbet's  Tenants,  1681,  M.,  11.394.  But  see  contra. 
Lady  Errol  r.  Cruickshanks,  1605,  M.,  11,892. 
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not  raise  the  presumption,  unless  the  son's  knowledge  of  the  pre- 
vious receipts  were  proved  {h).  But  the  presumption  applies  al- 
though two  of  the  discharges  were  to  the  original  debtor,  and  the 
third  to  his  representative  (t). 

§  387.  With  regard  to  discharges  by  the  creditor's  factor.  Lord 
Stair  observes  that  three  subsequent  discharges  are  only  sufficient 
against  the  chamberlain  during  his  commission,  and  against  his 
constituent  who  gave  him  power  to  discharge  during  that  commis- 
sion (i).  In  two  cases  the  Court  refused  to  infer  payment  of  by- 
gones from  the  existence  of  three  discharges  by  the  creditor's 
factor  (Z).  But  the  opposite  was  found  as  to  receipts  for  feu-duties 
by  a  factor  and  chamberlain  who  had  been  in  use  to  uplift  the  cre- 
ditor's maills  and  duties  (m),  and  as  to  receipts  for  rent  by  the  fac- 
tor who  had  framed  the  tenant's  lease  {n).  The  correct  principle 
seems  to  be  that,  while  receipts  by  one  who  has  a  general  manage- 
ment of  the  property  will  suffice,  it  is  otherwise  as  to  receipts 
granted  by  one  who  merely  acted  as  receiver  of  certain  terms'  rents, 
without  holding  such  an  office.  Discharges  by  successive  factors 
will  not  raise  the  presumption ;  yet  if  combined  with  other  circum- 
stances, they  may  go  far  to  infer  payment  (o). 

Where  tenants  had  by  their  landlord's  order  delivered  their 
grain  rents  to  certain  merchants,  the  receipts  granted  by  the  latter 
for  three  successive  years  were  held  not  to  infer  payment  of  the 
previous  rents  {p). 

§  388.  The  presumption  from  the  apocha  frium  annoruMy  ope- 
rates in  favour  of  the  creditor,  as  well  as  of  the  debtor.  Accord- 
ingly, where  the  debtor  in  an  annual-rent  claimed  repetition  of  one 
year's  duty  which  he  alleged  he  had  paid  twice,  the  Court  sustained 
the  creditor's  defence  that  three  subsequent  payments  had  been 
made  without  reservation  (r). 

§  389.  This  presimiption  is  excluded  where  the  arrears  have 
been  constituted  by  bond,  bill,  or  decree;  because  the  subsistence 


(A)  Gray  v.  Rcid,  1699,  M.,  11,899;  4  13.  Sup.,  466,  S.  C.  (t)  WiUiamson 

».  L.  Balgillo,  1681,  M.,  11,898.    But  see  Lady  Errol  v.  Cniickshanks,  tupra, 

(k)  Stair,  1,  18,  2.  (/)  Preston  v.  Scott,  1667,  M.,  11,897— E.  Marshall  v. 

Fraser,  1682,  M.,  8561,  11,899.  The  point  did  not  arise  purely  in  either  of  these  cases. 
See  also  Blackadder  v.  Cockburn,  1687,  M.,  8562,  8  B.  Sup.,  648— Grant  v,  M'Lean, 
1757,  M.,  11,402.  (m)  Wedderbum  t;.  Nisbet,  1612,  M.,  7181. 

(n)  Hunter  ».  Kinnaird's  Tr.,  1829,  7  S.,  648.  The  point  was  not  expressly  raised 
here.  (o)  See  Stair,  1,  18,  2,  Ist  ed.,  quoted  in  More's  ed.,  p.  166,  note  2. 

(/>)  Master  of  Corstorphine  w.  his  Tenants,  1686.  M.,  11,806.  (r)  Reid  v. 

Ogilvie,  1729,  M.,  11,400— More's  Notes,  124. 
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of  a  debt  so  liquidated  ought  to  be  disproved  by  writing,  or  by  a 
more  conclusive  inference  than  the  one  referred  to  (a).^  Yet  if  the 
circumstance  is  confirmed  by  long  delay  to  claim  payment,  or  by 
other  relevant  facts,  the  arrears  will  be  held  to  have  been  paid,  even 
where  they  were  constituted  by  writing  (t), 

§  390.  The  presumption  is  limited  to  previous  debts  of  the 
same  character  as  those  embraced  by  the  discharges  ;  and  therefore 
receipts  for  rent  will  not  raise  the  inference  that  grassums  due  once 
every  five  years,  have  been  paid  (u) ;  although  the  receipts  may  be 
important  in  connection  with  other  facts  inferring  payment  (x), 

§  391.  Where  the  receipts  contain  a  reservation  of  the  claim 
for  arrears,  of  course  it  will  not  be  presumed  that  these  have  been 
paid.  The  presumption  may  also  be  overcome  by  the  debtor  s  writ 
or  oath,  and  even  by  contrary  circumstances  sufficiently  strong  to 
infer  non-payment  (j/). 


CHAPTER  X. — OF  THE  PRESUMPTION  THAT  HONORARIES  HAVE 

BEEN  PAID. 

§  392.  Lord  Bankton  considers  that  advocates  may  sue  for  their 
fees,  but  that  it  is  discreditable  to  do  so  (a).  The  correct  view  in 
point  of  law  (whatever  may  be  said  of  its  equity  or  policy)  is,  that 
counsels'  fees  are   honoraries,  for  which  action  does  not  lie  (6). 


(a)  Ersk.,  8, 4, 10 — See  also  Master  of  Gorstorphine  v,  his  Tenants,  aupra — Pringle  v. 
Murray,  1767,  M.,  11,408— L.  Rosyth  v.  Wood,  1681,  M.,  11,895— More,  124^But  the 
presumption  is  not  excluded  by  a  mere  note  or  memorandum  which  is  not  a  proper 
document  of  debt;  M.  Annandale  v.  Johnstone,  1728,  M.,  11,400.  (/)  Stair, 

1,  18,  2— Ersk.,  ««pro— Grant  v.  M'Lean,  1757,  M.,  11,402— Douglas  v.  Bothwell,  1684, 
M.,  11,895 — Homes  v.  Anderson,  1744,  M.,  11,401.  («)  See  Lady  Errol  v. 

Cruickshanks,  1605,  M.,  11,892.  (x)  See  Hunter  v,  L.  Kinnaird's  Tr.,  1829, 

7  S.,  548.  (y)  Stair,  1,  18,  2 — Ersk.,  8,  4, 10 — Cases  supra,  in  notes. 

(a)  Bankt.,  4,  8,  4.  (b)  Stair,  1, 12, 5— ib.,  1,  13,  2— More,  126— Bell's 

Die,  "Honorarium" — Shand's  Prac., 81.  But  an  agent  who  has  received  payment  from 
his  client  of  fees  as  having  been  paid  to  counsel  is  bound  to  account  to  the  counsel  for 
them ;  Bell's  Die,  ib. — A  B,  1887,  15  S.,  748,  note.  Now  that  the  profession  of  an  ad- 
vocate is  followed  as  a  means  of  livelihood,  and  not  as  under  the  Roman  system,  whence 
the  rule  in  the  text  is  derived,  there  seems  to  be  no  good  reason  why  a  claim  for  re- 
muneration should  not  be  recognised  by  law. 


1  Patrick  v.  Watt,  1859,  21  D.,  687. 


284  PRESUMPTION  OF  PAYMENT  OF  UONORARIES  §  392- 

As  professional  etiquette  requires  fees  to  be  paid  in  advance,  tlie 
presumption  is  that  this  has  been  done  (c).  This  presumption, 
however,  does  not  hold  where  a  salary  is  payable  to  a  counsel  under 
special  agreement ;  in  which  case,  also,  the  principle  that  the  re- 
muneration is  an  honorary  is  inapplicable  (rf).  Professor  Bell  states 
generally  that  the  presumption  is  excluded  by  a  special  promise  or 
contract  (e).^ 

§  393.  At  one  time  physicians'  fees  also  were  regarded  as 
honoraries,  and  as  not  exigible  by  action  except  under  a  special 
contract  (/).  But  latterly  this  principle  has  been  relaxed  to  a 
great  extent ;  and  the  modern  rule  is  that  a  physician  may  sue  for 
his  fees,  but  that  law  presumes  that  his  services  have  either  been 
rendered  gratuitously  or  been  remunerated  at  the  time  of  attend- 
ance (g).  The  presumption  is  held  not  to  apply  to  attendance  dur- 
ing the  deathbed  sickness  (A);  which  for  this  purpose  has  been 
sometimes  limited  to  the  last  sixty  days  of  illness  (z).  This  limit, 
however,  is  not  quite  established  (t). 

§  394.  The  presumption  may  be  overcome  by  evidence,  direct 
or  circumstantial  {I) ;  and  it  was  held  not  to  apply  where  the 
physician's  account  for  medicines  was  unpaid,  and  where  it  was  not 
the  custom  of  the  district  to  pay  the  fees  at  the  time  of  attend- 

(c)  BeU'8  Pr.,  |  568— Tait,  471.  (d)  M'Kenzie  v.  Town  of  Burntisland, 

1728,  M.,  11,421,  11,102— Lockhart  v.  D.  Queensbery,  note  to  ib.,  M.,  11,102.  This  is 
eyidently  the  case  of  Lockhart  v.  D.  Gordon,  1780,  M.,  10,736 ;  where  an  advocate  was 
allowed  to  sue  on  a  bond  of  annuity  narrating  that  it  had  been  granted  for  "  seryices 
done ;"  Karnes'  Session  Papers,  No.  447— See  also  BeU's  Pr.,  g  668.  (e)  Bell's 

Pr.,  mpra.  (/)  Stair,  1,  12,  5— ib.,  1,  13,  2— Johnstone  v,  BoU,  1716,  M., 

11,418.  (g)  Tait,  471 — Bell's  Pr.,  supra.    Cases  in  next  two  notes. 

(A)  Sanders  v.  Hewat,  1822,  1  S.,  310  (new  ed.)— Russell  v.  Dunbar,  1717,  M., 
11,419 — Malcolm  v.  Balfour,  1744,  Elch.,  *'  Presumption,"  15 — Park  v.  Langland's  Reps., 
1756,  M.,  11,421 ;  and  see  Hamilton  v.  Gibson,  1781,  M.,  11,422— BeU's  Pr.,  mpra. 

(t)  Russell  V.  Dunbar,  supra — Tait,  471.  (A)  See  per  L.  President  in 

Sanders  v.  Hewat,  supra,  and  Park  v.  Langlunds,  supra.  (J)  In  Hamilton  v. 

Gibson,  1781,  M.,  11,423,  where  an  action  was  brought  for  fees  for  attendance,  not  during 
the  patient's  last  illness,  the  Court,  while  recognising  the  general  principle,  found  "  that 
particular  circumstances  may  make  an  exception,"  and  accordingly  they  rojielled  the 
defence.     The  nature  of  the  circumstances  is  not  reported. 


1  In  England,  a  barrister  has  no  action  for  hie  fees  ;  he  undertakes  a  duty,  but  docs 
not  enter  into  a  contract;  Swinfen  v.  Chelmsford,  1860,  5  Hurl,  and  Norm.,  890.  In  a 
recent  case  where  an  advocate  sued  an  agent  for  fees  alleged  to  have  been  received 
by  the  agent  from  his  clients,  and  not  paid  to  the  advocate,  the  Court  delayed  decision 
of  the  question,  whether  an  advocate  could  sue  for  fees,  and  allowed  a  proof  before 
answer;  Cullcn  r.  Buchanan,  1862,  24  D.,  1132. 
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ance  (m).  The  presumption  ought  not  to  hold  in  Scotland  in  re- 
gard to  the  fees  of  the  ordinary  medical  attendant  of  a  family,  the 
usual  practice  being  to  pay  such  bills  once  a  year  (n). 


CHAPTER  XI. — OF  THE  PRESUMPTION  THAT  PAYMENT  WAS  MADE 

BY  THE  PROPER  DEBTOR. 

§  395.  Where  a  debt  has  been  paid,  the  natural  inference,  and 
consequently  the  legal  presumption,  is  that  it  has  been  paid  by  the 
debtor  or  with  his  funds  (a). 

Thus  a  bill  or  promissory  note  with  a  general  receipt  is  pre- 
sumed to  have  been  retired  with  the  acceptor's  or  grantor's  money  (6). 
So  a  bill  for  the  acceptor's  accommodation,  with  a  general  receipt 
by  a  bank  (the  last  indorsee),  was  presumed  to  have  been  paid  by 
the  acceptor  or  on  his  behalf;  the  question  arising  between  the 
drawer  and  a  prior  indorsee  in  whose  possession  the  bill  was  found 
with  the  receipt  scored  (c).  And  where  a  bill  for  the  accommoda- 
tion of  a  party  not  appearing  on  it,  having  been  retired  and  marked 
paid,  was  found  in  the  hands  of  one  of  the  acceptors,  in  a  question 
between  him  and  a  co-acceptor's  heirs  it  was  presumed  to  have  been 
retired  with  the  funds  of  the  true  debtor  (rf).  And  a  bill  by  two 
acceptors,  being  found  blank  indorsed  in  the  hands  of  one  of  them, 
was  presumed  to  have  been  paid  by  them  equally  (e).  But  where 
a  bill  accepted  by  a  father  and  son  was  found  in  the  father's  hands, 
and  in  a  competition  of  the  son's  creditors  the  father  claimed  re- 
payment of  the  whole,  on  the  ground  that  the  bill  had  been  for  the 
son's  accoinmodation,  the  Court  held  that  it  must  be  presumed  that 
the  payment  had  been  made  with  the  funds  of  the  son  (/).  Again, 
where  a  party  alleged  that  he  had  paid  another  person's  debt,  and 
produced  receipts  in  that  person's  name,  which  he  had  retained  un- 
delivered, he  was  obliged  to  prove  by  the  debtor's  writ  or  oath  that 


(m)  Flint  v.  Alexander,  1795,  M.,  11,422— Melville  v,  Alexander,  1796,  note  to  ibid. 

(n)  See  Bell's  Pr.,  J  668.  (a)  Erek.,  8,  4,  6— Bell's  Pr.,  J  669— -More,  126— 

Tait,  472.  (b)  Ewing  v.  E.  Strathmore,  1882,  10  S.,  868— Webster  t;.  Thomas, 

16th  January  1819,  F.  C— Ferguson  v.  Young,  1798,  M.,  1488.  (e)  Brown  t>. 

Kerr,  1809,  Hume  D..  62.  (rf)  Jackson  v,  Williamson,  1826,  4  S.,  292. 

(e)  Campbell  v.  Cockburn,  1728,  M.,  11.684.  (/)  BaiUie  v.  Wilson,  1840, 

2  D.,  496.    In  this  case  the  father  and  son  had  eyideuily  been  in  collueion. 
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the  payment  had  not  been  made  from  the  funds  of  the  latter  (g). 
A  heritable  bond  lying  cancelled  in  the  hands  of  the  debtor's  heir 
was  presumed  to  have  been  paid  by  him,  not  by  the  executor  (A). 
Thus  also  a  tenant  was  not  allowed  credit  as  against  his  landlord 
for  payments,  the  receipts  for  which,  produced  by  him,  were  in  the 
landlord's  name  (t).  And  a  factor's  possession  of  bonds  and  bills 
granted  by  his  constituent  does  not  raise  the  inference  that  the 
factor  paid  them  (k).  Again,  where  A  subscribed  the  books  of  a 
joint  stock  company  for  certain  shares  of  stock  for  himself  and 
other  persons  respectively,  and  paid  the  advances  upon  their  shares, 
whereupon  a  certificate  was  made  out  bearing  these  parties  to  be 
creditors  of  the  company  for  the  Bums  so  paid  up,  it  was  presumed 
that  the  several  parties  had  advanced  the  sums  applicable  to  their 
respective  shares  (I).  The  presumption  applies  although  the  pay- 
ment was  made  by  the  hands  of  a  third  party  who  holds  a  receipt 
to  that  eflect  (m).  And  where  certain  receipts  for  annual-rents  in 
the  hands  of  one  or  two  creditors  bore  that  the  sums  therein  men- 
tioned had  been  paid  by  him  for  himself  and  in  name  and  for  behoof 
of  the  other  debtor,  the  Court  held  that  the  latter  had  contributed 
his  proportion  of  these  payments.  There  were  other  receipts  in  tb 
hands  of  the  same  party  bearing  simply  that  the  sums  had  been 
paid  by  him ;  and  it  was  not  contested  that  he  had  made  these  pay- 
ments from  his  o^vn  funds  {n), 

§  396.  This  presumption  may  be  overcome  by  the  terms  of  the 
receipt  (o).  Indeed  one  of  the  grounds  of  the  presumption  is,  that 
if  a  party  pays  with  his  own  funds  the  debt  due  by  another,  he 
ought  to  take  a  receipt  setting  forth  that  fact.  The  presumption 
may  also  be  overcome  by  the  writ  or  oath  of  the  proper  debtor  (p) ; 

(g)  Halyburton  v.  Cook,  1711,  M.,  11,528.  (A)  Wilson  v,  Dawling,  1669, 

M.,  11,625.  (*)  Nisbet  v.  Johnston,  1711,  M.,  11,628.     See  Veitch  t;.  Patcrson, 

1664,  M.,  11,888.  (*)  Gariiock  v.  Wilson,  1714,  M.,  11,630. 

(0  Corse's  Crs.  v.  Peddie,  1708,  M.,  11,626.  (m)  Trotter  v.  Robertson,  1672, 

M.,  11,526— Donaldson  v.  Walker,  1711,  M.,  11,628— Corse*s  Crs.  y.  Peddie,  supra.  See 
also  Nisbet  ».  Johnston,  tupra.  (n)  Gordon  v.  M*Ghie,  1711,  M.,  11,629. 

(o)  See  Soutar  v.  Soutar,  1827,  6  S.,  876,  where  an  accommodation  bill  having  been 
paid  in  two  instalments  by  one  of  the  parties  who  was  not  the  proper  debtor  in  it,  the 
receipt  for  the  first  instalment  being  in  general  terms,  while  on  the  balance  being  paid 
the  bill  and  protest  were  given  up  to  the  party  and  a  receipt  was  written  on  the  bill  in 
these  terms,  "Received  payment  from  G.  S.  as  indorsee;"  the  Court  held  that  both 
payments  had  been  made  by  him.  A  written  declaration,  however,  by  the  creditor  ex 
intervallo  will  not  be  regarded ;  indeed  it  is  inadmissible  as  evidence  to  any  effect.  See 
Nisbet  V.  Johnston,  tupra.  (p)  Trotter  v,  Robertson,  1672,  M.,  11,526 — Corse's 

Crs.  V.  Peddie,  1708,  M.,  ib.~Halyburton  v.  Cook,  1711.  M.,  11,528— Ferguson  ».  Young, 
1798,  M.,  1488— £wing  v.  E.  Stratlimore,  1882,  10  S.,  868;  affd.,  6  W.  S..  56. 
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which  was  formerly  regarded  as  the  only  admissible  proof  on  the 
point  (r).  But  the  later  cases  allow  it  to  be  redargued  by  a  proof 
prout  de  jure^  or  by  contrary  inferences  (s).  But  in  a  recent  case 
it  was  held  that  a  bill  of  exchange,  bearing  a  general  receipt  of 
payment  by  the  last  indorsee,  and  having  the  names  of  the  accep- 
tors cancelled,  cannot  found  an  action  by  a  prior  indorsee  into  whose 
hands  it  comes,  and  who  averred  that  the  bill  was  retired  by  him, 
unless  he  prove  his  averments  as  to  the  payment,  cancellation,  and 
receipt,  by  the  acceptors'  writ  or  oath  {t). 


CHAPTER  XII. — TUTOR  PRESUMITUR  INTU8  HABERE  ANTE 

REDDITAS  RATIONES. 

§  397.  Law  presumes  that  a  tutor,  who  has  not  accounted  for 
his  intromissions,  has  in  his  hands  funds  belonging  to  the  pupil 
suflBcient  to  meet  any  claim  which  he  may  have  against  the  pupil's 
estate  (a).  This  is  a  corollary  to  the  rule  that  tutors  are  not  bound 
to  account  till  their  office  expires;  and  it  has  a  wholesome  tendency 
to  produce  an  early  accounting,  as  well  as  to  prevent  tutors  from 
speculating  on  their  own  accoimt  with  the  funds  under  their  official 
care  (6).  This  presumption  is  twofold — Ist^  that  the  tutor  holds 
funds  sufficient  to  meet  any  claim  he  may  have  against  the  pupil  (c); 
and,  2cZ,  that  all  purchases  by  him  of  rights  affecting  the  pupil's 
estate  were  made  with  the  pupil's  money  {d).  It  applies  in  an  ac- 
tion by  a  tutor  against  his  ward  after  the  decennial  prescription  has 
extinguished  his  liability  to  account  for  his  intromissions ;  for  qvxie 
sunt  temporcUta  ad  agendum  are  frequently  perpetua  ad  eoccipiendum; 
and  the  pupil  does  not  claim  a  balance  from  the  tutor,  but  only 

(r)  Trotter  v,  Robertson— Corse's  Crs.  v.  Peddie— Halyburton  p.  Cook,  supra.    And 
EQQper  curiam  in  Ferguson  v.  Young,  mpra,  («)  Halyburton  i>.  Cook,  1713, 

M.,  11,887— Macneil  v.  Livingstone,  1768,  M.,  11,584— M'Nab  v.  Telfer,  1821,  2  Mur., 
481— M'Lauchlan  v.  Thomson,  1831,  6  F.  C,  490;  9  S.,  753,  S.  C— M'Kenzie  v,  Gor- 
don, 1889,  M'L.  &  Rob.,  117,  affirming  16  S.,  811— Wood  «.  Northern  Reversion  Co., 
1848,  11  D.,  254.     See  also  Irving  v.  Charteris,  1714,  M.,  11,531.  {t)  Martin  r. 

Smith,  1854, 17  D.,  148.  (a)  Stair,  1,  6,  28— Ersk.,  1,  7,  32—2  Fraser,  166, 

7— Tait,  478.  (6)  See  Ersk.,  1,  7, 19.  (c)  Tait,  478— Authorities  in 

note  (a).  {d)  Bankt.,  1,  7,  40 — Ersk.,  tMpra— Tait,  tupra — Fraser,  aupra — 

Tutor  of  Stormont  c.  his  pupil,  1662,  M.,  11,624— Melville  ».  Montgomery,  1676,  M., 
16,292— Cases  in  two  next  notes. 
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pleads  in  defence  that  the  claim  of  the  latter  is  presumed  to  have 
been  paid  before  the  years  of  prescription  had  elapsed;  a  pre- 
sumption which  must  be  available  to  him  until  the  tutor  has  ac- 
counted (e). 

§  398.  This  presumption  affects  not  only  the  tutor,  but  his 
onerous  assignees  holding  bonds  or  securities  which  affect  the  pu- 
pil's estate  (/).  But  it  does  not  apply  to  debts  due  to  the  tutor  by 
the  pupil's  ancestor ;  because  the  only  rational  foundation  for  it  re- 
stricts it  to  expense  incurred  by  the  tutor  on  the  minor's  account ; 
and  it  is  repugnant  to  justice  that  a  creditor's  right  to  demand  a 
just  debt  should  be  postponed,  in  consequence  of  his  having  under- 
taken a  friendly  and  gratuitous  office  for  his  debtor;  officium  nemini 
debet  esse  damnosum  (g).  In  the  same  way  the  presumption  cannot 
affect  rights  which  a  tutor  acquired  over  his  ward's  estate  before  his 
office  commenced ;  for  he  had  not  then  funds  belonging  to  the  pupil 
^vith  which  they  could  have  been  purchased. 

§  399.  The  presumption  applies  to  one  who  takes  up  office  as  a 
pro-tutor  (h). 

§  400.  This  presumption  will  be  overcome  by  the  tutor's  ac- 
counts showing  that  he  had  not  the  requisite  funds  in  his  hands  to 
make  the  payment  or  purchase  the  debt  objected  to  (t).  It  will 
also  be  redargued  by  proof  that  the  pupil's  father  died  embarrassed 
and  insolvent  (the  pupil  not  having  acquired  funds  from  another 
quarter),  and  that  the  tutor  while  in  office  had  advanced  money  to 
prevent  the  pupil's  estate,  which  was  heavily  burdened,  from  being 
dismembered  by  diligence  (i).  Stair  (Z)  and  Bankton  (m)  cite  a 
case  of  the  Earl  of  Wintoun  v,  Eamsay  (n),  to  show  that  the  assig- 
nee of  a  tutor,  who  had  acquired  a  bond  over  his  pupil's  estate  dur- 
ing the  tutory,  may  get  decree  against  the  latter  on  finding  caution 
to  repeat,  in  case  the  tutor's  accounts  should  show  that  he  had  funds 
in  hand  wherewith  to  have  paid  the  debt.  But  in  that  case  it  ap- 
pears that  the  defender  offered  to  pay  the  sum  to  the  pursuer  on 

(c)  Ersk.,  1,  7,  32— Bankt.,  1,  7,  40— Baillie  v.  Baillie,  1714,  M.,  10,001— Douglaa  ». 
Scott,  1737,  Elch.  -Tutor,"  No.  8;  M.,  10,004,  S.  C.  (/)  Stair,  3,  1,  22— 

ib.,  1,  6,  28— M'Dougall  v.  Applecross,  1686,  M.,  16,308— Ramsay  v.  Wintoun,  1662,  M., 
9977— Cleland  v.  BaiUie,  1679,  M.,  9983— Spence  v.  Scott,  1676,  M.,  9981— Brebner  v. 
Cook,  1714,  M.,  9998.     See  Nisbet  v.  Smith,  1686,  8  B.  Sup.,  594.  (ff)  Erek., 

1,  7,  82— Bankt.,  1,  7,  40— Newmills  v.  Smiths,  1687,  M.,  9989— Muirr.  Crawford,  1696, 
4  B.  Sup.,  298.  (A)  Buchanan  v.  Buchanan,  1766,  M.,  11,676— Theirs  v. 

Tolquhoun,  1686,  M.,  16,308— Nisbet  v.  Smith,  supra.  (i)  Stair,  1,  6,  28— 

Ersk.,  1,  7,  82.  (k)  Buchanan  v.  Buchanan,  tupra.  (/)  Stair,  1,  6,  28. 

(m)  Bankt.,  1,  7,  40.  (n)  E.  Wintoun  v.  Ramsay,  1662,  M.,  11,528,  9977. 
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his  finding  the  caution  referred  to,  and  that  the  tutor  was  only  one 
of  several,  and  had  not  personally  intromitted  with  his  ward's 
funds  (o). 


(o)  In  the  argument  of  Nlabet  v.  Smith,  1685,  8  B.  Sup.,  695,  with  regard  to 
assignees  of  tutors,  it  is  mentioned  that  the  decisions  E.  Wintoun  v,  Ramsay  and  Grier- 
Bon  V.  Carruthers  (unreported),  only  "  tie  them  to  find  caution."  But  little  or  no 
reliance  can  be  placed  on  the  latter  case,  especially  from  its  being  coupled  with  the  case 
of  E.  Wintoun  v.  Ramsay,  tupra ;  which,  as  already  shown,  was  not  a  decision  on  the 
point. 


VOL.  I. 
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TITLE  IX. 


OF  PRESCRIPTIONS. 


CHAPTER  I. — OF  THE  GENERAL  NATURE  OF  PRESCRIPTIONS. 

§  401.  The  lapse  of  time  has  important  eflfocts  in  establishing 
or  extinguishing,  fortifying  or  impairing,  rights  and  obligations. 
Besides  the  inferences  which  spring  from  undisturbed  possession 
on  the  one  hand,  and  mora  and  acquiescence  on  the  other,  all  codes 
of  law  recognise  absolute  rules  on  this  head ;  founded  partly  on  pre- 
sumptions, and  partly  on  grounds  of  public  policy.  In  this  coimtry 
these  rules  pass  under  the  general  term  "prescriptions;"  although 
some  of  them  are  more  correctly  called  "  limitations."  Prescriptions, 
then,  may  be  defined  as  rules  of  law  by  which  rights  and  obligations 
are  established  or  extinguished,  or  the  modes  of  proving  them  are 
limited,  in  consequence  of  the  lapse  of  time. 

§  402.  From  this  definition  it  is  manifest  that  prescriptions  are 
of  several  essentially  different  kinds.    They  may  be  classified  into^ 

1.  Those  by  which  rights  are  fortified  and  established;  e.g.,  the 
long  positive  prescription,  and  the  vicennial  prescription  of  retours. 
Such  prescriptions  are  founded  on  the  presumption  which  arises 
from  undisturbed  possession ;  and  they  are  designed  not  only  to 
protect  true  proprietors  from  the  forgery  of  competing  titles,  but 
also  to  give  that  confidence  in  the  stability  of  rights  of  property, 
which  is  essential  to  its  improvement,  and  to  the  prosecution  of 
useful  enterprises  engaged  in  upon  the  faith  of  it  (a). 

2.  Prescriptions  which,  proceeding  on  the  presumption  that  the 
creditor  has  relinquished  his  right,  absolutely  extinguish  it,  if  it 
has  not  been  prosecuted  within  the  prescriptive  period;  e.gr.,  the 
long  negative  prescription. 

(a)  Dig.,  41,  3,  1— Stair,  2, 12,  9-ErBk.,  8,  7,  1 
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3.  Prescriptions  which  proceed  on  the  presumption,  or  rather 
the  fiction,  that  the  obligant  and  obligee  at  entering  into  the  con- 
tract intended  that  it  should  only  last  for  a  limited  period ;  and 
which  are  therefore  implied  conditions  defining  its  duration ;  e.gr.,  the 
septennial  limitation  of  cautionary  obUgations. 

4.  Prescriptions  which  are  designed  to  protect  from  the  perpe- 
tuity of  certain  diligences  and  actions ;  e.g.,  the  triennial  limitations 
of  arrestments  and  actions  for  wrongous  imprisonment  and  spuilzies, 
and  the  vicennial  prescription  of  criminal  prosecutions  ; — and 

5.  Those  which  do  not  affect  the  right  or  obligation,  but  which, 
in  order  to  obviate  the  evils  arising  from  loss  of  evidence,  limit  the 
proof  either  to  the  oath  or  to  the  writ  or  oath  of  the  party  in  whose 
favour  they  run  ;  e.gr.,  the  vicennial  prescription  of  holograph  writs, 
the  sexennial  prescription  of  bills,  and  the  triennial  prescription  of 
merchant's  accoimts  ;  all  of  which  spring  from  corresponding  pre- 
sumptions. 

§  403.  It  is  only  the  last  class  of  prescriptions  which  directly 
involve  questions  on  the  law  of  evidence ;  and  therefore  it  is  only 
these  which  will  here  be  examined  in  detail.  Before  entering  upon 
them,  the  other  prescriptions  may  be  enumerated. 

§  404.  1.  The  long  positive  prescription  was  introduced  by 
1617,  c.  12,  for  the  protection  of  land  rights.  Under  it  possession 
for  forty  years  on  charter  and  sasine,  or  (where  there  is  no  charter) 
on  sasines  one  or  more  continued  and  standing  together,  renders 
the  right  secure  against  all  future  challenge  (6). 

2.  Undisturbed  possession  of  a  moveable  subject  for  forty  years, 
either  with  or  without  a  written  title,  creates  an  indefeasible  right 
of  property  in  it  (c).  Whence  this  rule  arises  has  been  a  moot  point 
among  Scotch  lawyers.  It  does  not  come  within  the  enactments 
regarding  the  long  positive  prescription ;  for  these  are  limited  to 
heritable  subjects  possessed  on  written  titles.  It  has  been  main- 
tained (d)  under  the  long  negative  prescription  noticed  in  next 
paragraph.  But  as  the  statutes  by  which  that  prescription  is  intro- 
duced speak  only  of  obligations  "made"  in  favour  of  the  party 
against  whom  the  prescriptions  run,  their  provisions  seem  not  to 
apply  to  the  claim  by  the  original  proprietor  of  a  moveable  subject 
to  vindicate  his  right  of  property.  The  correct  principle  seems  to 
be,  that  justice  and  public  policy  requiring  that  some  fixed  period 


{b)  See  this  treated  in  Enk.,  8,  7,  8,  al  fe^.— More,  276^Beir8  Pr.,  }  2002. 
(c)  Stair,  2,  12,  2— Ersk.,  8.  7,  7— More,  276.  (d)  See  Napier  on  Prescrip- 

tions, 88,  et  teq. — lb.,  76,  H  seq. 

t2 
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of  possession  of  moveables  be  sufficient  to  create  an  absolute  right 
of  property  in  them,  common  law  has,  on  the  analogy  of  the  long 
prescriptions,  established  a  presumption  jwm  et  dejure,  that  a  party 
who  has  for  forty  years  possessed  a  moveable  subject  is  the  pro- 
prietor of  it  (e). 

3.  The  long  negative  prescription  stands  upon  the  statutes  1469, 
c.  28, 1474,  c.  54,  and  1617,  c.  12 ;  which  create  forfeiture  of  a  right 
or  obligation,  heritable  or  moveable,  mutual  or  unilateral,  which  the 
creditor  has  neglected  to  exercise  or  prosecute  for  forty  years  (/). 
It  proceeds  on  the  presumption  of  abandonment. 

4.  By  1617,  c.  13,  retours  of  services  can  only  be  challenged  if 
the  summons  of  reduction  is  "  intented,  executed,  and  pursued" 
within  twenty  years  of  the  retour  and  service  (g).  The  decree  of 
service  under  the  new  form  of  procedure  has  the  benefit  of  the  sta- 
tute in  the  same  manner  as  the  old  retours  (A). 

6.  By  common  law  the  right  to  prosecute  criminally  prescribes 
after  twenty  years  from  the  date  of  the  offence,  unless  the  accused 
has  been  fugitated  (i). 

6.  By  1696,  c.  9,  actions  of  count  and  reckoning  competent  to 
pupils  and  minors  against  their  tutors  and  curators  prescribe  if  not 
insisted  in  within  ten  years  after  majority  (k). 

7.  By  1695,  c.  5,  the  duration  of  cautionary  obligations  is,  under 
certain  conditions,  limited  to  seven  years  (Z). 

8.  By  1669,  c.  10,  citations  for  interrupting  prescriptions  pre- 
scribe in  seven  years. 

9.  By  1701,  c.  6,  the  right  to  raise  action  for  wrongous  imprison- 
ment prescribes,  if  it  is  not  exercised  within  three  years  after  the  last 
day  of  the  imprisonment  (m).  This  applies  only  to  actions  for  the  sta- 
tutory penalties,  and  not  to  actions  at  common  law  for  damages  (n). 
It  is  also  limited  to  wrongous  imprisonment  on  criminal  charges,  and 
does  not  include  imprisonment  for  civil  debts  (o). 

10.  Actions  for  error  against  the  persons  of  inquest  were  only  com- 
petent within  three  years  from  the  date  of  the  retour  and  service  (j>), 

(0  See  Stair,  2,  12, 13~Bankt.,  2, 12, 1— Karnes*  Elucid.,  Art  88,  p.  240,  268— 
More,  276.  (f)  See  Erek.,  8,  7,  8— More,  266—1  BeU's  Com.,  886— Bell's 

Pr.,  606.  (ff)  See  Ersk,  8,  7,  19— More,  271— BelFs  Pr.,  2024. 

(A)  10  and  11  Vict.,  c.  47,  i  18— Duff  on  Recent  Stat.,  p.  68.  (i)  2  Hume, 

186—  2  Al.,  97— Macgregor  (Murder),  1778,  Hume,  ib.— Ersk.,  4,  4,  109. 

(*)  See  Ersk.,  8,  7,  26- More,  272— BeU's  Pr.,  686— See  ntpra,  §  897. 

(Q  See  Ersk.,  8,  7,  22— More,  272—1  BeU's  Com.  866.  (m)  See  Ersk., 

4,  4,  110.  (fi)  BeU's  Pr.,  J  2086— Sinclair  v,  Sinclair,  1742,  Elch.,  "Wrongous 

Imp.,"  9.  (o)  M'Christie  v.  Fisher,  1881,  9  S.,  812.  {p)  1494, 

c.  67-1617,  c.  18. 


*• 
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11.  Arrestments  prescribe  within  three  years  from  laying  them 
on,  when  the  debt  is  liquid ;  and  when  it  is  future  or  contingent, 
they  prescribe  within  three  years  respectively  from  its  becoming 
due  or  the  contingency  being  purified  (r). 

12.  Actions  of  removing  can  only  be  pursued  within  three  years 
after  their  respective  warnings  («). 

13.  "Actions  of  spuilzies,  ejections,  and  others  of  that  nature" 
(which  include  actions  of  intrusion  (^),  of  "  damages  for  demolish- 
ing a  mill"  (m),  and  the  like),  must  be  pursued  "  within  three  years 
after  the  committing  thereof"  (x).  This  prescription  does  not  aflPect 
an  ordinary  action  for  restitution  of  the  loss  occasioned  by  the 
spuilzie,  but  only  the  action  for  violent  profits  (j/), 

§  405.  The  prescriptions  which  are  more  particularly  examined 
here  are  the  vicennial  prescription  of  holograph  writs,  the  sexennial 
of  bills,  the  quinquennial  of  verbal  bargains  and  of  maills  and  duties, 
and  the  triennial  of  open  accounts.  The  first  of  these  prescriptions 
is  foimded  upon  the  presumption  that  if  a  writ  alleged  to  be  holo- 
graph has  not  been  claimed  upon  for  twenty  years,  it  is  not  genuine. 
The  others  proceed  upon  the  double  presumption  that  from  the  lapse 
of  the  statutory  period  the  alleged  obligation  was  not  contracted,  or 
that,  if  it  was,  it  has  been  implemented  or  discharged.  But  "  what- 
ever general  presumptions  may  have  weighed  with  the  Legislature  in 
passing  the  statutes  which  enact  these  prescriptions,  they  introduce 
no  presumptions,  but  enact  certain  specific  and  imperative  rules  on 
the  subject  of  probation"  (2). 

§  406.  The  cases,  therefore,  which  arise  on  these  limitations 
involve  two  questions ;  namely,  lat^  Does  the  document  or  claim 
come  under  the  statutory  rule  ?  And,  2d,  If  so,  has  the  pursuer 
proved  his  case  by  evidence  of  the  kind  to  which  he  is  limited  ? 
Thus,  when  the  vicennial  prescription  is  pleaded  in  an  action  upon 
a  holograph  bond,  it  may  be  necessary  imder  the  first  head  to  deter- 
mine whether  the  writing  is  one  of  those  struck  at  by  the  statute, 
whether  the  full  twenty  years  have  run  without  minority  or  any 
other  impediment,  and  whether  the  defence  has  been  elided  by 

(r)  1  and  2  Vict.,  c.  114,  J  22.    They  formerly  prescribed  in  five  years ;  1669,  c.  9. 

(«)  1579,  c.  82.    See  Erak.,  8,  7,  18.  {t)  L.  CraighaU  v.  Kinninmonth, 

1610,  M.,  11,068.  (ti)  Corbet  v.  Vans,  1610,  M.,  11,068.  (x)  1579, 

c.  81.    See  Ersk.,  8,  7,  16.  (y)  Ersk.,  ib.— Baillie  v.  Young,  1885, 18  S.,  472 

—Cases  in  8  B.  Sjmop.,  1650.  (2)  L.  FnUerion  in  Damley  v.  Kirkwood, 

1845,  7  D.,  600.  See  also  per  L.  Ju8t.-Cl.  Hope  in  Alcock  v,  Easson,  1842,  5  ib.,  868, 4 
— Collen  V.  Smeal,  1858, 15  lb.,  870. 


294  GENERAL  NATURE  OF  PRESCRIPTIONS.  §  406- 

action  or  diligence.  Then,  if  it  shall  be  found  that  the  statutory 
rule  applies,  the  next  point  is  whether  the  pursuer  has  proved  the 
genuineness  of  the  bond  by  the  defender's  oath;  and  this  may 
raise  questions  as  to  the  interpretation  of  the  oath,  the  eflfect  of  one 
defender's  oath  against  another,  and  the  like.  Similar  questions 
are  involved  in  cases  regarding  the  sexennial,  quinquennial,  and 
triennial  prescriptions ;  where  the  first  point  is, — Does  the  case 
come  under  the  statutory  rule  which  limits  the  pursuer's  proof  to 
the  defender's  writ  or  oath  ?  and  the  second  point  is, — If  so,  has 
the  pursuer,  by  means  of  that  evidence,  proved  both  the  constitu- 
tion and  the  subsistence  of  the  debt  (a)  ? 

§  407.  With  regard  to  all  the  statutes  referred  to,  the  defender's 
admissions  on  record  are  held  to  be  equally  binding  upon  him  as 
his  writ  or  oath  ;  and  that  not  so  much  from  their  being  equivalent 
to  either  of  these  kinds  of  proof,  as  in  consequence  of  the  funda- 
mental rule  of  pleading,  that  the  statements  of  fact  made  by  a  party 
on  record  are  conclusive  against  him  (6). 

§  408.  Great  caution,  however,  is  required  in  using  the  record 
in  place  of  the  statutory  mode  of  proof  On  the  one  hand,  there  is 
no  doubt  that  if  the  defender  distinctly  admits  that  the  bond  is 
genuine,  or  that  the  debt  is  resting-owing,  it  will  not  avail  him  to 
plead  prescription,  but  decree  will  be  given  against  him  without  a 
reference  to  his  oath  (c).  The  same  course  ought  also  to  be  followed 
in  an  action  on  a  prescribed  bill  or  account,  when  the  defender  dis- 
tinctly admits  that  the  debt  is  resting-owing,  and  states  a  defence 
independent  of  any  question  as  to  its  subsistence  (rf).  But  if  the 
defender  in  such  an  action,  without  admitting  resting-owing,  pleads 


(a)  The  obserrations  in  this  paragraph  are  taken  from  the  cases  of  Alcock  v,  Easson, 
1842,  6  D.,  866,  per  L.  Justice-Clerk  Hope  (which  is  the  leading  decision  on  this  sub- 
ject), and  Damley  v.  Kirkwood,  1845,  7  D.,  605,  per  Lord  Fnllerton.  The  application 
of  these  rules  to  the  different  prescriptions  is  considered  in  treating  of  them. 

(6)  Noble  V.  Scott,  1848,  5  D.,  727 — Alcock  ».  Eaason,  «ipra— Damley  v,  Kirkwood, 
tupra—WilaoTi.  v,  Strang,  1880,  8  S.,  625.  (c)  Bryson  v,  Aytoun,  1825,  4  S.,  180 

— Ritchie  v.  Little,  1886,  14  S.,  216 — Alcock  v,  Easson,  supra,  per  L.  Justice-Clerk. 

(d)  For  instance,  if  the  defender  admits  that  the  debt  was  incurred  and  has  not  been 
paid  or  discharged,  but  pleads  compensation,  the  admission  should  be  held  to  prove  the 
constitution  and  subsistence  of  the  debt,  the  defender  being  left  to  prove  his  counter- 
claim ;  because,  if  his  oath  were  taken,  he  would  not  be  allowed  to  contradict  his  state- 
ment on  record,  and  if  he  repeated  the  statement  in  his  oath  with  the  qualification  of 
set-off,  the  Court  would  find  the  debt  proved,  but  would  require  him  to  prove  the 
counter-claim,  which  would  be  an  extrinsic  qualification  to  his  oath.  This  course, 
however,  is  not  to  be  followed  where  the  defender  on  record  pleads  compensation  with- 
uut  admitting  the  debt.     See  the  text. 
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on  record,  Isty  prescription,  and  2rf,  an  alternative  defence  (such 
as  compensation),  which  can  only  operate  on  the  supposition  that 
the  debt  is  resting-owing,  the  pursuer  may  not  maintain  that  this 
second  plea  involves  an  admission  of  the  debt,  and  thereby  proves 
it.  The  defender's  position  in  such  a  case  is,  let,  that  the  debt  is 
prescribed,  which  means  that  resting-owing  is  denied,  and  can  only 
be  proved  by  his  own  writ  or  oath ;  and  2d,  supposing  that  he 
fails  in  that  plea  in  consequence  of  the  debt  being  held  not  pre- 
scribed, or  from  his  writ  or  oath  being  held  to  prove  resting-owing, 
— then,  and  not  till  then,  comes  in  the  alternative  defence,  "  esto 
that  resting-owing  shall  be  proved,  decree  may  not  be  given  against 
me,  because  the  debt  is  compensated,"  or  is  not  exigible  on  some 
other  ground.  The  burden  of  proving  that  defence  then  lies  upon 
him ;  and  if  he  does  not  instruct  it,  decree  will  be  given  against 
him.  In  such  a  form  of  pleading,  tlierefore,  if  the  case  comes  with- 
in the  statutory  rule,  the  proper  course  is  to  find  that,  in  terms  of 
the  statute,  the  debt  can  only  be  proved  by  the  defender's  writ  or 
oath  on  reference,  and  to  allow  the  pursuer  to  adduce  such  a  proof 
accordingly.  If  the  debt  is  not  proved  by  these  means,  of  course 
tho  defender  gets  absolvitor.  If  it  is  proved,  his  alternative  plea 
(c.gr.,  of  compensation)  will  come  to  be  considered  (e).  The  course 
adopted  in  some  cases,  of  finding  that  the  prescription  is  elided  by 
the  statements  relating  to  the  alternative  defence,  or  that  it  does 
not  apply  to  the  circumstances  of  the  case,  is  plainly  erroneous,  and 
has  been  reprobated  in  the  recent  and  most  authoritative  deci- 
sions (/).    It  is  also  erroneous  to  find  in  any  case  that,  as  the  con- 


(e)  Several  erroneous  decisions  on  this  head  may  he  traced  to  the  rule  which  requires 
a  defender  to  state  all  his  grounds  of  defence  at  once,  although  some  of  them  may  he 
prejudicial  to  the  others.  Were  it  not  for  this  rule,  a  party  sued  for  payment  of  a  pre- 
scrihed  hill  or  account  would  first  plead  a  general  denial  of  the  deht,  and  maintain  that 
the  only  competent  proof  against  him  is  his  own  writ  or  oath ;  and  afterwards,  if  it  were 
held  either  that  the  statute  on  which  he  founded  did  not  apply  to  the  case,  or  that  the 
deht  was  proved  hy  his  writ  or  oath,  he  would  propone  his  other  defence,  e^.,  of  com- 
pensation. Great  care  therefore  is  requisite,  lest  the  rule  of  practice,  which  requires  the 
whole  defences  to  be  pleaded  at  once,  should  deprive  the  defender  of  his  right  to  main- 
tain that  the  general  statutory  rule,  founded  on  the  nature  of  the  case  as  one  of  a  privi- 
leged class,  shall  be  applied  ante  onmia,  and  as  prejudicial  to  any  consideration  whatever 
of  the  circumstances  of  the  individual  case.  See  this  fully  considered  in  Alcock  v.  Eas- 
son,  1842,  6  D.,  866,  by  Lord  Justice-Clerk  Hope,  where  his  Lordship  mentions  that 
Lord  Chancellor  Eldon  greatly  objected  to  the  rule  of  pleading  referred  to,  on  account 
of  its  tendency  to  deprive  the  defender  of  the  proper  eifect  of  his  prejudicial  pleas.  See 
also  Campbell  v.  Qrierson,  1848,  10  D.,  861.  (/)  Alcock  v.  Easson,  aupra-^ 

Campbell  v.  Qrierson,  mpra. 
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stitution  of  the  debt  is  admitted  and  payment  is  not  averred,  the 
debt  is  resting-owing ;  because  the  plea  of  prescription  necessarily 
impliea  a  denial  of  resting-owing  (g), 

§  409.  When  the  admission  on  record  is  qualified,  eflTect  must 
be  given  to  the  whole  of  it,  and  unless  it  proves  the  subsistence  of 
the  debt,  the  defence  of  prescription  must  be  sustained.  It  is  in- 
competent to  contradict  the  qualification  by  evidence  jprow^  dejure, 
or  to  reject  it  as  improbable,  and,  on  the  admission  being  thus 
cleared  of  the  qualification,  to  hold  that  it  proves  the  debt  (h). 

In  fine,  the  point  to  be  determined,  both  in  the  vicennial  pre- 
scriptions and  the  shorter  prescriptions  above  mentioned,  is  not 
whether  the  deed  is  genuine  or  the  debt  due,  but  whether  these 
facts  respectively  are  admitted  by  the  defender  on  record,  or  by 
writ  or  oath.     . 

§  410.  A  defender  allowing  decree  in  absence  to  go  against  him 
after  the  prescriptive  period  may  open  it  up  and  plead  prescription ; 
a  decree  in  absence  not  importing  the  statutory  admission  (t). 

§  411.  As  these  prescriptions  or  limitations  are  designed  for 
the  protection  of  defenders,  and  are  in  their  nature  prejudicial  to 
the  rest  of  the  case,  they  must  be  maintained  tempesttve.  If  they 
are  waived,  or  are  omitted  until  an  order  for  a  proof  ^ow^  dejure 
has  been  granted  and  acquiesced  in,  or  if,  after  having  been  pleaded, 
they  have  been  abandoned,  they  may  not  be  maintained  on  the  de- 
fender finding  that  the  evidence  is  unfavourable  to  him  (i).  This 
kind  of  defence  ought  also  to  be  sustained  or  repelled  at  the  thres- 
hold of  the  case  (I)  ;  and  a  proof  ^ot*^  dejure  before  answer  should 
never  be  allowed,  because  the  very  object  of  the  statute  and  corre- 
sponding plea  is  to  exclude  that  mode  of  investigation  as  inconclu- 
sive and  apt  to  mislead  (m). 

These  remarks  will  have  cleared  the  way  for  a  detailed  consider- 
ation of  the  limitations  or  prescriptions  referred  to. 


(g)  Alcock  9.  EasBon,  wpra,-^Amphe\l  v,  Grierson,  nipm.  (A)  Alcock  v, 

Easson,  wpra.  (•)  Cases  noted  mfra,  §  468.  (A)  Ker  r.  Woods,  1882, 10 

S.,  774— M'Naughton  v.  M'NaugLton,  1818,  Hume  D.,  896.  See  also  Maule  o.  Somen, 
1822, 1  S.,  614~SmeUie  v.  GlUespie,  1888,  12  S.,  125,  sa  referred  to  in  L.  Ordinary's 
Note  in  Smellie  v,  Cochrane,  1886,  18  S.,  644.  (Q  Per  L.  Justice^Clerk  in  Alcock 

V,  Easson,  mq^ra,  1842,  6  D.,  866— Rose  v,  M*Leod,  1828,  7  S.,  14D.  (m)  Alcock 

p.  Easson,  n^pra. 
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CHAPTER  II. — OF  THE  VICENNIAL  PRESCRIPTION  OF  HOLOGRAPH 

WRITS. 

§  412.  The  Act  1669,  c.  9,  provides  "  that  holograph  missive 
letters  and  holograph  bonds  and  subscriptions  in  compt  books  with- 
out witnesses,  not  being  pursued  for  within  twenty  years,  shall 
prescribe  in  all  time  thereafter,  except  the  pursuer  offer  to  prove 
by  the  defender's  oath  the  verity  of  the  saids  holograph  bonds  and 
letters,  and  subscriptions  in  the  compt  books." 

§  413.  The  object  of  this  statute  is  to  prevent  fabricated  docu- 
ments of  obligation  from  being  received  as  holograph,  after  the 
means  of  detecting  the  fraud  have  been  destroyed  or  impaired  by 
lapse  of  time.  Nor  is  there  any  inconsistency  between  the  privilege 
and  the  prescription  applicable  to  holograph  writs ;  for,  while  the 
extreme  difficulty  of  successfully  forging  a  person's  handwriting 
throughout  a  deed  makes  it  safe  and  proper  to  dispense  with  the 
attestation  of  witnesses  to  such  writings,  yet,  as  the  means  of  de- 
tecting and  proving  forgery  are  perishable,  the  duration  of  the  pri- 
vilege ought  to  be  limited. 

§  414.  This  Act  applies  only  to  specific  kinds  of  holograph 
writings,  namely,  "  holograph  missive  letters,  and  holograph  bonds 
and  subscriptions  in  compt  books  without  witnesses."  In  one  case 
the  following  question  arose — Lord  Breadalbane  having  a  recom- 
mendation from  the  Scotch  Privy  Council  to  the  Lords  of  the  Trea- 
sury for  payment  of  £300,  had  delivered  it  to  Sir  Patrick  Murray 
(who  was  then  Receiver-General),  with  a  note  appended  to  it  bear- 
ing that  the  contents  had  been  received  by  him  from  Sir  Patrick, 
who,  on  the  other  hand,  granted  his  Lordship  a  holograph  acknow- 
ledgment bearing  that  the  £300  was  stated  in  his  accoimts,  and 
that  if  the  same  were  allowed  by  the  auditors,  the  money  would  be 
paid  to  his  Lordship.  The  article  was  passed  by  the  auditors,  and 
in  the  fortieth  year  thereafter.  Lord  Breadalbane's  heir  claimed  the 
amount  from  the  representatives  of  Sir  Patrick.  The  defender  hav- 
ing pleaded,  inter  alia,  the  vicennial  prescription ;  to  which  the 
pursuer  answered  that  the  document  did  not  come  within  any  of 
the  classes  specified  in  the  statute ;  the  Court  first  sustained  the 
defence  on  the  statute,  but  afterwards  modified  this  view,  and 
found  that,  in  the  whole  circumstances  of  the  case,  no  action  lay 
for  the  sum  sued  for ;  and  the  House  of  Lords  on  appeal  affirmed 
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tbe  latter  judgment  (a).  In  a  case  reported  by  Lord  Monboddo, 
"  tbe  Lords  found  that  a  holograph  paper  after  twenty  years  could 
not  prove  any  fact  tending  to  establish  an  obligation,  and  was  to 
be  considered  in  every  respect  as  good  for  nothing,  unless  supported 
as  the  law  directs  "  (6).  It  seems,  however,  that  this  decision  was 
not  meant  to  extend  the  prescription  to  other  documents  than  those 
specified  in  the  statute,  but  to  show  that  it  applied  wherever  a  do- 
cument falling  within  any  of  the  statutory  definitions  was  adduced 
after  the  twenty  years  in  evidence  of  an  obligation.^ 

§  415.  The  Act  is  only  directed  against  writings  "  pursued  for" 
after  the  twenty  years.  It  does  not  aflfect  documents  used  to  in- 
struct a  defence,  as  payment  or  discharge.  Whether  it  applies  to 
writings  founded  on  after  the  twenty  years  to  prove  a  defence  of 
compensation,  which  partakes  of  the  nature  of  a  counter-suit,  has 
not  been  settled  (c). 

§  416.  This  prescription  is  excluded  by  an  action  raised  upon 
the  holograph  writ  within  the  twenty  years  (rf),  although  the  docu- 
ment was  not  produced  in  Court  during  the  process  (e).  But  the 
running  of  a  counter-claim  on  the  debt  contained  in  the  writing 
will  not  prevent  the  statute  from  operating  upon  it  (/),  although 
pleading  compensation  upon  the  debt  within  the  twenty  years  will 

(a)  CampbeU  v.  Halkett,  1747,  M.,  11,634,  Elch.,  "  Prescription,"  No.  29,  S.C.;  affd. 

Cr.  and  St.,  427.  (b)  Bank  of  Scotland  i;. ,  1747,  6  B.  Sup.,  748.    The 

remainder  of  the  report  bears,  "  This  case  was  put, — Suppose  a  holograph  letter  or  de- 
claration twenty  years  old  produced  to  instruct  that  an  assignation  was  in  trust ;  it 
would  signify  nothing  though  the  obligation  would  not  arise  in  such  a  case  from  the 
paper,  but  from  the  trust  of  which  the  paper  was  only  a  proof." 

(c)  The  quinquennial  and  triennial  prescriptions  apply  to  defences  of  compensation, 
as  well  as  to  actions  on  the  obligation.     See  infra,  (d)  Act  supra^  i  412. 

(e)  Simpson  v.  Brown,  1791,  Bell's  Octavo  Ca.,  888.  (/)  WaUrinshaw  v. 

Knsppemy,  1787,  Elch.,  "  Prescription,"  No.  15. 


^  The  Act  seems  to  apply  to  all  holograph  writings  on  which  an  obligation  can  be 
founded.  A  pursuer  raised  an  action  against  the  heir  of  his  deceaaed  brother,  conclud- 
ing alternatively  for  constitution  of  a  sum  of  money  advanced  to  the  deceased  brother, 
as  a  debt  against  his  heir,  or  for  conveyance  of  certain  heritable  subjects.  As  to  these 
heritable  subjects,  he  averred  that  there  had  been  a  joint  purchase  by  himself  and  his 
brother,  that  his  brother  had  agreed  to  convey  his  share  to  the  pursuer  on  payment  of 
a  sum  of  money,  and  that  the  pursuer  had  paid  the  sum  concluded  for.  The  pursuer 
founded  on  letters  which  he  said  were  holograph  of  his  brother ;  and  in  one  of  which 
receipt  of  a  large  part  of  the  sum  concluded  for  was  admitted,  but  the  date  of  the  last 
of  the  letters  was  more  than  twenty  years  prior  to  the  date  of  the  action.  In  these 
circumstances  the  plea  of  vicennial  prescription  was  sustained ;  and  the  Court  found 
that  the  letters  could  not  be  founded  on  "  unless  the  pursuer  offered  to  prove  the  verity 
thereof  by  the  defender's  oath  ";  Mowat  v.  Banks,  1856, 18  D.,  1098. 
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do  BO  (g).  The  effect  of  the  document  is  preserved  by  raising  dili- 
gence, as  well  as  by  suing,  upon  it ;  but  merely  registering  it  with 
a  view  to  charge  the  debtor  will  not  suffice  (h).  Nor  is  a  suspen- 
sion of  a  threatened  charge  upon  the  writ  sufficient,  being  an  act  of 
the  alleged  debtor  in  anticipation  of  diligence  which  he  meant  to 
resist  (t). 

§  417.  Professor  More  (i)  observes,  that  it  "  is  generally  agreed 
that,  to  keep  alive  a  holograph  bond  or  other  deed,  it  is  not  neces- 
sary that  any  action  or  diligence  should  be  raised  upon  it  within 
the  twenty  years,  provided  it  has  all  along  been  acted  upon  and 
recognised  as  a  binding  obligation,  by  the  payment  of  interest  or 
otherwise.  It  is  held  to  be  *  pursued  for'  within  the  statutory  period 
by  such  acts  recognising  its  validity,  and  the  statute  seems  to  con- 
template cases  where  nothing  has  taken  place  or  been  done  under 
the  document  for  twenty  years."  But  this  view,  however  just  and 
equitable,  seems  hardly  to  be  consistent  with  the  terms  of  the 
statute  (?). 

§  418.  The  effect  of  action  or  diligence  on  the  document  is  to 
exclude  the  operation  of  the  statute,  and  to  keep  the  writ  in  force 
until  it  be  extinguished  by  the  long  negative  prescription,  or  be 
discharged  (m).  Mr  More  considers  that  pajTnent  of  interest  upon 
the  writ  should  have  the  same  effect  {n), 

§  419.  The  twenty  years  commence  at  the  date  of  the  docu- 
ment, although  the  obligation  under  it  be  future  or  contingent  (o). 
They  do  not  run  against  minors  during  their  minority  (p). 

§  420.  The  statute  does  not  extinguish  the  debt  or  obligation, 
but  only  the  holograph  writ  as  proof  of  it ;  and  if  the  creditor  prove 
the  "  verity  " — that  is,  the  holograph  quality  of  the  "  bond  and 
letter" — ^by  the  debtor's  oath  on  reference,  its  full  effect  will  be 
restored  (r).  It  is  not  enough  merely  to  prove  that  the  subscrip- 
tion is  genuine ;  for  that  would  only  put  the  writ  into  the  position  of 

(ff)  fnfra,  g  436.  (A)  Wright  v,  Wright,  1717,  M.,  11,268. 

(t)  Wright  r.  Wright,  tupra.  (k)  More,  271.  (/)  It  certainly 

seems  aheurd  that  a  payment  nnder  compnlsion,  or  a  decree  in  absence,  should  exclude 
the  prescription ;  while  a  voluntary  payment,  which  is  the  strongest  recognition  of  the 
authenticity  of  an  obligatory  document,  should  not  have  that  effect.  In  this  view  of 
the  law,  not  only  would  a  document  on  which  interest  had  been  paid  for  nineteen  years 
prescribe  in  the  twentieth,  but  payment  of  interest  continued  after  the  twenty  years 
have  run  would  not  bar  prescription.  Perhaps  the  writs  in  such  cases  may  be  sustained 
on  the  ground  of  ret  inUrventwi  or  homologation,  or  of  personal  exception  against  the 
defender  pleading  the  statutory  rule.  (m)  Act  cited  supra,  §  412. 

(fi)  More,  271.  (o)  Act  quoted  supra,  §  412 — Home  i>.  Donaldson,  1773, 

M..  10,992— More,  271.  (/>)  Act  quoted  §  412.  (r)  lb. 
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one  signed  but  improbative  («).  The  "  subscriptions"  in  the  count 
books,  however,  are  eflfectual  if  their  genuineness  is  proved  by  the 
party's  oath  on  reference  (t). 

No  case  seems  to  have  arisen  as  to  the  eflTect  of  the  defender 
having  admitted  by  writ  that  the  document  is  genuine. 

§  421.  Where,  the  original  obligant  has  died,  reference  may  be 
made  to  the  oath  of  his  heir,  who  may  have  complete  personal 
knowledge  of  the  fact  in  issue  (u).^  But  it  is  not  enough  for  the 
creditor  to  prove  in  this  way  the  heir's  opinion  or  inference  from 
comparatto  literatim  or  other  circumstances,  that  the  document  is 
genuine ;  for  the  statute  contemplates  the  party's  oath  of  know- 
ledge, not  of  mere  credulity  (v).  Yet,  wherB  the  heir  deponed 
that,  looking  to  the  circumstances,  "he  could  not  have  a  doubt 
upon  the  point,"  although  he  could  not  swear  positively  to  the 
fact,  the  Court  held  the  statutory  proof  to  be  complete,  one  judge 
remarking, — "  Shall  we  not  believe  what  the  heir  himself  be- 
Ueves?"(w;) 

§  422.  As  the  statute  is  not  founded  on  a  presumption  of  pay- 
ment, the  creditor  does  not  require  to  refer  to  his  debtor's  oath 
whether  the  debt  is  resting-owing  {x)  ;  and  any  statement  on  that 
point  is  extrinsic  to  the  reference  (y). 

§  423.  It  is  not  para  judicis  to  enforce  this  statute.  The  pre- 
scription is  a  privilege  of  the  defender,  and  must  be  pleaded ;  and, 
therefore,  if  he  joins  issue  on  a  proof  ^cm^  dejure^  he  will  be  bound 
by  the  result  (2). 

(<)  E.  Leven  v.  Amot,  1716,  M.,  10,991— Dalzier^.  L.  LindoreB,  1784,  M.,  10,994— 
Graham  v.  Cochrane,  1726,  M.,  10,992— Ivory's  Ersk.,  p.  771,  note— 1  Bell's  Com., 
880,  correcting  Ersk.,  8,  7,  26.  (t)  Act  quoted  tupra,  {  412. 

(u)  Dalziel  v.  L.  Lindores,  1784,  M.,  10,994,  Hailes,  984,  S.C. — Graham  v.  Cochrane, 
1725,  M.,  10,992~Brown  v,  Crawford,  1741,  M.,  9417— Cimfra  Mackenzie's  Observ., 
Works,  vol.  i,  p.  442.2  (y^  Brown  ».  Crawford,  supra  (Eilkerran's  Rep.),  M., 

9418.  (to)  Dalziel  v.  L.  Lindores,  as  reported  by  Hailes,  tupra.    See  also 

Graham  v,  Cochrane,  tupra,  (x)  Muir  v.  Cunningham,  1696,  4  B.  Sup.,  269 

— -E.  Leven  v.  Amot,  1716,  M.,  10,991.  (y)  Ersk.,  4,  2, 11— Kinloch  ».  L. 

Conservator,  1626,  M.,  18,281— Grant  v.  Anderson,  1706,  M.,  18,286.  (2)  Wyse 

V.  Wyse,  1847,  9  D.,  1406— 5tipra,  I  411. 


2  Mowat  v.  Banks,  1866,  18  D.,  1098,  tupra,  i  414,  note  >. 
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CHAPTER  III. — OP  THE  SEXENNIAL  PRESCRIPTION  OF  BILLS  AND 

PROMISSORY  NOTES. 

§  424.  The  prescription  of  bills  and  promissory  notes  was  intro- 
duced by  12  Geo.  Ill,  c.  72,  which  enacts: — "Whereas  the  not 
limiting  bills  and  promissory  notes  to  a  moderate  endurance  in  that 
part  of  Great  Britain  called  Scotland  has  been  found  by  experience 
to  be  attended  with  great  inconveniences,  for  remedy  whereof  be  it 
enacted,  by  the  authority  foresaid,  that  no  bill  of  exchange  or  in- 
land bill  or  promissory  note  executed  after  the  15th  day  of  May 
1772  shall  be  of  force  or  effectual  to  produce  any  diligence  or  action 
in  that  part  of  Great  Britain  called  Scotland,  unless  such  diligence 
shall  be  raised  and  executed,  or  action  commenced  thereon,  within 
the  space  of  six  years  from  and  after  the  terms  at  which  the  sums 
in  the  said  bills  or  notes  became  payable"  (a). 

"  Provided  always,  that  no  notes  commonly  called  bank  notes  or 
post  bills,  issued  or  to  be  issued  by  any  bank  or  banking  company, 
and  which  contain  an  obligation  of  payment  to  the  bearer,  and  are 
circulated  as  money,  shall  be  comprehended  under  the  aforesaid 
limitation  or  prescription ;  and  that  it  shall  and  may  be  lawful  and 
competent,  at  any  time  after  the  expiration  of  the  said  six  years, 
in  either  of  the  cases  before  mentioned  (6),  to  prove  the  debts  con- 
tained in  the  said  bills  and  promissory  notes,  and  that  the  same  are 
resting  and  owing,  by  the  oaths  or  writs  of  the  debtor"  (c). 

"  And  it  is  hereby  enacted  and  declared,  that  the  years  of  the 
minority  of  the  creditors  in  such  notes  or  bills  shall  not  be  computed 
in  the  said  six  years"  (d). 

These  enactments,  which  at  first  were  only  temporary,  were 
made  perpetual  by  the  33  Geo.  Ill,  c.  18,  §  35. 

I.  Scope  avd  effect  of  this  prescription, 

§  425.  Under  the  enactments  thus  quoted,  a  bill  or  promissory 
note  loses  its  force  and  effect  as  a  probative  document  of  debt,  if  ac- 
tion or  diligence  is  not  raised  upon  it  within  the  statutory  period ; 
but  the  creditor  will  nevertheless  succeed  in  his  claim,  provided  he 
prove  the  debt  contained  in  the  bill  or  note,  and  the  subsistence  of 

(a)  I  87.  (h)  These  referred  to  {  87  quoted  aboYe,  and  }  88  as  to  bills 

dated  before  the  Act  came  into  operation.  (c)  2  89.  (d)  §  40. 
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that  debt,  by  the  writ  or  oath  of  the  alleged  debtor.  "  During  the 
six  years  the  bill  proves  itself ;  and  the  burden  of  disproving  value 
or  proving  payment  lies  on  the  debtor,  and  is,  of  course,  limited  to 
the  writ  or  oath  of  the  holder.  Aft^r  the  lapse  of  six  years  the 
burden  of  proving  the  *  debt  contained  in  the  bill,'  and  *  that  it  is 
resting-owing,'  is  laid  upon  the  holder  of  the  bill ;  and  that,  too,  is 
limited  to  the  writ  or  oath  of  his  adversary  "  (e). 

§  426.  Accordingly,  a  prescribed  bill  is  not  only  ineffectual  as 
a  sole  ground  of  action,  and  incompetent  as  the  foundation  of  sum- 
mary diligence  (/) ;  but  it  cannot  be  used  for  any  purpose  which 
involves  its  subsistence  as  an  obligatory  document.  A  prescribed 
bill  was  therefore  held  not  to  be  a  suflScient  voucher  of  a  claim  in  a 
sequestration,  so  as  to  entitle  the  claimant  to  vote  at  the  election 
of  the  trustee  ;  and  the  circumstance  that  the  claimant,  as  founding 
on  the  debt  in  the  bill,  had  been  the  concurring  creditor  in  the 
petition  for  sequestration,  was  held  not  to  obviate  the  prescription 
which  the  other  creditors  were  entitled  to  plead  (g).^  It  has  some- 
times been  thought  that  after  the  six  years  action  could  only  be 
raised  for  the  debt,  and  that  a  summons  laid  upon  the  bill  was  in- 
competent (h).  But  the  recent  practice  admits  summonses  so  li- 
belled :  because  the  statute  allows  the  "  debt  contained  in  the  bill " 
to  be  proved  in  a  certain  way,  and  therefore  in  suing  for  the  debt 
the  bill  may  be  libelled  on  descriptione  (i). 

§  427.  The  statute,  however,  only  applies  to  actions  laid  upon 
bills  as  subsisting  documents  of  debt.  A  claim  of  relief  or  recourse 
for  the  amount,  on  the  ground  that  the  pursuer  retired  the  bill  on 
behalf  of  the  defender,  does  not  come  within  the  statutory  rule ;  for 
it  proceeds  on  the  averment  that  the  bill  is  extinguished,  and  there- 
fore a  reference  to  the  debtor's  oath  as  to  its  subsistence  would  be 
inept.  This  principle  was  applied  to  a  claim  by  the  acceptor  of  a 
bill  against  the  drawer,  on  the  ground  that  he  had  accepted  and 

(«)  Per  Lord  FuUerton  in  Damley  v.  Kirkwood,  1845,  7  D.,  600.  (/)  Scott 

0.  Brown,  1828,  7  S.,  192.  Here  an  adjudication  on  a  prescribed  bill  waa  held  inept. 
See  this  case  infraf  {  480  (2).  So  in  Armstrong  v.  Johnstone,  1804,  M.,  11,140,  dili- 
gence by  arrestment  on  a  prescribed  bill  was  held  to  be  inept,  and  its  nullity  not  to 
have  been  remoyed  by  the  subsequent  oath  of  the  debtor  admitting  the  debt. 

(ff)  Lockhart  v.  Mitchell,  1849,  11  D.,  1841.  See  also  Wink  v.  Mortimer,  1849,  11 
D.,  995.1  (A)  StirUng  9.  Lang,  1880,  8  S.,  688— BeU^s  Pr.,  §  596. 

(1)  Christie  v.  Henderson,  1888,  11  S.,  744— Napier  on  Prescriptions,  829— Shand*s 
Prac.,  218.    See  also  Bell's  Pr.,  tupra. 


1  Nisbet  and  Romanes  v.  NicoU,  1856,  18  D.,  1042. 
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paid  the  bill  on  the  drawer's  behalf  (k).  And  where  a  bill  had  been 
accepted  by  two  parties  in  consideration  of  value  to  one  of  them, 
the  sexennial  prescription  was  held  not  to  apply  in  an  action  of  re- 
lief against  him  by  the  other  acceptor,  who  had  been  obliged  to  re- 
tire it  (Q.  The  same  principle  will  apply  to  a  claim  by  the  agent 
of  a  party  to  a  bill  (not  being  himself  an  obligant  in  it)  for  repay- 
ment of  the  amount,  as  having  been  advanced  by  him  on  behalf  of 
his  constituent  (m).  But  where  the  drawer  of  a  bill,  being  the  ac- 
ceptor's law  agent,  had  discounted  it  with  a  bank,  and  retired  it 
when  due,  taking  a  special  receipt  to  that  effect  from  the  bank ;  in 
an  action  at  the  instance  of  his  representatives  against  the  acceptor 
after  the  lapse  of  six  years,  on  the  ground  that  he  had  paid  the  bill 
on  the  acceptor's  behalf,  the  statutory  rule  was  applied  (?i).  Here, 
it  will  be  observed,  the  action  was  at  the  instance  of  the  proper 
creditor  in  the  bill  against  the  proper  debtor,  which  position  of  the 
pursuer  could  not  have  been  affected  by  the  collateral  transaction 
with  the  bank ;  and  as  the  statute  would  have  applied  in  an  action 
by  the  bank  against  the  acceptor,  it  must  have  been  equally  appli- 
cable to  an  action  against  him  by  the  drawer,  who  had  come  into 
the  shoes  of  the  bank. 

§  428.  The  statute  does  not  affect  a  bill  when  founded  on  to 
instruct  a  defence  (o),  e,g,,  where  one  being  sued  to  account  for  his 
intromissions  takes  credit  for  payments  of  bills  granted  by  the  pur- 
suer either  to  himself  {p)  or  to  third  parties  (r).  It  has  not  been 
settled  whether  a  bill  founded  on  to  instruct  a  plea  of  compensation 
comes  under  the  statutory  nde  («).  It  will  probably  be  held  to  do 
so ;  because  the  equitable  rule  which  allows  a  party  to  plead  his 
counter  claim  without  a  separate  action  of  constitution,  should  not 
exclude  the  other  party  from  any  pertinent  plea  either  as  to  the 
existence  or  the  proof  of  the  counter  claim.* 

§  429.  If,  however,  a  bill  has  been  granted  by  way  of  constitu- 
tion or  collateral  security  for  an  obligation  existing  independently 
of  it,  the  creditor  suing  for  implement  of  that  obligation  is  not  af- 
fected by  the  circumstance  that  the  bill  has  been  prescribed ;  and 

{k)  Ralston  v.  Lamont,  1792,  M.,  1588;  11,180,  S.  G.  {1}  JoUy  v.  M'Neill, 

1829,  7  S.,  666.  (m)  See  Hall  v,  Amot,  1887, 16  S.,  268.  (n)  Buchanan 

9.  Macdonald,  1840,  2  D.,  1444.  The  distinction  between  this  case  and  Ralston  «. 
Lamont,  9upr<gf  is  narrow.  (o)  Act  quoted  tupra^  }  424.  {p)  Thomson 

V.  Balvaird,  1884,  18  S.,  212.  (r)  HaU  v.  Aruot,  1887,  16  S.,  268. 

(t)  The  triennial  and  quinquennial  prescriptionB  apply  to  debts  pleaded  in  compen- 
sation.    See  it{fra. 


*  This  seems  assumed  in  the  case  of  Ross  v.  Robertson,  1856, 17  D.,  1144. 
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therefore  he  is  not  shut  up  to  proving  his  claim  by  his  debtor's  writ 
or  oath  (f).^ 

§  430,  The  statutory  limitation  does  not  apply  if  diligence  has 
been  raised  or  executed,  or  action  commenced,  on  the  bill  within 
the  six  years  (u).  It  was  therefore  held  to  be  barred  by  a  charge 
of  homing  (a;),  or  a  horning  and  caption  (y)  on  the  bill ;  but  not  by 
merely  protesting  it  and  registering  the  protest  (2),  or  by  a  general 
charge  upon  it  to  enter  heir  to  the  original  debtor  (a).  It  is  doubt- 
ful whether  the  limitation  is  excluded  by  a  meditattone  Jiigae  war- 
rant ;  which  is  a  preliminary  step  to  enable  one  to  use  diligence 
effectually,  rather  than  actual  diligence  (b).  An  informal  (c)  or 
incompetent  (d)  action,  or  one  before  an  incompetent  court  (e),  or 
against  a  wrong  party  (/),  raised  during  the  six  years,  will  not 
keep  a  bill  in  force.  Nor  will  an  action  in  which  the  defender  was 
unable  to  appear  from  its  having  been  raised  in  a  foreign  country  at 
war  with  his  own  (gr).  But  the  circumstance  of  the  defender  hav- 
ing been  an  outlaw  when  the  action  was  raised,  will  not  prevent  it 
from  excluding  prescription  (A).  An  action  which  has  been  al- 
lowed to  fall  asleep  will  exclude  (t)  ;  but  it  is  more  than  doubtful 
whether  one  which  has  been  abandoned  will  do  so  (i).  An  action 
in  which  the  defender  was  assoilzied  does  not  interrupt  the  long 
prescription  (Z).  In  a  case  of  quinquennial  prescription  it  was  held 
to  be  no  bar  that  the  landlord  had  executed  a  sequestration  in  secu- 
rity of  rent  not  yet  due,  and  had  allowed  the  tenant  to  sell  the  se- 
questrated effects ;  such  sequestration  being  by  way  of  security  for 
the  debt,  and  not  diligence  for  payment  of  it  (w). 

(t)  Hunter  v.  Thomson,  1848,  6  D.,  1286— Sinclair  v,  Sinclair,  1828,  2  S.,  600— 
Campbell  v.  Campbell,  1797,  M.,  1648.  (u)  12  Geo.  Ill,  c.  72,  }  87,  supra,  {  424 

—Roy  V.  CampbeU,  1850, 12  D.,  1028.  (z)  Henderson  v,  Stewart,  1880,  9  S., 

180 — ^Main  v,  Wilson,  1889,  1  D.,  722  (here  there  was  also  a  poinding) — ^Fraser  v. 
Urquhart,  1881,  9  S.,  728.  (y)  Thomson  v.  Easton,  1881,  9  S.,  759. 

{z)  Scott  V,  Brown,  1828,  7  S.,  192— Donglas,  Heron,  &  Co.  v.  Richardson,  1784, 
M.,  11,127— Armstrong  v.  Johnstone,  1804,  M.,  11,140.  (a)  Thomson  v.  E.  Lin- 

lithgow, 1708,  M.,  4504.  (b)  See  Boag  v.  Fisher,  1849,  11  D.,  862. 

(e)  Gordon  9.  Bogle,  28d  June  1784,  F.  C,  and  M.,  11,127— Baillie  v,  Doig,  2d 
March  1790,  F.  C.  (d)  Cochrane  v.  Prentice,  1841,  4  D.,  76.  (0)  McLaren 

V.  Bulk,  1829,  7  S.,  488— More,  269— Cbn/ra,  Scott  v.  Bryden,  1706,  M.,  11,268. 

(/)  Reid  V.  Ker,  1789,  Kilk.,  414.  (g)  Don  v,  Lipmann,  1887,  2  Sh.  and 

M'L.,  682.    The  defender  had  not  had  intimation  of  the  action.  (A)  Brodie  v. 

Sheddan,  20th  February  1821,  F.  C.  (t)  Benoyan  o.  Cairns,  1845,  7  D.,  878. 

(k)  lb.  (Q  Montgomery  v.  Fowles,  1751,  BeU's  Folio  Ca.,  208. 

(m)  Cochrane  0.  Ferguson,  1880,  8  S.,  824.  The  petition  for  sequestration  in  this 
case  contained  a  prayer  for  decree  of  payment  of  the  rent  when  exigible. 


)  Blake  v.  Turner,  1860,  28  D.,  15. 
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§  431.  Equivalent  to  action  or  diligence  is  claiming  upon  the 
bill  in  a  sequestration  under  the  Bankrupt  Act  (w),*  or  in  a  ranking 
and  sale,  or  other  process  of  competition  (o).  But  it  was  held  that 
a  bill  is  not  kept  in  force  by  having  been  produced  under  a  dili- 
gence against  havers,  in  a  process  raised  by  the  debtor  s  tutors  for 
obtaining  authority  to  sell  his  estate  in  order  to  pay  off  debt ;  the 
object  of  such  a  process  not  being  to  distribute  the  debtors  funds, 
but  to  satisfy  the  Court  as  to  the  expediency  of  a  sale  (p), 

§  432.  The  question  has  also  been  raised  more  than  once 
whether  extrajudicial  proceedings,  adopted  by  creditors  for  the  pur- 
pose of  making  good  their  debts,  can  have  the  same  effect  as  pro- 
cesses of  competition,  in  preventing  their  claims  from  prescribing. 
In  the  first  case  on  this  point  the  Court  foimd  that  it  was  not  re- 
levant to  interrupt  the  sexennial  prescription  that  the  creditor  had 
emitted  an  affidavit  to  the  verity  of  his  debt  under  a  composition 
contract  (r).  The  same  point  arose  soon  afterwards  in  regard  to 
the  triennial  prescription ;  where  a  party  having  died  insolvent,  a 
meeting  of  his  creditors  was  held,  which  was  also  attended  by  the 
factor  loco  tutoris  for  his  children.  It  was  there  agreed  that  all  the 
creditors  should  assign  their  debts  to  a  trustee,  who  should  take  a 
general  decree  of  constitution  against  the  debtor's  representatives. 
The  claims  of  some  of  the  creditors  were  prescribed  at  the  date  of 
the  meeting,  but  as  to  others  the  statutory  period  expired  in  the 
interval  between  the  meeting  and  the  action  of  constitution.     The 


(n)  By  2  and  8  Vict.,  c.  41,  §  26,  "  the  presenting  of  or  concurring  in  a  petition  for 
seqneBtration,  or  the  lodging  a  claim  in  terms  of  this  Act  in  the  hands  of  the  interim- 
factor,  sheriif-clerk  acting  as  factor  or  trustee,  or  the  sheriff  officiating  as  preses  at  any 
meeting  of  creditors,  shall  interrupt  prescription  of  the  creditor's  debt  so  petitioning, 
concurring,  or  claiming,  and  in  regard  to  such  debt  bar  the  effect  of  any  statute  of 
limitations  in  England  or  Ireland,  or  Her  Majesty's  dominions,  and  although  the  se- 
questration shall  be  recalled,  such  interruption  or  bar  shall  notwithstanding  be  effec- 
tual." Mr  BeU  (8  Com.,  144)  observes,  that  as  to  the  English  statute  of  limitations, 
this  only  bars  proceedings  in  Scotland.  There  was  a  similar  but  not  so  comprehensive 
provision  in  the  former  Sequestration  Act,  64  Geo.  Ill,  c.  187,  §  52.  See  Crawford  v. 
Haig,  1827,  5  S.,  705.  The  question  has  been  raised,  but  not  decided,  whether  lodging 
a  claim  under  which  the  claimant  did  not  wish  to  recover  anything,  would  prevent  pre- 
scription. The  creditor  had  a  lien  over  the  debtor^s  title-deeds,  which  enabled  him  to 
recover  from  other  parties  ;  Dalgleish  v,  Christie,  1888,  11  S.,  321.  (o)  Douglas, 

Heron,  &  Co.  v.  Richardson,  1784,  M.,  11,127— Nat.  Bank  v.  Hope,  1887,  16  S.,  177— 
Lindsay  v.  E.  Buchan,  17th  February  1854,  16  D.,  600.  (p)  Ferrier  v.  E.  Errol, 

9th  July  1811,  F.  C.  (r)  Watson  v.  Auchincloss,  1822,  1  S.,  871  (new  ed.). 


^  The  corresponding  section  in  the  Act  19  and  20  Vict.,  c.  79,  is  the  109th.    The 
provision  is  the  same  as  in  the  Act  2  and  8  Vict. 

VOL.  I.  U 
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Court  held  that  while  the  former  had  prescribed,  the  latter  had 
not.     ThiB  decision  did  not  proceed  on  the  ground  of  personal  ex- 
ception against  the  representatives  or  against  those  creditors  who 
by  attendance  at  the  meetings  had  concurred  in  the  common  super- 
sedere of  diligence ;  but  it  struck  at  the  absent  as  well  as  the  pre- 
sent creditors,  and  gave  to  the  extrajudicial  proceedings,  which  had 
been  adopted  in  lieu  of  action  or  diligence,  the  same  effect  as  would 
have  flowed  from  formal  process  («).     Again,  where  the  holder  of  a 
bill  of  exchange  which  was  not  prescribed  acceded  to  a  trust-deed 
for  behoof  of  creditors,  which  with  the  deed  of  accession  and  subse- 
quent infeftment  narrated  the  debt;  and  where  the  debt  was  recog- 
nised in  the  minutes  of  the  creditors,  in  the  correspondence  of  the 
trustee,  and  in  a  deed  of  re-conveyance  to  the  truster's  heir ;  in  an 
action  at  the  instance  of  the  creditor  against  the  debtor's  heir,  it 
was  held  that  the  latter  could  not  plead  the  sexennial  prescrip- 
tion {t).     The  decision  seems  to  have  gone  on  the  broad  principle 
that  a  creditor  who  accedes  to  a  trust-deed  for  behoof  of  creditors, 
takes  a  step  equivalent  to  raising  action  on  his  claim  (u).     It  could 
not  have  proceeded  on  the  grotmd  that  the  debt  had  been  admitted 
by  the  other  creditors  within  the  six  years ;  as  that  would  not  have 
excluded  the  statutory  rule.    Nor  do  the  Court  seem  to  have  treated 
the  deed  of  re-conveyance  (which  was  dated  after  the  prescriptive 
period)  as  a  writ  of  the  debtor  admitting  the  debt.     In  another 
case  a  party  had  executed  a  trust-deed  for  behoof  of  his  creditors, 
one  of  whom,  holding  an  unprescribed  bill  granted  by  the  debtor, 
intimated  to  the  law  agents  of  the  trustees  that  he  believed  he  had 
a  claim  on  the  estate,  and  asked  what  composition  it  was  to  yield ; 
whereupon  the  agents  replied  that  if  he  would  transmit  his  claim 
they  would  communicate  it  to  the  trustees  and  let  him  know  their 
answer.     He  did  so,  but  took  no  farther  steps  till  nine  years  after- 
wards.    Having  then  Tevived  his  claim,  the  Court  held  that  it  had 
incurred  prescription  (w). 

§  433.  There  is  evidently  a  conflict  in  these  decisions.  The 
result  of  them  seems  to  be,  that  a  bill  or  account  (for  the  same  prin- 
ciple applies  to  both)  will  not  incur  prescription  where  the  creditor 
has  claimed  upon  it  in  an  extrajudicial  competition  of  creditors ; 
such  claim  coming  within  the  spirit  of  the  statutory  provision  re- 

{a)  Stuart  v.  Douglas,  1828,  2  S.,  200  (new  ed.).  (t)  Ettles  v.  Robertson, 

1888, 11  S.,  897.  (ti)  In  support  of  this  view  see  also  Watson  v.  Hunter,  1841, 

8  D.,  688,  per  Lord  (Ordinary)  Cockbum.  (w)  Ewing  o.  Cuming,  1886, 14 

S.,  1. 
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garding  pursuit  or  diligence  at  his  instance ;  but  that  an  unfulfilled 
intention  to  make  and  insist  in  such  a  claim  will  not  suffice  (x).* 

§  434.  Entering  into  a  special  submission  for  deciding  on  a 
claim  saves  it  from  prescription  (y).  But  a  general  submission  of 
all  questions  between  the  parties  has  been  held  not  to  have  this 
efiect  (z).  It  does  not  appear  from  the  report  of  the  latter  case 
whether  the  prescribed  debt  had  been  claimed  upon  during  the  pre- 
scriptive period.  There  seems  to  be  no  ground  for  distinguishing 
between  such  a  claim  in  a  general  submission  and  a  special  submis- 
sion as  to  the  individual  claim. 

§  435.  It  has  been  held,  as  to  the  quinquennial  and  triennial 
prescriptions,  that  founding  judicially  upon  the  debt  as  a  defence  on 
the  ground  of  compensation  or  retention  saves  it  from  prescrib- 
ing (a) ;  whereas  this  does  not  arise  from  the  mere  concourse  of 


(z)  With  the  cases  in  the  preceding  notes  compare  i  451,  and  relative  cases, 
(y)  Vans  v,  Murray,  14th  June  1816,  F.  C— H.  M.  Advocate  v.  Hay,  1782,  2  Pat. 
App.  Ca.  272.  («)  Garden  v.  Rigg,  1748,  Kilk.,  "  Prescription,"  No.  11. 

(a)  M'Donald  v.  Jackson,  1826,  6  S.,  28— Sloan  v.  Birtwistle,  1827,  6  S.,  742. 


*  The  ground  of  judgment  particularly  indicated  by  the  Lord  Ordinary  Corehouse,  in 
the  case  of  Ettles,  was  that  prescription  could  not  run  against  the  bill  while  the  holder 
of  it  was,  by  accession  to  the  trust,  precluded  from  doing  diligence  on  it.  In  the  case  of 
Blair  v.  Horn,  1858,  21  D.,  45,  Lord  Justice-Clerk  (Inglis)  said,  that  in  the  case  of 
Ettles  the  Court  in  effect  held  "  that  the  trust  and  accession  amounted  to  a  reconstitu- 
tion  of  the  debt  ;'*  and  Lord  Wood,  in  the  same  case,  expressed  an  opinion,  that  where 
a  deed  or  other  writing,  within  the  years  of  prescription,  is  relied  on  as  a  reconstitution 
of  a  debt  originally  contained  in  a  bill,  the  deed  or  writing  should  be  libelled  as  the 
ground  of  action.  In  Blair  v,  Horn,  the  debtor,  in  1840,  had  granted  a  trust-deed 
conveying  to  trustees  certain  heritable  property,  on  the  narrative  that  his  creditors,  and 
among  them  the  Bank  of  Scotland  (of  which  Blair  was  manager),  had  agreed  to  delay 
enforcing  their  claims,  and  to  take  payment  by  instalments  at  twelve  and  twenty-four 
months,  and  that,  if  he  failed  to  pay  the  instalments,  the  trustees  should  have  power  to 
sell  the  subjects  and  pay  the  debts.  The  debts  not  having  been  paid,  Blair,  in  1856, 
raised  an  action  against  the  trustees  for  the  balance  on  four  bills  due  in  1889  and  1840. 
In  these  circumstances  the  plea  of  prescription  was  sustained,  it  being  held  that  the 
trust-deed  precluded  the  creditor  from  doing  diligence  for  twenty-four  months  only, 
since  which  time  much  more  than  six  years  had  elapsed.  In  the  case  of  Ettles,  the 
amount  of  the  debt  was  mentioned  in  the  trust-deed;  but  not  in  the  case  of  Blair. 
The  law  seems  to  be,  that  the  plea  of  prescription  wiU  be  overcome— (1)  by  such 
proceedings  on  the  biU  within  the  period  of  prescription  as  amount  to  action  or  dili- 
gence ;  (2)  by  writ  after  the  lapse  of  the  period  of  prescription ;  (8)  by  such  reconstitu- 
tion of  the  debt  as  will  enable  the  creditor  to  dispense  with  the  bill ;  and,  perhaps,  (4) 
by  snch  a  transaction  as  may  be  held  to  imply  an  agreement  that  action  or  diligence 
should  not  be  necessary  In  order  to  keep  up  the  debt. 

u2 
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debit  and  credit  in  compensation  (6),  or  from  retention*(c),  without 
these  being  pleaded  judicially.  The  same  rules  apply  to  the  sexen- 
nial prescription.® 

§  436.  A  judicial  claim  is  required  for  preventing  the  statute 
from  applying,  although  the  debtor  has  been  under  sentence  of  for- 
feiture (d)  or  outlawry  during  the  whole  of  the  six  years  (e). 

§  437.  In  order  to  bar  prescription,  the  action  or  diligence 
must  be  at  the  instance  of  the  creditor  or  holder  of  the  bill.  Sus- 
pension by  the  debtor  of  a  tlireatened  charge  on  it  has  not  this 
eflfect  (/) ;  nor  has  action  and  decree  raised  by  the  debtor  in  the 
bill  against  one  bound  to  relieve  him,  that  being  res  inter  alios  acta 
as  regards  the  creditor  (gr).  But  diligence  by  one  who  is  the  holder 
of  the  bill  at  the  time  prevents  prescription  from  running  against 
a  subsequent  indorsee,  although  the  indorsation  is  blank,  and  the 
diligence  was  not  specially  assigned  (A). 

§  438.  Action  or  diligence  against  one  obligant  bars  prescrip- 
tion from  running  in  favour  of  any  other  (i).  Action  raised  against 
the  acceptor  prevents  prescription  from  being  pleadable  by  the 
drawer  (J), 

§  439.  When  prescription  has  been  excluded  by  action  or  dili- 
gence within  the  statutory  period,  the  creditor's  right  is  preserved 
entire,  to  be  followed  forth  either  by  that  or  by  any  other  appro- 
priate procedure  (4).  Nor  does  a  bill  on  which  action  or  diligence 
has  timeously  followed  again  become  subject  to  the  operation  of 
the  statute  at  the  expiry  of  six  years  from  the  date  of  the  measure. 

(h)  Galloway  v.  Galloway,  1799,  M.,  ll,122--Dickflon  v.  M'Anlay,  1681,  M.,  11,090 
—Murray  r.  Thomson,  1666,  M.,  11,214— Maxwell  v.  Hemes,  1712,  M.,  11,218.  This 
holds  also  in  the  vicennial  prescription ;  Walkinshaw  v.  Knappemy,  1787,  Elch.,  "  Pre- 
scription," No.  16.  (e)  Mason  v,  E.  Aberdeen,  1709,  M.,  11,094— M*Adam  v. 
Fogo,  1780,  M.,  6262,  Hailes,  876,  S.  C— Coupar  v.  Ogilvy,  1763,  M.,  11,107.  But  see 
Dallas  ».  M'Kenzie,  1696,  4  B.  Sup.,  271— Mitchell  v.  M'Adam,  1712,  M.,  11,096. 

(d)  CampbeU  v.  Campbell,  1770,  2  Pat.  App.  Ca.,  193.  This  was  a  case  of  long  posi- 
tive prescription.  {e)  Brodie  r.  Sheddan,  20th  Feb.  1821,  F.  0.    See  ?  430. 

(/)  1  Bell's  Com.,  898.  It  was  so  held  in  a  case  of  vicennial  prescription ;  Wright 
V.  Wright,  1717,  M.,  11,268.  (g)  V.  Arbuthnot  v,  Douglas,  1796,  M..  11,188. 

(A)  M'Lauchlan  v.  Thomson,  1881,  9  S.,  768.  (i)  Gordon  v.  Bogle,  1784, 

M.,  11,127  and  7632— M'Indoe  t'.  Frame,  1824,  8  S.,  296— Soutar's  Reps.  v.  Soutar, 
1827,  6  S.,  876-.Nat.  Bank  v.  Hope,  1837,  16  S.,  177-Paxton  v.  Foster,  1842,  4  D.. 
1615— Lindsay  v.  E.  Buchan,  17th  Feb.  1864,  16  D.,  600.  (j)  ^1  ^'  CampbeU, 

1860,  12  D.,  1028.  (A)  M'Lauchlan  r.  Thomson,  1881,  9.  S.,  768-Fraser  v, 

Urquhart,  1881,  9  S.,  728— Lindsay  v.  E.  Buchan,  «(pra— See  also  Donovan  v.  Cairns, 
1845,  7  D.,  878. 


•  Ross  r.  Robertson,  1866,  17  D.,  1144;  Lord  Curri 
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But  the  effect  of  the  action  or  diligence  is  to  preserve  the  bill  in 
force  throughout  the  years  of  the  long  negative  prescription  (Z). 

§  440.  The  six  years  commence  at  the  time  when  the  sum  in 
the  bill  became  exigible  (m).  Accordingly,  when  the  bill  is  pay- 
able on  demand,  they  begin  to  run  from  its  date  (n).  But  where 
days  of  grace  are  allowed,  they  commence  from  the  last  of  these 
days,  as  payment  cannot  be  exacted  sooner.  This  is  therefore  the 
rule  as  to  bills  payable  at  so  many  days  or  months  after  date,  or  on 
a  day  specified  (o).  Bills  payable  at  sight  do  not  begin  to  prescribe 
until  presentment.  If  the  acceptance  to  such  a  bill  is  not  dated, 
the  term  runs  from  the  date  of  the  bill,  which  is  held  to  be  the 
date  also  of  the  presentment  (p).  It  is  considered  an  open  point 
whether  days  of  grace  are  allowed  when  the  acceptance  to  such 
bills  is  dated  (r).  They  are  admitted  in  bills  payable  a  certain 
time  after  presentment  («). 

§  441.  The  years  of  minority  of  the  creditors  in  the  bill  or  note 
are  not  computed  in  the  prescriptive  term  (t). 

II.  Proving  the  Debt  after  the  Bill  has  prescribed, 

§  442.  This  prescription  (as  has  already  been  observed)  is 
founded  on  a  two-fold  presumption,  1st,  that  the  bill  did  not  create 
a  debt  originally ;  and,  2d,  that  if  it  did,  the  debt  has  been  dis- 
charged. The  statute  therefore  enacts  that  the  pursuer  must 
prove,  Ist,  that  a  debt  was  contained  in  the  bill ;  and,  2d,  that  that 
debt  is  resting-owing :  and  it  limits  his  mode  of  proof  to  the  al- 
leged debtor's  writ  or  oath  on  reference  {u).     As  already  noticed, 

(0  M'Indoe  v.  Frame,  1824,  8  S.,  295— More,  278.  See  also  Fraser  v,  Urqiihart, 
188],  9  S.,  728— M'Lauchlan  r.  Thomson,  1881,  ib.,  768— Ettles  v.  Robertson,  1881,  11 
S.,  397— Main  v.  Wilson,  1889,  1  D.,  122— contra,  Ferguson  v.  Bethnne,  7th  March 
1811,  F.  C.  {m)  Act  quoted  supra,  g  424.  (n)  Stephenson  w.  Stephen- 

son's Tr.,  1807,  M.,  "  Bills,"  Appx.  No.  20— Cook  v,  M' Janet,  note  to  ib.— 1  BeU's  Com., 
898— Thomson,  628.  (o)  Douglas,  Heron,  &  Co.  v.  Grant's  Tr.,  1798,  M.,  4602; 

affid.,  ib. ;  6  Brown's  Pari.  Ca.,  276,  S.  C— 1  Bell's  Com.,  898.  In  Allan  v,  Ormiston, 
1817,  Hume  D.,  477,  this  was  held  as  to  a  bill  payable  one  day  after  date. 

(p)  Kinloch  v.  Mercers,  1748,  M.,  477— Tarras  v.  Innes,  1740,  M.,  475,  Elch.,  "Bill," 
No.  21,  S.  C— Moffat  v.  Marshall,  1838,  16  S.,  406— Thomson,  877,  689. 

(r)  1  Bell's  Com.,  898,  411— Thomson,  628.  («)  1  BeU's  Com.,  411— Thomson, 

628.  The  consequence  of  holding  that  bills  payable  at  sight  do  not  begin  to  prescribe 
till  presentment  may  be  to  keep  them  alive  during  the  long  prescription.  But  although 
this  seems  inconsistent  with  the  spirit,  it  is  according  to  the  terms  of  the  statute  12 
Geo.  Ill,  c.  72,  {  87.  Such  bills  therefore  must  be  left  to  those  inferences  arising  from 
mora  on  which  (as  already  mentioned)  the  sexennial  prescription  has  been  founded. 

(t)  12  Geo.  Ill,  c.  72,  §  40 ;  supra,  §  424.  (u)  12  Geo.  Ill,  c.  72,  g  89,  quoted 

supra,  §  424. 
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effect  is  given  to  admissions  on  record  as  well  as  to  those  in  the 
writ  or  oath  (w).  If  the  pursuer  can  prove  the  constitution  of  the 
debt  by  the  defender's  writ  or  admission  on  record,  he  is  only  bound 
to  refer  resting-owing  to  the  defender's  oath  (x). 

§  443.  I. — In  order  to  prove  the  constitution  of  the  debt  it  is  not 
enough  for  the  creditor  merely  to  instruct  by  the  debtor's  writ  or 
oath  that  the  latter  signed  the  bill.  He  must  prove  that  the  sub- 
scription was  such  as  to  create  an  obligation  for  the  debt  which  the 
bill  contains.  Thus  a  defender  was  assoilzied  who  admitted  his 
subscription,  but  stated  that  he  got  no  value,  and  signed  the  bill  in 
mistake  for  a  receipt  (y).  And  the  same  was  held  as  to  the  quali- 
fied admissions  that  the  defender  signed  the  bill  on  a  distinct  un- 
derstanding and  agreement  with  the  drawer  (whose  heirs  sued  on 
the  bill),  that  it  was  not  to  constitute  a  debt  against  him,  and  that 
he  would  not  be  called  on  to  pay  (2) ; — and  that  the  defender  ac- 
cepted the  bill  in  order  that  the  payee  might  with  the  proceeds  re- 
tire another  bill  to  which  the  acceptor  was  a  party,  but  that  the 
payee  had  not  so  applied  them,  that  the  deponent  had  to  pay  the 
first  bill,  and  did  not  know  what  had  become  of  it  (a).  So  where 
a  defender  deponed  that  the  sum  which  he  received  for  the  bill 
was  in  part  payment  of  a  previous  bill  by  the  pursuer  to  the  defen- 
der's father,  and  that  the  bill  sued  on  had  been  meant  as  a  receipt 

(te)  Supra,  i  407.  (x)  Deans  v.  Steele,  1853,  16  D.,  817— Wilson  v.  Strang, 

1880,  8  S.,  626.  (y)  Agnew  v,  M'Rae,  1782,  M.,  18,219.  (2)  Little's 

Tr.  t;.  Baird,  1827,  6  S.,  820.  (a)  Dnimmond  v.  Grighton,  1848, 10  D.,  840— 

Lord  Fullerton  obserTed  in  this  case,  "  the  expression,  the  debt  contained  in  the  biU, 
cannot  mean  the  obligation  created  by  the  mere  fact  of  signing  the  document.  That 
would  be  in  substance  rearing  up  the  bill  itself  on  the  proof  by  the  granter's  oath  that 
the  signature  was  genuine  ;  a  construction  at  variance  with  the  expressed  object  of  the 
statute.  The  words,  I  think,  must  be  held  to  mean  the  debt  or  the  sum  of  money  inde- 
pendently of  the  bill  in  liquidation  or  evidence  of  which  the  bill  was  granted."  .  .  . 
'*  The  admission  that  a  party  had  signed  a  bill,  and  was  willing  to  be  bound  for  the 
amount  contained  in  it  when  advanced,  is  no  proof  of  the  debt,  unless  it  be  also  proved 
that  the  advance  was  actually  made."  The  same  view  was  thus  illustrated  by  Lord 
Mackenzie,  "  1  put  the  case  that  the  statute  had  said  that  the  matter  might  be  proved 
by  parole,  and  that  a  witness  being  called  was  asked  if  he  delivered  the  bill  to  be  dis- 
counted, and  said  that  he  did.  But  when  asked  whether  he  saw  it  discounted  his  an- 
swer was,  '  No !  No !  I  know  nothing  about  that.*  Woiild  that  be  evidence  that  it  was 
discounted?  It  would  be  a  plain  case  of  defective  evidence."  "  Why  then  should  we 
apply  a  different  judgment  ?  Does  it  follow  that  because  a  bill  has  been  given  to  be 
discounted,  it  has  in  reality  been  so  ?  I  have  said  already  what  is  the  fact  at  this  pre- 
sent time  (during  the  monetary  crisis  of  1848),  that  for  every  bill  offered  to  be  dis- 
counted, a  hundred  are  refused."  Sec  also  on  this  case  per  Lord  President  M'Ncil  in 
Boyd  V,  Frasor,  1858,  15  D.,  844. 
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for  the  amount,  the  Court  (by  a  bare  majority)  asBoilzied  him ;  be- 
cause his  oath  denied,  instead  of  proving,  that  the  bill  had  been 
granted  in  order  to  constitute  a  debt  (b), 

§•444.  Yet  in  order  to  prove  the  debt  contained  in  the  bill,  it 
is  not  necessary  that  the  defender  should  admit  that  value  for  it 
was  paid  to  him.  No  doubt  if  the  acceptor,  when  sued  by  the 
drawer,  qualifies  his  admission  of  having  signed  the  bill  by  stating 
that  he  did  so  without  value,  or  for  the  drawer's  accommodation, 
his  oath  disproves  the  alleged  debt.  But  if  the  bill  is  in  the  hands 
of  an  onerous  indorsee,  such  a  qualification  will  not  avail  the  ac- 
ceptor, for  his  subscription  was  adhibited  for  the  purpose  of  enabling 
his  friend  to  raise  money  on  the  bill  as  a  document  of  debt ;  and 
by  subscribing  it  he  undertook  the  obligations  of  an  acceptor  in  all 
questions  with  third  parties.  Accordingly,  where  an  acceptor  stated 
this  defence  to  an  action  at  the  instance  of  an  onerous  indorsee  of 
the  drawer,  the  Court  decerned  against  him  on  the  admission  (c). 
So  where  one  of  two  acceptors  of  a  bill,  when  sued  by  the  drawer's 
representative,  admitted  in  his  oath  on  reference  that  he  had  ac- 
cepted, adding  that  he  did  so  as  cautioner  for  the  other  acceptor, 
the  Court,  in  two  separate  cases,  held  that  his  oath  proved  the 
debt  (d).  In  another  case  a  similar  decision  was  pronounced,  the 
fact  that  payments  had  been  made  to  the  co-acceptor,  for  whose 
benefit  the  bill  had  been  granted,  being  proved  by  markings  in  his 
handwriting  on  the  bill  (e).  If,  however,  the  defender,  besides 
stating  that  he  signed  merely  as  cautioner  for  another  person,  de- 
pones that  value  was  not  given  to  that  person,  his  oath  will  nega- 
tive the  alleged  debt ;  just  as  the  oath  of  an  acceptor  in  the  ordi- 
nary case,  who  denies  that  he  received  value,  will  not  prove  his 
liability  (/).  Yet  where  a  party,  one  of  the  acceptors  of  a  bill, 
being  sued  by  the  drawer's  executors,  deponed  that  he  had  signed 


(6)  Fraser  v.  Fraeer,  27th  Jmie  1809,  F.  C.  (c)  Philip  v.  Milne,  1800,  M., 

"  Bills,"  Appx.  No.  9.  (rf)  M*Neill  v.  Blair,  1825,  3  S.,  469-.Laidlaw  v.  Hatnil- 

ton,  1826,  4  S.,  686.  Lord  Pitmilly  has  weU  observed  in  the  former  of  these  cases — 
"  The  import  of  the  oath  is  that  value  was  given,  not  to  Blair  the  deponent,  but  to 
Jeffrey,  and  that  Blair  on  that  consideration  became  bound  for  the  debt.  This  is  an 
onerous  consideration  so  far  as  regards  the  creditors,  who  on  the  faith  of  -it  allowed 
Jeffrey  to  retain  the  money.  It  is  of  no  consequence,  as  to  the  constitution  of  an  obli- 
gation, whether  value  is  received  by  a  man  himself  or  by  his  friend."  This  case  was 
compromised  on  a  threatened  appeal ;  see  per  Lord  Craigie  in  liaidlaw  v.  Hamilton. 

(«)  Wilson  V.  Strang,  1830,  8  S.,  626.  (/)  Compare  the  cases  in  the  four 

preceding  notes  with  Christie  v.  Henderson,  1833,  11  S.,  744,  commented  on  by  Lord 
Mackenzie  in  Drummond  t*.  (Drichton,  1848,  10  I).,  340 ;  and  in  Danilpy  v.  Kirkwood, 
7  D.,  599 ;  and  per  curiam  in  Boyd  v,  Fraser,  tupra. 
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the  bill,  that  it  was  a  renewal  of  a  former  bill  to  which  he  had  been 
a  party  as  cautioner  for  a  co-acceptor,  and  that  payment  of  that 
bill  had  not  been  claimed  from  him  ;  and  where  he  was  not  asked 
whetlier  the  other  acceptor  of  the  original  bill  had  got  value, — the 
Court  held  that  his  oath  i)roved  the  debt  in  the  second  bill ;  because 
by  means  of  it  he  had  got  the  old  bill  to  which  he  had  been  a  party 
taken  out  of  the  way,  and  in  this  manner  had  got  value  for  his  ac- 
ceptance (g). 

§  445.  It  has  been  held  that  the  debt  is  not  proved  by  the 
granter  of  the  bill  admitting  his  subscription,  but  stating  that  he 
was  under  sequestration  at  the  time,  that  the  object  of  the  bill  was 
to  give  an  undue  preference  to  a  particular  creditor,  and  that  there- 
fore the  bill  was  struck  at  by  the  Bankrupt  Act  (A)— k)r  admitting 
subscription,  but  stating  that  the  bill  was  granted  for  an  illegal 
purpose  (/).  In  another  case  the  Court  held  that  it  was  extrinsic 
in  an  oath  on  reference  to  state  that  the  bill  had  been  granted  for 
the  price  of  smuggled  goods,  and  that  the  defender  held  himself 
not  liable,  as  he  had  been  a  loser  by  the  transaction  (k).  But  this 
decision  may  be  questioned.  A  mere  statement  that  the  wine  for 
which  a  bill  had  been  granted  had  turned  out  useless,  was  held  not 
to  prevent  the  grantor's  admission  from  proving  the  debt  (l). 

§  446.  II. — Under  the  exceptional  provision  (§  39)  of  the  statute, 
the  creditors  in  prescribed  bills  may,  at  any  time  after  the  expiry 
of  the  six  years,  prove  the  debts  contained  in  the  bills,  "  and  that 
the  same  are  restiiig-owing  by  the  oaths  or  writs  of  the  debtor." 
The  last  part  of  the  provision  (as  already  observed)  is  founded  on 
the  presumption  that  any  debt  which  may  originally  have  been  con- 
tained in  the  bill  was  discharged  before  the  six  years  expired ;  and 
it  has  raised  that  presumption  into  a  strict  statutory  rule,  that  after 
the  lapse  of  the  prescrii)tive  period,  the  creditor,  in  order  to  recover 
his  debt,  must  prove  not  only  its  constitution,  but  also  its  subsist- 
ence, by  his  debtor's  writ  or  oath  on  reference. 

§  447.  Accordingly,  the  statutory  reciuirement  will  not  be  met 
by  the  debtors  writ  dated  during  the  currency  of  the  six  years, 
although  only  a  few  days  before  their  expiry ;  for  the  discharge 
may  have  taken  place,  and  the  statute  assumes  that  it  did  take 


(g)  Boyd  v.  Fraser,  1853,  15  D.,  842.  (h)  Clarkson's  Tr.  v.  Gibson,  bth  Juno 

1820,  F.  C.  (•)  Campbell  v.  Scotland,  1778,  M.,  9630.  (*)  M*NeiU  r. 

M'Ki88ock,  28th  February  1805,  F.  C.     "  The  Court  were  of  opinion  that  the  quality 
resolved  into  a  ground  of  challenge,  which  required  to  be  supported  by  a  proof." 
(0  Robertson  r.  Clarkson,  1784,  M.,  13,244. 
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place,  on  some  day  before  the  whole  six  years  elapsed  (m)^  Even 
a  ^v^it  dated  the  last  day  of  the  statutory  term,  without  counting 
the  days  of  grace,  where  these  are  allowed,  has  been  held  insuffi- 
cient (w).  But  the  Court  have  given  effect  to  a  writ  dated  the  last 
day  of  the  prescriptive  term  (o).  As  such  a  writ  is  in  a  very  high 
degree  inconsistent  with  the  idea  of  payment  before  the  whole 
period  expired  ;  and  as  its  object  probably  was  to  exclude  the  sta- 
tutory rule  by  voluntary  acknowledgment,  granted  while  the  bill 
could  still  be  enforced ;  there  is  good  ground,  both  in  reason  and 
equity,  for  giving  effect  to  a  WTit  so  dated.  Nor  is  this  view  ex- 
cluded by  the  terms  of  the  statute,  which  does  not  specify  a  date 
for  the  writ  by  which  the  subsistence  of  the  debt  may  be  proved  (p). 
§  448.  Whenever  the  debtor's  writ,  if  dated  after  the  prescrip- 
tive period,  has  shown  that  the  debt  was  resting-owing  at  that  date, 
the  Court  have  sustained  it  as  proof  of  resting-owing  as  at  the  date 
of  the  action ;  holding  that  it  threw  on  the  debtor  the  burden  of 
proving  payment  (r).  In  general  this  is  the  proper  view.  It  will 
be  observed,  however,  that  the  statute  requires  proof  that  the  debt 
is  resting-owing,  not  that  it  was  so  at  some  date  after  the  sexennial 
period  had  elapsed.  In  principle,  therefore,  it  seems  to  lie  with  the 
Court  to  determine  whether,  looking  to  tlie  character  of  the  writ, 

(to)  Buchan  v.  Robertson  Barclay,  1787,  M..  11,128;  Hailes,  1017,  S.  C— Rusaell 
V.  Fane,  Bell's  Oct.  Ca.,  126;  M.,  11,130,  S.  C— Arbuthnot  v.  Douglas,  1796,  M., 
ll,138_Horsburgh  v.  Bethune,  18th  February  1811,  F.  C— Ferguson  v.  Bethune,  7th 
March  1811,  F.  C.  (n)  Russell  v.  Farie,  «ipra^Scott  v.  Gray,  1784,  M.,  11,126 

—Allan  V.  Ormiston,  1817,  Uume  D.,  477—1  Bell's  Com.,  895— 5«pra,  g  440. 

(o)  Lindsay  v.  Moffat,  19th  May  1797,  M.,  11,187.  The  Court  were  unanimously  of 
opinion  that  the  prescription  was  barred  by  the  debtor  having  subscribed  a  certain  in- 
ventory the  very  day  before  the  prescription  had  run ;  as  that  circumstance  afforded 
most  satisfactory  evidence  that  the  bill  had  not  been  paid  within  the  six  years.  But 
the  opinions  of  seven  judges  *'  attributed  the  same  effect  to  an  acknowledgment  of 
resting-owing  made  at  any  time  within  the  six  years."  "  To  give  no  effect  to  an  ac- 
knowledgment of  resting-owing  within  the  six  years,  in  any  case  where  there  is  a 
possibility  of  the  biU  being  paid  before  their  completion,  would  be  to  introduce  an  in- 
definite and  arbitrary  course  of  prescription,  unwarranted  by  the  statute  ;  the  length  of 
which  would  depend  entirely  on  the  time  which  was  to  run  between  the  date  of  the 
acknowledgment  and  the  expiration  of  the  six  years,  and  which  might  be  only  a  year, 
a  month,  a  week,  or  a  day,  according  to  circumstances."  This  view  (from  which  other 
seven  judges  dissented)  is  altogether  inconsistent  with  the  statutory  rule,  as  explained 
in  the  text,  and  construed  in  many  decisions.  (p)  This  view  is  supported  by 

the  authority  of  Professor  Bell,  Com.,  ut  supra,  (r)  See  c.y..  Wood  v.  Howden, 

1848,  6  D.,  507— Watson  v.  Hunter  &  Co.,  1841,  3  D.,  588— Stevenson  v,  Kyle,  1850, 
12  D.,  678— Macandrew  u.  Hunter,  1861,  13  D.,  1111. 


7  M'Gregor  v.  M'Gregor,  1860,  22  D.,  1264. 
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its  date  as  compared  with  the  dates  of  the  bill  and  action  respec- 
tively, and  the  whole  attendant  circumstances,  the  writ  proves  the 
debt  to  be  still  due,  or  (what  is  the  same  thing  practically)  whether 
it  lays  on  the  debtor  the  burden  of  proving  payment  or  discharge. 
A  memorandum  wliich  would  be  sufficient  if  granted  shortly  be- 
fore the  action  was  raised,  might  be  inadequate  if  twenty  years  of 
silence  and  mora  had  intervened  between  its  date  and  the  date  of 
the  suit. 

§  449.  It  is  not  necessary  that  the  debtor's  writ  should  be  either 
probative  or  holograph  («)  ;  and,  if  holograph,  it  will  be  effectual 
although  it  should  not  be  signed  {t),  A  writ  which  is  brought 
home  to  the  debtor  will  suffice,  provided  it  can  be  shown  by  either 
intrinsic  or  extrinsic  proof  to  apply  to  the  bill  in  issue ;  an  express 
reference  thereto  not  being  essential  (u).  If  it  can  fairly  be  re- 
ferred to  the  biU  in  issue,  the  burden  of  showing  that  it  applies  to 
some  other  biU  falls  upon  the  defender  (x).' 

§  450.  Payments  of  interest  and  partial  payments  of  principal 
after  the  six  years  have  expired,  if  proved  under  the  hand  of  the 
debtor,  will  prove  resting-owing  (y).  But  payments  within  the 
statutory  term  are  of  no  avail,  as  the  debt  may  have  been  extin- 
guished before  the  whole  term  expired  (2).  Yet  a  payment  after 
the  six  years  has  been  held  sufficient,  although  it  was  for  interest 


(»)  Macandrew  v.  Hunter,  1851, 18  D.,  1111— Hyslop  r.  Howden,  1843,  5  D.,  607— 
Black  9.  Shand*B  Grs..  1823,  2  S.,  118.  (t)  Watson  v.  Hunter  &  Co.,  1841,  3 

D.,  588 — ^Hyslop  v,  Howden,  tupra,  per  L.  Fullerton — Donaldson  v.  Murray,  1766,  M., 
11,110 — 1  Bell's  Com.,  883.  (v)  Watson  v.  Hunter,  gupra — Hyslop  v.  Howden, 

1848,  5  D.,  607 — Bell's  Com.,  tupra,  (x)  Cases  in  preceding  note. 

(y)  Soutar's  Reps.  v.  Soutar,  1827,  6  S.,  876— MTavish  ©.  L.  Saltoun,  1826,  8  S., 
472— Black  v.  Shand's  Crs.,  1823,  2  S.,  118— Scott  r.  Gray,  1784,  M.,  11,126. 

(«)  Horsburgh  v.  Bethune,  13th  February  1811,  F.  C— Black  w.  Shand's  Crs.,  tupra 
^1  BeU's  Com.,  888. 


>  Johnston  0.  Scott,  1860,  22  D.,  898.  It  is  sufficient  if  the  writ  admits  a  debt  due 
under  the  biU  or  bills,  and  it  is  not  essential  that  it  should  eetablish  the  precise  balance 
due  at  its  date.  So  where,  after  the  years  of  prescription,  a  debtor,  in  answer  to  a  de- 
mand for  a  balance  on  bills,  wrote  that  the  creditor's  whole  claim  had  been  paid  except 
£98  ;  and  that  of  that  balance  £50  had  been  paid  by  another  obligant,  the  Court  held 
that  the  writ  instructed  that  at  its  date  £43  was  due,  and  directed  argument  and 
inquiry  as  to  whether  more  was  then  due,  and  as  to  the  amount  due  at  the  date  of  the 
action ;  McGregor  v.  M*Gregor,  1860,  22  D.,  1264.  But  where  a  creditor  in  prescribed 
bills  relied  on  letters  written  by  the  debtor  after  the  period  of  prescription,  admitting 
generally  the  existence  of  debts  duo  on  bills,  the  proof  by  writ  was  held  insufficient ; 
because  tlic  admissions  could  not  be  connected  with  the  bills  sued  for ;  Blair  v.  Horn, 
1869,  21  D,  1004. 
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running  only  to  the  end  of  that  time  (a).  No  payment  of  interest 
or  principal,  however,  will  avail,  where  it  is  only  vouched  by  the 
creditor's  writ  or  by  markings  in  his  hand  upon  the  bill  (6).  In 
one  case  a  receipt  for  interest,  being  in  the  handwriting  of  the  cre- 
ditor, but  found  in  the  debtor's  repositories,  was  held  to  be  equiva- 
lent to  the  debtor's  writ,  and  to  prove  resting-owing  (c).  But  with 
great  deference  to  the  authority  of  the  very  learned  judges  who  de- 
cided that  case,  it  is  conceived  that  such  a  document  is  not  the  writ 
of  the  debtor  proving  the  debt  to  subsist.  Qaxymodo  constat  that  it 
was  not  sent  to  the  debtor  spe  numerandae  pecuniae^  or  for  the  pur- 
pose of  obtaining  a  written  answer  implying  an  admission  of  the 
debt ;  which  answer  the  debtor  refused  ?  It  can  only  be  construed 
as  the  debtor's  writ  through  the  medium  of  an  inference,  which, 
however  probable  and  relevant  in  a  proof  at  large,  is  humbly 
thought  not  to  accord  with  the  strict  terms  of  the  statute.  It  may 
also  be  observed  that  the  view  which  tlie  Court  took  on  this  point 
was  not  essential  to  the  decision  of  the  case ;  as  there  was  a  holo- 
graph letter  of  the  debtor  sufficient  to  prove  resting-owing. 

§  451.  The  debtor,  however,  will  be  bound  by  documents  in 
the  handwriting  of  a  person  having  authority  to  bind  him ;  because 
qui/acitper  alium  famt  per  se.  Accordingly,  entries  of  pajrment  of 
interest  in  his  books,  but  in  the  handwriting  of  his  book-keeper, 
were  held  sufficient  (d)  ;  and  markings  of  interest  on  the  back  of  a 
bill,  being  in  the  handwriting  of  the  debtor's  agent  or  factor,  re- 
ceived the  same  effect,  on  account  of  his  having  special  authority 
to  bind  his  constituents,  who  were  a  set  of  trustees  (e).  These  cases 
stand  contrasted  with  a  previous  decision  (/),  where  markings  by 
the  debtor's  factor,  who  had  no  such  authority,  were  held  insuffi- 
cient (gr).® 

(a)  M*Tavi8h  v,  L.  Saltoun,  1826,  8  S.,  472.  (6)  M'Indoe  v.  Frame,  1824. 

8  S.,  295 — Ferguson  v.  Bethune,  7th  March  1811,  F.C.— Boll's  Com.,  supra, 

(c)  Hyslop  V.  Howden,  1843,  5  D.,  507.  {d )  Black  v.  Shand's  Ore.,  1828, 

2  S.,  118.  (e)  Campbell  w.  Ballantyne,  1889,  1  D.,  1061.  (/)  Fer- 

guson V.  Bethune,  7th  March  1811,  F.C.  {ff)  See  on  this  subject  the  chapter 

on  admissions  by  a  factor  or  trustee. 


9  Whether  a  party  has  authority  to  sig^  for  another,  so  that  his  writ  shall  be  the 
writ  of  the  other,  is  a  question  depending  on  the  circumstances  and  proof  in  each  case. 
In  general  the  writ  of  a  factor  or  law  agent  is  not  the  writ  of  his  constituent ;  but  if  a 
party  authorises  another  to  act  for  him  in  reference  to  a  particular  piece  of  business, 
with  his  full  powers,  in  such  a  case  the  writ  of  the  agent  will  be  held  the  writ  of  the 
party ;  M'Gregor  v.  M'Gregor,  1860,  22  D.,  1264. 
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§  452.  When  the  creditor  in  a  bill  has  obtained  decree  in  ab- 
sence against  the  debtor,  on  an  action  raised  after  the  six  years 
have  elapsed,  either  the  debtor  or  his  other  creditors  may  open  up 
the  decree ;  which,  although  proceeding  as  on  confession,  is  not 
equivalent  to  the  debtor  s  writ  or  oath  (A).  Nor  is  such  a  decree, 
when  passing  on  a  summons  which  contains  a  reference  to  the 
debtor's  oath  (according  to  an  obsolete  practice),  eflfectual  as  one 
which  has  proceeded  on  the  debtor's  failure  to  appear  and  depone 
in  a  proper  reference  to  oath  (t).  But  a  decree  in  absence  obtained 
aft^r  the  six  years  will  stand  until  set  aside  in  proper  form  (i). 
Where  the  granter  of  a  prescribed  bill  presented  a  petition  for  se- 
questration signed  by  himself  and  by  the  creditor  in  the  bill,  the 
Court  held  that  the  resting-owing  was  not  proved  as  against  the 
other  creditors  by  the  debtor  s  subscription  of  the  petition  (Z).  And 
the  circumstance  of  the  creditor  in  a  bill  having  attended  a  meeting 
of  the  debtor's  creditors  after  the  six  years  had  run,  and  of  his 
name  as  a  creditor  having  been  entered  in  the  minutes  without  ob- 
jection, does  not  prove  that  his  debt  is  resting-owing ;  for  the  credi- 
tors are  held  not  to  be  thereby  barred  from  investigating  the  merits 
of  their  mutual  claims  (?w).  Such  cases  are  essentially  different 
from  those  in  which  the  proceedings,  being  adopt<3d  before  the 
prescriptive  period  has  expired,  are  held  to  have  kept  the  bill  in 
force  (n). 

§  453.  When  the  creditor,  from  not  having  proof  by  the  debtor's 
writ,  is  constrained  to  refer  to  his  oath,  nice  questions  sometimes 
arise  as  to  whether  the  oath  comes  up  to  the  statutory  requirement 
to  prove  resting-o^dng.  On  the  one  hand,  the  debtor  cannot 
shelter  himself  under  a  general  denial  of  resting-owing ;  but  must 
specify  the  grounds  on  which  his  denial  rests ;  and  if  these  show 
that  the  debt  subsists,  his  general  denial  will  not  protect  him  from 
decree  (o).  But,  on  the  other  hand,  he  will  be  assoilzied  if  he  de- 
pones to  extinction  of  the  debt  in  some  habile  mode,  although  he 
cannot  specify  the  date  or  other  details  connected  with  it ;  for  such 
an  oath  cannot  be  held  to  prove  resting-owing. 

(A)  M'Nicol  c.  M'Neill.  1821,  1  S.,  176— Buchan  r.  Robertson  Barclay,  1787,  M.. 
11,128— Nicolson  v.  M'Leod,  23d  November  1810,  F.  C— See  also  Black  ».  Shand's 
Crs.,  1828,  2  S.  (now  ed.),  110 ;  and  see  infra,  \  460.  (t)  Nicolson  v.  M*Leod, 

9upra,    See  on  this  the  chapter  on  holding  as  confessed  in  reference  to  oath,  iri/ra. 

(A)  Black  w.  Shand's  Crs.,  supra,  (/)  Lockhart  w.  Mitchell,  1849,  11  D., 

1841.  (m)  Stnart  v.  Douglas,  1823,  2  S.,  200  (new  ed.).  (n)  See  mj^a, 

\  432  (o)  1  Bell's  Com.,  383--Tail,  288-A  B,  1751,  M.,  12,476. 
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§  454.  Accordingly,  where  the  defender  stated  distinctly  that 
he  had  paid  the  hill  several  years  before,  hut  could  not  state  the  time 
or  mode  of  payment,  resting-owing  was  held  not  to  be  proved  {p). 
And  the  Court  took  the  same  view  of  an  oath  that  the  deponent 
paid  to  a  son  of  the  original  creditor,  or  to  some  one  authorised  by 
him,  although  he  could  not  stat^  distinctly  to  whom  or  at  what 
time  the  payment  had  been  made ;  there  being  ground  for  holding 
that  the  son  had  authority  to  receive  payment,  and  the  deposition 
being  candid  (r).  It  seems  also  that  the  defender  will  be  assoilzied 
if  he  depones  that  he  paid  the  debt  to  a  third  person  by  the  credi- 
tor's order,  although  he  does  not  depone  that  that  person  accounted 
to  the  creditor  (si). 

§  455.  But  where  the  debtor  deponed  that  while  he  was  in 
India  payment  had  been  made  by  a  relation  in  this  country,  and 
where  he  could  not  assign  a  satisfactory  reason  for  his  knowledge 
or  belief  of  that  fact,  the  Court  held  that  the  oath  proved  resting- 
owing  (t).  And  the  defender's  general  denial  of  resting-owing  was 
disregarded  where  the  only  fact  to  which  he  deponed  in  support  of 
it  was,  that  he  had  been  told  by  a  co-acceptor  that  payment  had 
been  made  by  him  (x).  So  where  the  defender,  who  was  one  of  the 
partners  of  a  dissolved  company,  deponed  that  he  had  not  paid,  and 
did  not  know  that  any  other  person  had ;  that,  at  the  dissolution 
of  the  company,  one  of  the  partners  undertook  to  pay  a  composition 
on  their  debts,  including  the  bill  in  question  ;  but  that  he  did  not 
know  that  such  payment  had  been  made,  and  that  no  claim  of  re- 
lief had  been  made  on  him  by  the  partner  referred  to ;  the  Court 
held  that  the  oath  established  the  subsistence  of  the  debt  (y). 

§  456.  When  the  defender  depones  to  discharge  not  by  simple 
payment,  but  by  a  transaction  under  a  written  contract,  decree,  or 
other  document,  and  it  depends  on  the  terms  of  the  writing  whether 
the  debt  is  extinguished,  the  Court  will  decide  upon  the  construc- 
tion of  the  writing,  and  will  not  take  the  defender's  opinion  of  it ; 


{p)  Fyfe  V.  Carfrae,  1841,  4  D.,  162.  (r)  Roy  v.  Thomson,  1830,  8  S.,  810. 

(»)  Moffat  V.  Moffat,  1787,  Elch.,  "Qualified  Oath,"  No.  4;  M.,  18,214,  S.  C— Rett 
V.  Hardie,  1769,  M.,  13,217— Clerk  v.  Dallas,  1711,  M.,  13,213.  (t)  Paul  v, 

Alison,  1841,  8  D.,  874.    See  Mette  v.  Dalziel,  1880,  8  S.,  887.  (i)  Black  v. 

Black,  1838,  16  S.,  1221.  See  also  per  Lord  Mackenzie  in  Damley  v,  Kirkwood,  1846, 
7  D.,  699,  commenting  on  Christie  v,  Henderson,  1833,  11  S.,  744,  infra.  But  see  con- 
tra, Mackay  v.  Ure,  1849, 11  D.,  982.  (y)  Stewart  v.  Stewart,  1823,  2  S.,  668. 
See  also  Christie  v.  Henderson,  ntpray  and  as  noticed  by  Lord  Mackenzie  in  Drummond 
V.  Orichton,  1848, 10  D.,  840,  t^adper  curiam  in  Boyd  v,  Fraser,  1863, 16  D.,  342. 
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for  the  question  is  one  of  law,  not  of  fact  («).  Accordingly,  where 
the  defender  deponed  that  the  pursuer  had  acceded  to  a  composition 
contract,  under  which  the  composition  on  the  debt  amounted  to  a 
certain  sum,  which  the  defender  had  consigned,  the  Court  would 
not  give  effect  to  this  deposition,  but  required  production  of  the  con- 
tract, the  legal  construction  and  effect  of  which  were  involved  in 
the  oath  (a).  And  where  the  defender  deponed  that  the  debt  had 
been  extinguished  by  an  assignment  which  he  had  made  under  the 
law  of  England  of  all  his  effects  to  his  creditors,  whereby  all  his 
debts  had  been  cleared  off,  it  was  held  that  the  statement  of  the 
nature  and  effect  of  that  transaction  could  not  be  taken  from  the 
defender,  on  whom  the  burden  therefore  lay  of  establishing  his  al- 
leged discharge,  by  production  of  the  deed  or  by  other  competent 
proof  (6). 

§  457.  But  the  defender's  oath  will  not  prove  resting-owing, 
where  he  states  that  the  debt  was  extinguished  by  a  separate  trans- 
action, which  does  not  depend  on  the  construction  of  a  writing; 
6.gr.,  where  he  states  that  the  pursuer  accepted  goods  in  satisfaction 
of  the  debt  (c) ;  or  agreed  to  discharge  it,  and  promised  to  give  up 
or  cancel  the  bill  whenever  he  had  an  opportunity  (d)  ;  or  where 
the  defender  depones  that  he  paid  a  sum  which  had  been  fixed  be- 
tween him  and  the  pursuer  in  a  compromise  of  the  claim  (e). 

§  458.  In  all  such  cases,  however,  the  Court  will  determine 
whether  the  transaction  as  deponed  to  imports  a  discharge  of  the 
debt.  This  is  well  illustrated  by  cases  of  alleged  compensation. 
If  the  debtor  depones  that  the  pursuer  agreed  that  the  debt  sued 
for  should  be  held  extinguished  by  the  counter-claim,  resting-owing 
is  not  proved ;  because  it  matters  not  what  consideration  induced 
the  creditor  to  discharge  the  debt  in  the  bill  if  he  really  did  so  (/). 

(a)  This  point  is  faUy  discussed  in  treating  of  the  construction  of  oaths  on  reference. 

(a)  Brown  v.  M'Intyre,  1828,  6  S.,  1022.  See  also  Blair  t^.  Balfour,  1748,  M., 
18,217.  (6)  Stevenson  v.  Stevenson,  1888, 16  S.,  1088,  per  Lord  Ordinary 

FuUerton,  whose  judgment  was  acquiesced  in  hj  the  parties,  and  approved  of  in  the 
Inner  House.  {e)  See  Johnston's  Assignee,  1687,  M.,  18,241. 

(d)  Grant  r.  Orant*s  Crs.,  1798,  M.,  18,221— L.  Forrester  v.  L.  Elphingstone,  1742, 
M.,  18,215,  as  explained  in  Elch.,  "Qualified  Oaths,"  No.  6.  (e)  See  Napier 

V.  Graham,  1829, 1  De.  and  And.,  218.  (/)  The  view  stated  in  the  text  seems 

to  be  properly  deducible  from  the  following  cases,  as  contrasted  with  those  in  the  two 
next  notes;  Grant  v.  GranVs  Crs.,  1798,  M.,  18,221— Irvine  v.  Dickson,  1788,  Elch., 
"Qualified  Oath,"  No.  1— Clark  v.  DaUas,  1711,  M.,  18,218— Maitland  r.  Baillie,  1707, 
M.,  18,212— Forbes  v.  Craigie's  Crs.,  1711,  M.,  ib.;  12,464,  S.  C.—L.  Forrester  w.  L. 
Elphingstone,  tupra,  (d)— Hepburn  v.  Hepburn,  1806,  Hume  D.,  417— Johnston's  As- 
signee, 1687,  M.,  18,241— Maxwell  v.  Herries,  1712,  M.,  11,218,  od^im— Lauder  p. 
M'Gibbon,  1727,  M.,  18,206. 
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But  where  the  defender  s  denial  of  resting-owing  stands  on  a  plea 
of  simple  compensation,  the  Court  hold  that  the  oath  proves  the 
subsistence  of  the  original  debt,  and  they  require  the  debtor  to 
prove  his  counter-claim  (y).  The  reason  is  that  compensation  does 
not  operate  ipso  jure  as  a  discharge ;  but  it  is  an  equitable  ground 
for  resisting  payment  of  a  debt  admitted  or  proved  to  be  still  undis- 
charged ;  and  the  Court,  not  the  debtor,  has  to  decide  whether  the 
counter-claim  is  good. 

The  case,  however,  will  not  come  within  the  former  branch  of 
this  rule,  if  the  defender  states  merely  that  it  was  his  own  under- 
standing or  intention  that  the  debts  should  be  mutually  extinguished ; 
for  the  pursuer's  consent  is  essential  to  such  a  transaction  (A).  The 
subject  of  this  and  the  preceding  paragraphs  is  considered  fully  in 
treating  of  qualified  oaths  on  reference.  Some  cases  illustrative  of 
the  same  doctrines  will  also  be  found  in  the  sections  on  the  trien- 
nial prescription. 


III.  Admissions  by  Co^cceptors. 

§  459.  Each  acceptor's  admission  is  proof  only  against  himself, 
and  not  against  his  co-acceptors  (t).  And  where  a  bill  bearing  the 
signature  of  a  company  firm  was  referred  to  the  oaths  of  the  part- 
ners on  the  company  being  dissolved,  the  Court  held  that  one  of 
them  who  had  deponed  negative  was  entitled  to  absolvitor,  and  was 
not  bound  to  await  the  result  of  the  action  as  against  the  other, 
whose  oath*  contained  certain  admissions  (Jc), 

§  460.  If  each  of  the  co-acceptors  both  admits  the  constitution 
of  the  debt  and  admits  that  he  himself  did  not  pay  it,  resting-owing 
is  held  to  be  proved  as  against  them  all  (1),   And  in  one  case  where 


(g)  Simpson,  1728,  M.,  18,240 — Johnston's  Assignee,  tupra — Borthwick  v.  Ramsay, 
1697,  M.,  4981— Sinclair  v.  Sinclair,  1708,  M.,  18,206— Fincham  v.  Muirhead,  1707,  4 
B.  Sup.,  666— Minnie's  Grs.  v.  Broomfleld,  1786,  Elch.,  "Qualified  Oath,"  No.  8— Mit- 
chell V.  M^Kinlay,  1761,  M.,  18,241— Rankine  v.  Adair,  1799,  M.,  18,246— Steyesson  v. 
Campbell,  1808,  Hume  D.,  416— MiUax  v.  Baird,  1819,  ib.,  480— Macdonald  v.  Oiaw- 
ford,  1884, 12  S.,  688— See  also  Williamson  v.  Peacock,  11th  December  1810,  F.  C— 
Onchrist  V.  Murray,  1676,  M.,  18,210.  (A)  Hunter  v.  L.  Kinnaird's  Tr.,  1880, 

9  S.,  164.  (i)  Allan  v.  Ormiston,  1817,  Hume  D.,  477— Houston  v.  Yuill,  1822, 

1  S.,  449— McNeil  v.  Blair,  1828,  2  S.,  174— M'Indoe  v.  Frame,  1824,  8  S.,  296. 

(it)  Easton  v.  Johnston,  1881,  9  S.,  440.  (Q  Laidlaw  v.  Hamilton,  1826,  4 

S.,  686— Wilson  v.  Strang,  1880,  8  S.,  626.  In  this  way  the  oath  of  each  acceptor  goes 
to  prove  non-payment  as  against  the  others.  But  that  would  not  preyent  any  of  them 
from  being  assoilzied,  if  he  deponed  that  he  knew  a  co-acceptor  had  paid.    The  question 
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two  out  of  four  acceptors  admitted  respectively  that  they  had  not 
paid,  and  could  not  say  whether  any  of  the  other  acceptors  had,  the 
Court,  by  a  narrow  majority,  held  resting-owing  to  be  proved  (m). 
This  decision,  however,  is  humbly  thought  to  be  questionable,  since 
the  proof  of  resting-owing  was  incomplete  so  long  as  there  was  not 
evidence  that  none  of  the  acceptors  had  paid.  The  statute,  proceed- 
ing on  the  presumption  of  payment  by  some  one  or  more  of  the 
debtors,  seems  to  require  resting-owing  to  be  proved  by  the  writs  or 
oaths  of  them  all ;  whereas  the  decision  referred  to  implies  that  be- 
cause payment  by  the  absent  acceptors  is  not  proved,  therefore  non- 
payment must  be  presumed.  Such  an  inference  would  be  absurd 
in  the  case  of  one  of  a  large  number  of  acceptors  admitting  that  he 
had  not  paid ;  and  it  is  thought  that  there  is  no  room  for  a  distinc- 
tion founded  on  the  number  of  acceptors  admitting  non-payment 
by  themselves,  as  compared  with  those  regarding  whose  payment, 
or  the  reverse,  there  is  no  proof.  Where  action  is  raised  against  all 
the  co-acceptors,  and  some  of  them  allow  decree  in  absence  to  go 
out  against  them,  it  is  held  that  the  others  resisting  decree  are 
liable,  if  they  admit  that  they  did  not  pay,  and  do  not  depone  that 
any  other  person  did  (n).  In  such  a  case  the  fact  of  non-payment 
by  the  absent  acceptors  is  held  to  be  sufficiently  established  by  their 
non-resistance,  joined  with  the  want  of  any  contradictory  statement 
by  the  parties  appearing. 

IV.  Admissions  by  the  Debtor's  Representative, 

§  461.  If  the  heir  of  the  debtor  is  sued  for  payment  after  pre- 
scription has  run  on  the  bill,  he  is  entitled  in  terms  of  the  statute 
to  maintain  that  the  creditor  shall  not  succeed,  unless  he  prove  the 
constitution  and  subsistence  of  the  debt  by  the  original  debtor's 
writ  or  by  the  heir's  writ  or  oath.  With  regard  to  his  oath  the  heir 
is  in  a  much  more  favourable  position  than  the  original  debtor;  for 
while  the  latter,  if  he  admits  that  the  debt  was  incurred,  must  state 
relevant  grounds  for  maintaining  that  it  is  not  resting-owing,  the 
heir  (who  very  often  knows  nothing  about  his  predecessor's  debts) 

would  then  remain,  whether  the  oath  of  one  acceptor  deponing  that  another  had  paid 
would  free  them  all.    See  per  L.  Gillies  in  Christie  v.  Henderson,  infra, 

(fit)  Christie  v.  Henderson,  1883,  11  S.,  744.  See  this  case  commented  on  in  Dam- 
ley  V,  Kirkwood,  1846,  7  D.,  699— Dmmmond  v.  Crichton,  1848,  10  D.,  840— Boyd  v, 
Fraser,  1868,  16  D.,  842.  Compare  also  Black  v.  Black,  1888,  16  S.,  1220;  mpra,  J 
466,  (x).  (n)  Boyd  v.  Fraser,  «<pra— M'Neil  v.  Blair,  1826,  8  S.,  469. 
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is  not  required  to  make  any  positive  allegation  of  payment  or  dis- 
charge ;  and  the  creditor  will  fail,  unless  the  heir's  oath  imports  a 
distinct  admission  of  resting-owing.  Accordingly,  where  the  heir 
of  the  acceptor  of  a  bill,  being  sued  after  the  prescriptive  period, 
admitted  his  ancestor's  acceptance,  but  could  not  state  whether  the 
ancestor  had  paid  the  debt  or  not,  the  Court  held  that  resting-owing 
was  not  proved  (o).  And  where  the  representative  of  an  acceptor 
who  had  died  within  the  years  of  prescription  had  before  their  ex- 
piry made  a  payment  to  account  of  the  bill;  and  where,  being  sued 
for  the  balance  after  the  prescriptive  period  had  expired,  he  denied 
all  knowledge  of  the  bill  and  of  the  debt  for  which  it  had  been 
granted,  but  admitted  the  payment  to  account,  of  wliich  he  gave  no 
satisfactory  explanation ;  the  Court  sustained  the  plea  of  prescrip- 
tion, and  held  that  resting-owing  had  to  be  proved  by  the  heir's 
oath  (p).  So  the  heir  of  an  acceptor  was  assoilzied,  where  he  de- 
poned that  he  was  not  aware  of  the  existence  of  the  bill  till  after 
the  lapse  of  the  prescriptive  period  (q). 

§  462.  If  the  heir,  not  speaking  from  personal  knowledge, 
merely  admits  that  his  opinion  or  inference  from  the  circumstances 
is  that  the  debt  was  constituted  and  is  unpaid,  the  Court  will  not 
hold  these  facts  to  be  proved  (r).  But  if  he  swears  that  he  has  na 
doubt  upon  the  point,  they  will  probably  sustain  the  pursuer's 
claim,  since  the  defender,  on  a  formal  appeal  to  his  conscience, 
could  not  deny  its  justice  (s), 

§  463.  Prescription  is  held  to  be  overcome  by  payments  of  in- 
terest (^),  or  payments  to  account  of  the  principal  {u)  of  the  bill,  if 
made  by  the  heir  beyond  the  six  years,  and  proved  by  his  writ  (x). 
Nor  will  he  escape  from  this  consequence  by  merely  stating  that  he 
made  the  payment  under  a  mistaken  impression  of  his  liability  (y) ; 
although  that  will,  of  course,  be  a  relevant  circumstance  in  a  proof 
by  him  that  the  principal  debt  had  been  paid. 

The  competency  and  efifect  of  admissions  by  tutors,  trustees, 
and  other  administrators,  and  of  reference  to  their  oaths,  are  con- 
sidered in  treating  of  admissions  and  oaths  on  reference. 


(o)  Stirling  v,  Henderson,  11th  March  1817,  F.  C.  {p)  Damley  v.  Kirk- 

wood,  1845,  7  D.,  696.    See  also  Frank  v.  Forster,  1842,  4  D.,  1515. 

(q)  Houston  v,  Yuill,  1825,  4  S.,  24.  (r)  See  Brown  i;.  Crawford,  1741,  M., 

9418,  Kilkerran's  report.  (<)  See  Dalziel  v.  Lindores,  1748,  M.,  10,994;  Hailes, 

984,  S.  C.  (0  M'Tavish  v.  Lady  Saltoun,  1825.  8  S.,  472. 

(tt)  Scott  V.  Gray,  1784,  M.,  11,126.  (z)  Supra,  i  450.  (y)  MTavish 

V.  Lady  Saltoun,  supra — Scott  v.  Gray,  supra. 

VOL.  I.  X 
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CHAPTER  IV.— OF  THE  QTHNQUENNIAL  PRESCRIPTION  OF  MINISTERS' 
STIPENDS,  AND  VERBAL  BARGAINS  CONCERNING  MOVEABLES,  &C. 

§  464,  The  Act  1669,  c.  9,  enacts,  "  that  ministers'  stipends  and 
mnltures,  not  pursued  for  within  five  years  after  the  same  are  due, 
and  likeways  mails  and  duties  of  tenants  not  being  pursued  within 
five  years  after  the  tenant  shall  remove  from  the  lands  for  which 
the  mails  and  duties  are  craved,  shall  prescribe  in  all  time  coining, 
except  the  saids  ministers'  stipends,  multures,  mails  and  duties, 
shall  be  oflfered  to  be  proven  to  be  due  and  resting-owing,  by  the 
defenders  their  oaths,  or  by  a  special  writ  under  their  hands,  ac- 
knowledging what  is  resting-owing:  And  that  all  bargains  concern- 
ing moveables  or  sums  of  money,  probable  by  witnesses,  shall  only 
be  probable  by  writ  or  oath  of  party,  if  the  same  be  not  pursued  for 
within  five  years  after  the  making  of  the  bargain." 

I.  Scope  and  Effect  of  this  Prescription. 

§  465.  The  prescriptions  which  this  statute  introduced  are  ana- 
logous to  the  sexennial  and  triennial  prescriptions.  The  Act  deals 
with  two  different  groups  of  cases,  viz.,  1st,  ministers'  stipends, 
multtires,  and  mails  and  duties,  the  first  of  which  always  stand 
upon  writing,  the  others  being  often,  but  not  always,  so  consti- 
tuted : — and  2d,  verbal  bargains  concerning  moveables  or  sums  of 
money.  It  makes  the  preservation  of  the  ordinary  mode  of  proof 
of  these  several  claims  conditional  on  the  creditor  raising  his  action 
within  five  years ;  and  in  the  event  of  his  failing  to  do  so,  it  limits 
his  proof  to  the  debtor^s  writ  or  oath,  and  fixes  on  him  the  burden 
of  proving  the  subsistence,  as  well  as  the  constitution,  of  the  obli- 
gation. 

§  466.  The  Act  applies  to  "  stipends,"  although  the  charge  was 
vacant  during  the  time  for  which  they  were  payable  (a).  It  was 
held  not  to  affect  teind  duties  in  the  hands  of  the  titular  (b);  or  the 
right  of  a  patron  who  had  paid  ann  to  the  minister's  representatives, 
and  expended  vacant  stipend  on  pious  objects,  to  recover  from  the 
other  heritors  their  proportions  of  such  payments  (c). 

(a)  Gloag  V.  Macmtosh,  1758,  M.,  11,068 ;  Elch.,  "  Stipend/'  No.  8,  S.  C— Ersk., 
8,  7,  20.  (6)  Hamilton  v.  Hemes,  1688,  M.,  11,061.  (c)  Graham  v. 

Pate,  1799,  M.,  11,068.    The  payments  had  heen  made  by  the  tutor  of  the  patron,  who 
was  insane ;  and  the  action  of  relief  was  at  the  instance  of  the  patron's  representative. 
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§  467.  "  Mails  cmd  duties"  prescribe  whether  the  lease  is  writ- 
ten or  verbal  (d),  and  whether  it  is  of  a  rural  or  an  urban  tene- 
ment (e).  The  rule  applies  where  the  whole  of  an  estate  is  let  on 
lease  (/);  but  not  where  the  mails  and  duties  of  a  property  are 
farmed  out;  as  the  Act  only  contemplates  rents  payable  by  tenants 
in  the  natural  possession  (gr).  One  who  had  not  possessed  under 
lease  from  the  proprietor,  but  by  intrusion  under  a  pretended  right, 
is  not  entitled  to  the  benefit  of  the  Act  (A).  And  where  a  fiar, 
holding  a  lease  from  the  liferenter,  had  after  the  lessor's  death  en- 
tered into  possession  as  proprietor,  the  Court  refused  to  apply  the 
statutory  rule  in  an  action  against  him  for  arrears  raised  more  than 
five  years  after  the  lease  had  expired  (i).  It  was  pleaded  that  he 
had  not  removed  from  the  land ;  but  the  chief  ratio  decidendi  was, 
that  he  was  not  truly  a  tenant  in  the  sense  of  the  Act.  Where 
the  partners  of  a  company  for  manufacturing  paper  were  lessees  of 
a  certain  paper  mill,  and  one  of  them  procured  an  assignation  from 
the  others  of  their  interests  in  the  lease,  machinery,  and  trading 
stock,  on  his  obligation  to  relieve  them  of  the  rent,  and  to  pay 
them  certain  shares  of  the  profits ;  in  an  action  by  one  of  th^se 
partners  against  the  heir  of  the  assignee  for  arrears  of  the  pursuer's 
share  of  profits,  the  Court  held  that  they  fell  under  the  quinquen- 
nial prescription  (4).     But  the  decision  may  be  questioned, 

§  468.  This  prescription  does  not  affect  arrears  due  by  tenants 
continuing  in  possession;  because  its  currency  only  commences 
from  the  tenant's  removal  (Z).  It  was  held  not  to  apply  where  a 
tenant  remaining  in  possession  was  sued  by  a  former  proprietor  for 
arrears  due  five  years  before  the  estate  had  been  sold  (m).  It  holds, 
however,  where  the  tenant  "  ran  away  out  of  the  country,"  as  well 
as  when  he  removed  in  the  ordinary  way  (n). 

The  statute  may  be  pleaded  by  the  tenant's  cautioner  (o), 

§  469.  The  prescription  of  "  oZZ  bargains  concerning  moveables 
or  sums  of  money  proveabh  by  witnesses "  has  evidently  been  de- 

The  plea  of  prescription  was  resisted  on  the  ground  of  the  patron's  insanity ;  but  the 
rcUio  decidendi  was,  that  the  tutor  in  making  the  payments  in  question  was  to  be  consi- 
dered as  negoHorum  ffestor  for  the  heritors.  (d)  Nisbet  v.  Baikie,  1729,  M., 
11,069— Lyle  v.  Crichton,  1694,  4  B.  Sup.,  168.  (c)  Boyes  v.  Henderson,  1823, 
2  S.,  190.  The  subject  here  was  a  brewery.  (/)  Fairholm  v.  Livingston,  1726, 
M.,  11,068.    On  this  point  correct  Ersk.,  8,  7,  28,  by  Ivory's  Note,  866,  to  ib. 

(ff)  Nisbet  V,  Baikie,  «(pra— Bankt.,  2, 12,  29.  (A)  Robertson  v.  Macintosh, 

1688,  M.,  11,068.  (t)  Murray  ».  Trotter,  1709,  M.,  11,054.  (*)  Daes  v. 

ScougaU,  1710,  M.,  11,056.  {I)  Act  quoted  supra,  |  464.  (m)  Strahom 

V.  Cunningham,  1789,  M.,  11,059.  (n)  Macintosh  v.  Baillie,  1768,  Elch.  Notes, 

"  Prescription,"  No.  86.  (o)  Duff  v  Inncs,  1771,  M.,  11,059. 

X2 
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eigned  to  cover  those  independent  mercantile  transactions  regarding 
moveables,  which,  from  not  being  parts  of  current  accounts,  were 
not  protected  by  the  triennial  prescription.  It  includes,  for  example, 
a  verbal  contract  of  sale  of  a  cow  (p),  or  a  lot  of  sheep  (r),  a  ver- 
bal bargain  to  take  the  stocking  on  a  farm  at  a  valuation  («),  and 
a  verbal  bargain  to  deliver  grain  (t) ;  in  fact,  "  all  sales,  locations, 
and  other  consensual  contracts  concerning  moveables,  to  the  con- 
stitution of  which  writing  is  not  necessary"  (u).  But  it  does  not 
embrace  a  claim  for  the  value  of  goods  unwarrantably  carried  off 
without  an  agreement  (x) ;  or  a  claim  for  the  balance  of  the  price 
of  goods  which  had  been  consigned  with  the  defender  in  security 
of  money  advanced  (y) ;  or  an  action  of  accounting  by  a  merchant 
against  a  commission-agent  to  whom  he  had  consigned  goods  (z). 
And  a  verbal  bargain  made  at  the  commencement  of  a  nineteen 
years'  lease,  regarding  the  mode  of  disposing  of  the  dung  at  its  ter- 
mination, was  held  not  to  come  under  the  statute,  as  no  demand 
could  have  been  made  on  the  contract  till  long  after  the  expiry  of 
the  five  years  (a).  Again,  where  on  the  death  of  a  farmer  in 
March  1827,  his  son  succeeded  to  the  lease  and  his  daughters  took 
the  moveables ;  and  where  the  seed  for  crop  1827  was  supplied 
from  crop  1826  which  belonged  to  the  daughters,  and  the  spring 
labour  for  1827  was  performed  by  their  horses ;  and  where  in  June 
1827  the  son  took  the  stock  from  his  sisters  under  a  written  agree- 
ment and  valuation,  in  which  nothing  was  said  about  the  claim  for 
seed  and  labour ;  and  where  the  son  having  died  in  1842,  his  estate 
was  sequestrated  in  1848,  without  the  simi  in  the  written  valuation 
having  been  paid ;  the  Court  held  that  a  claim  by  the  daughters 
for  the  value  of  the  seed  and  labour  did  not  fall  under  the  statutory 
rule  (b), 

§  470.  The  statute  was  evidently  not  meant  to  apply  to  bar- 
gains which  are  constituted  by  writing,  and  it  has  therefore  re- 
ceived that  interpretation  (c).  But  where  the  pursuer  of  an  action 
for  the  price  of  grain  alleged  to  have  been  furnished  more  than  five 

(p)  Nobles  V.  Armstrong,  lltli  June  1818,  F.  C.  (r)  Ewart  v.  Murray,  1780, 

M.,  11,067—Moffat  v,  Mpffat,  1737,  M.,  18,214.  («)  Lawson  v.  Milne,  1889,  1 

D.,  608.  (0  Whyte  v.  Spence,  1658,  M.,  11,065— Southesk  v.  Reddy,  1682,  M., 

11,066;  12,826.  (m)  Ersk.,  8,  7,  20.  (z)  Baillie  v.  Young,  1886,  18  S., 

472.  (y)  Macfarlane  v.  Brown,  1827,  5  S.,  206.  (z)  Mackinlay  v, 

Mackinlay,  1861,  14  D.,  162.  (a)  Wilson  v.  Swan,  1805,  Hume  D.,  817. 

(ft)  Gairs  v.  Taylor,  1849,  11  D.,  1244.  (c)  Southesk  v.  Reddy,  1682,  M., 

11,066;  12,826,  S.  C— Hunter  v.  Thomson,  1848,  5  D.,  1286.  See  also  Whyte  v. 
Spence,  1688,  M.,  11,066— Cameron  v.  Cameron,  1801,  Hume  D.,  472. 


§  473.  QUINQUENNIAL  PRESCRIPTION.  325 

years  before,  founded  on  a  written  contract  between  him  and  the 
defender  for  a  sale  of  the  grain  at  a  certain  price,  and  offered  to 
prove  by  witnesses  that  the  grain  had  been  delivered,  the  Court  re- 
quired him  to  prove  delivery  (being  the  essential  condition  of  the 
obligation)  by  the  defender's  writ  or  oath  (d). 

§  471.  It  is  a  condition  of  these  prescriptions  that  the  debt  has 
not  been  "  pursued "  within  the  five  years  (e).  A  petition  for  se- 
questration of  rent  past  due  will  save  it  from  prescribing  (/)  ;  but 
sequestration  raised  currente  termino^  in  order  to  secure  rent  not 
yet  exigible,  will  not  have  this  effect  (gr).  Where  before  the  expiry 
of  the  five  years  the  landlord  stated  his  claim  for  arrears  as  a  set-off 
against  a  claim  by  the  tenant,  the  Court  held  that  he  had  thereby 
excluded  the  prescription,  as  if  he  had  raised  action  to  recover  pay- 
ment (A).  But  where  a  landlord  in  defence  to  an  action  by  his 
tenant  pleaded  compensation  upon  rent  which  had  been  due  for  five 
years,  the  Court  applied  the  statutory  rule,  because  compensation 
does  not  operate  until  it  is  pleaded  {i), 

§  472.  The  prescriptions  introduced  by  this  statute  do  not  run 
against  minors  during  their  minority  (ft). 

II.  Proving  the  Debt  after  it  has  incurred  Prescription. 

§  473.  After  the  ministers'  stipends,  multures,  and  mails  and 
duties  have  prescribed,  the  creditor  must  prove  that  they  are  rest- 
ing-owing  by  his  debtor's  writ  or  oath  on  reference  {I),  And  the 
principle  holds  here  as  well  as  in  the  sexennial  prescription,  that 
the  defender  is  not  obliged  expressly  to  depone  that  he  paid.  As 
the  pursuer  must  prove  resting-owing,  the  defender's  general  denial 
of  that  fact  will  protect  him,  provided  it  is  founded  on  statements 
which  import  non-subsistence  (m).  Accordingly,  where  a  tenant, 
sued  for  prescribed  rents,  deponed  that  there  had  been  two  roups  of 

(d)  Southesk  v.  Reddy,  supra.  (e)  Act  quoted  mpraj  }  464.    As  to  the 

meaning  of  the  term  "  pursued  "  see  tupra^  g  480,  et  seq.^  and  infra^  §  498. 

(/)  Hogg  t>.  Low,  1826,  4  S.,  702.  (ff)  Cochrane  v.  Ferguson,  1880,  8  S., 

824.  The  petition  for  sequestration  prayed  for  decree  of  payment  when  the  rent  should 
become  due.  (A)  Macdonald  r.  Jackson,  1826,  6  S.,  28 — Nicolson  v.  Macalister's 

Tr.,  1882,  10  S.,  769.    See  also  Sloane  v.  Birtwistle,  1827,  6  S.,  742. 

(f )  Mackintosh  v.  BaiUie,  1763,  Elch.,  "  Prescription,"  No.  86— MaxweU  v.  Herries, 
1712,  M..  11,218;  2677,  S.  C— Dickson  v.  Macauley,  1681,  M.,  11,090. 

(A)  1669,  c.  9,  adfinem.  (/)  Act  quoted  rupra^  §  464.  (m)  Supra, 

§  468,  et  aeq. 
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his  crop  and  stocking,  which  had  been  attended  by  a  person  on  be- 
half of  the  landlord,  and  with  the  proceeds  of  which  he  understood 
that  the  rent  had  been  paid,  resting-owing  was  held  not  to  be 
proved  (n).  In  this  case,  also,  the  Court  refused  to  hold  the  prin- 
cipal tenant  liable  for  admissions  made  on  oath  by  his  cautioner  (o). 

§  474.  Payment  of  interest,  if  made  after  the  prescription  has 
run,  and  if  instructed  by  the  defender's  writ,  will  prove  resting- 
owing  (p).  But  payments  of  interest,  and  muUo  majus  partial  pay- 
ments of  the  arrears,  if  made  within  the  five  years,  do  not  satisfy 
the  requirement  of  the  statute  (r).  Nor  will  any  payment  have  this 
effect  unless  it  is  admitted  on  record,  or  is  proved  by  the  writ  of  the 
debtor  or  some  one  authorised  to  bind  him  («). 

§  475.  There  is  a  considerable  distinction  in  the  terms  of  the 
Act  as  to  proving  the  debts  referred  to  in  the  preceding  paragraphs, 
and  proving  verbal  bargains,  after  the  five  years  have  run;  for  while 
the  former  must  be  proved  by  the  defender's  writ  or  oath  to  be  rest- 
ing-owing, the  enactment  as  to  the  latter  is,  that  they  shall  only  be 
proveable  by  writ  or  oath  of  party,  if  they  be  not  pursued  for  with- 
in the  statutory  period.  The  Court,  however,  have  construed  this 
provision  to  mean  that  when  a  verbal  bargain  is  not  sued  upon  till 
after  it  has  incurred  prescription,  the  pursuer  must  refer  to  the  de- 
fender s  oath  its  subsistence  as  well  as  its  constitution  {t).  It  seems 
to  be  an  open  question,  whether  the  pursuer,  having  written  proof  of 
the  bargain,  is  bound  to  prove  by  the  debtor's  writ  or  oath  that  the 
obligation  therein  is  subsisting  (u).  Had  it  not  been  for  the  de- 
cisions as  to  what  the  oath  must  embrace,  there  would  have  been 
little  difficulty  in  holding  that  the  defender's  writ  proving  merely 
the  constitution  of  the  bargain  is  sufficient.  But  from  the  terms 
**  writ  or  oath"  of  party  occurring  in  the  same  connection,  it  aeems 
questionable  to  apply  different  rules  as  to  the  facts  which  they  must 
respectively  prove  (x).     In  this  view  it  is  still  doubtful  whether 

(ft)  Cochrane  v.  Ferguson,  I88I,  9  S.,  501.  See  also  Heddle  v.  Baikie,  1847,  9  D., 
1254.  (o)  The  cautioner  was  freed  under  the  septennial  limitation. 

(p)  See  tupra,  i  450.  (r)  Nisbet  v.  Baikie,  1729,  M.,  11,059— «ttpni,  {  450. 

(a)  Sypra,  i  450,  ei  aeq,  (t)  Campbell  v.  Grierson,  1848,  10  D.,  861— Whyte  «. 

Spence,  1688,  M.,  11,065— Nobles  v.  Armstrong,  11th  June  1818,  F.  C. 

(tt)  See  per  L.  Justice-Clerk  in  Campbell  v,  Grierson,  tupra. 

(x)  It  will  be  observed  that  the  term  "writ"  of  party  as  used  in  the  text  is  not 
meant  to  include  proper  written  constitution  of  the  contract.  Bargains  which  have 
been  reduced  to  writing  are  not  "  proveable  by  witnesses,"  and,  as  already  observed,  do 
not  come  witliin  the  statutory  rule.  The  Act,  however,  seems  to  provide  for  the  case  of 
a  verbal  bargain  being  proved  by  the  party's  writings  ex  pott  facto;  and  the  question  is, 
whether  after  the  five  years  those  must  prove  not  only  its  constitution,  but  also  its  sub- 
nititencc. 


§  477.  TRIENNIAL  PBESCBIPTION.  327 

the  statutory  proof  is  completed  by  the  defender's  writ  admitting 
the  bargain,  but  dated  before  the  five  years  expired. 


CHAPTER  v.— OF  THE  TRIENNIAL  PRESCRIPTION  OF  MERCHANT'S 

ACCOUNTS,  &0. 

§  476.  This  is  the  oldest,  and  probably  the  most  important,  of 
the  shorter  prescriptions  of  Scotch  law.  It  was  introduced  by  the 
Act  1579,  c.  83  ;  which  statuted  and  ordained  "  that  all  actions  of 
debt  for  house  mails,  men's  ordinars,  servants'  fees,  merchants' 
compts,  and  other  the  like  debts,  that  are  not  founded  upon  written 
obligations,  be  pursued  within  three  years,  otherwise  the  creditor 
shall  have  no  action,  except  he  either  prove  by  writ  or  by  oath  of 
his  party."  These  few  words,  which  compose  the  whole  of  this 
short  and  pithy  statute,  have  given  rise  to  many,  and  not  very  uni- 
form,  decisions. 

I.  Scope  and  Effect  of  this  Prescription. 

§  477.  In  its  principle  and  effect  this  prescription  is  similar  to 
the  quinquennial  and  sexennial  prescriptions,  of  which  it  was  the 
forerunner.  It  is  designed  for  preventing  debts  which  are  usually 
settled  within  a  short  time  after  they  are  incurred,  from  being 
maintained  and  proved  by  loose  and  untrustworthy  evidence,  when 
the  means  of  either  contradicting  such  proof  of  their  constitution, 
or  of  proving  their  discharge,  may  have  been  lost  through  lapse  of 
time.  With  this  object  the  statute  limits  the  competency  of  a 
proof  prout  de  jure  to  cases  where  action  is  raised  within  three 
years  after  the  debt  has  been  incurred ;  and  if  action  is  not  raised 
till  after  that  period,  it  requires  the  creditor  to  prove  his  case  by 
the  debtor's  writ  or  oath.  This  prescription  therefore  does  not  pro- 
ceed on  any  presumption  of  relinquishment ;  for  the  debt  may  be 
proved  by  the  statutory  evidence  any  time  within  the  years  of  the 
long  negative  prescription.  It  is  founded  on  reasons  of  public  po- 
licy, proceeding  on  the  presumption  that,  if  the  debts  which  it  spe- 
cifies have  not  been  sued  for  within  three  years,  they  have  either 
not  been  incurred,  or  have  been  discharged ;  and  it  determines  by 
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a  peremptory  rule  the  only  kind  of  evidence  by  which  the  contrary 
may  be  proved. 

§  478.  The  Act  has  been  liberally  interpreted  in  regard  to  the 
debts  to  which  it  applies.  This  has  necessarily  arisen  from  its 
containing  not  only  a  pretty  wide  enumeration,  but  adding  "  the 
like  debts,"  thereby  leaving  to  the  Court  to  extend  its  application 
to  analogous  cases.  The  want  of  precision  in  this  expression  has 
occasioned  some  conflict  in  the  decisions,  in  consequence  of  diflFerent 
judges  being  differently  impressed  as  to  the  degree  of  similarity 
between  certain  debts  and  those  enumerated  in  the  statute  (a).^ 

§  479.  ^^ House  mails"  comprehend  only  the  rents  of  subjects 
properly  urban.  Arrears  of  rents  of  a  farm  (6),  or  of  a  minister's 
glebe  land  (c),  are  not  included  under  the  term  "  the  like  debts." 
Where  the  lease  embraces  both  a  house  and  land,  the  question 
whether  it  comes  under  the  statutory  rule  will  depend  on  whether 
the  house  is  accessory  to  the  land,  as  in  ordinary  farms ;  or  whether 
the  land  is  accessory  to  the  house,  as  in  country  villas. 

Each  term's  rent  prescribes  from  tlie  time  when  it  falls  due,  and 
without  regard  to  whether  the  tenant  continues  in  possession  or 
removes  (cZ).  , 

§480.  ^^  Metis  ordinars''  moan  entertainment  furnished  by  a 
tavern-keeper,  or  in  a  boarding-house  (e).  And  "the  like  debts" 
include  arrears  of  aliment  due  under  a  contract  (/).^  But  claims 
made  by  the  mother  of  a  bastard  child  against  the  father  for  arrears 
of  its  aliment  are  not  included ;  because  the  act  only  contemplated 
claims  founded  on  contract,  whereas  the  father's  debt  arises  out  of 
natural  obligation,  and  the  mother's  claim  is  for  relief  of  sums  which 


(a)  See  per  Lords  Fullerton  and  Mackenzie  in  Blackadder  v.  Milne,  1851,  18  D., 
820,  and,  per  eosd.,  in  M'Kay  v,  Cannichael,  1861,  14  D.,  207.  (6)  Ro88  v. 

Fleming,  1627,  M.,  12,  736.  (c)  Minister  of  Kilbucko,  1628,  M.,  11,083. 

{d)  Cuming*s  Tr.  v.  Simpson,  1826,  8  S.,  645— Ferguson  v.  Mair,  1737,  M.,  11,103 
—Erak.,  3,  7,  17.  (c)  Forrest  v.  Caretair's  Reps.,  1716.  M.,  11,098;  9713,  S. 

C— Thomson  v.  L.  Duncan,  1808,  Hume  D.,  466— Fraser  v,  M'Keitch,  1888, 16  S., 
1046^See  also  Balfour  t>.  Landails,  1683,  Hare,  216.  (/)  Hamilton  v.  Lady 

Ormiston,  1716,  M.,  11,100— Lady  Carnsficld  v,  D.  Gordon,  February  1714,  there  cited 
— and  Cuming  v.  Andrew,  1722,  ih.—-f}er  curiam  in  Thomson  v.  Westwood,  1842,  4  D., 
833— con/ra,  Irving  v.  Maxwell,  1687,  M.,  11,092— Dick  v.  Gibson,  there  noted.2 


'  A  claim  for  a  statutory  assessment,  such  as  poor-rates,  cannot  be  met  by  the  de- 
fonco  of  the  triennial  prescription ;  Munro  v.  Graham,  1867,  20  D.,  72. 
2  Taylor  r.  Allardyoe,  1868,  20  D  ,  401. 
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she  advanced  on  his  behalf  (g)}  It  seems  also  to  have  been  held 
that  the  Act  does  not  embrace  claims  for  payment  of  aliment  fur- 
nished to  a  minor,  which  are  rather  like  advances  by  a  negotiorum 
gestor  than  entertainment  furnished  by  an  innkeeper  under  a  con- 
tract (A).  There  is  some  doubt,  however,  as  to  what  claims  for 
aliment  fall  under  the  statute  (t). 

§  481.  When  an  alimentary  debt  is  within  the  Act,  each  term's 
payment  prescribes  from  the  time  when  it  became  payable  (k)> 
And  where  the  two  first  items  in  a  continuous  account  were  for 
board  and  lodging  for  a  certain  number  of  weeks  at  a  specified  rate, 
and  the  rest  was  for  furnishings  (chiefly  of  provisions),  the  Court 
would  not  treat  the  entries  for  board  as  part  of  the  account,  but 
held  that  they  incurred  prescription  independently  (I), 

§  482.  ^^  Servants' fees*'  and  "the  like  debts"  comprehend  not 
only  the  wages  of  an  ordinary  servant  (m),  but  also  the  yearly  sum 
payable  to  an  apprentice  under  his  indenture  (w),  and  the  salaries 
or  other  remuneration  of  persons  employed  in  higher  situations — 
e.g.,  a  factor  (o),  a  chamberlain  and  grieve  {p)y  and  one  who  ac- 
companied •  his  employer  in  his  travels  abroad,  kept  his  accounts, 
and  disbursed  his  money  (r).  And  a  claim  for  remuneration  of 
services  rendered  by  the  pursuer  to  the  defender,  on  the  footing  of 
his  being  remunerated,  falls  under  the  statute,  although  an  express 
contract  of  service  be  not  averred  («).  But  the  Act  was  held  not  to 
include  the  arrears  of  salary  due  by  heritors  to  their  parochial 


(^)  Thomson  v.  Westwood,  1842,  4  D.,  883— Finlayson  v.  Gown,  7th  July  1809,  F. 
C— M'Dowall  V.  M'Lurg,  1807,  M.,  "  Prescription,"  No.  6— Butchart  v.  Ireland,  1889, 
1  D.,  1128,  per  L.  (Ordinary)  FuUerton— Thorn  v.  Jardine,  1886,  14  S.,  1004,  per  eund. 
See  also  Arbuthnot  v.  Symon,  1884,  12  S.,  690— Paterson  v.  Cochrane,  1768,  M.,  11,080 
■—contra,  Forsyth  v.  Simpson,  1791,  M.,  11,081,  Bell's  Octavo  Ca.,  861.3 

(A)  Davidson  v.  Watson,  1740,  Cr.  and  St.,  288,  reversing  M.,  11,077— per  L.  (Ordi- 
nary) Fullerton  in  Thom  v,  Jardine,  tupra.  But  see  opinions  of  judges  in  Thomson  v. 
Westwood,  supra — and  contra,  Galloway  v.  Galloway,  1799,  M.,  11,122. 

(f)  See  crtses  in  preceding  notes.  (A)  Ersk.,  8,  7,  17 — Forrest  ».  Carstair's 

Reps.,  1715,  M.,  9718;  11,098,  S.  C.  (Q  Fraser  v.  M'Keitch,  1888,  16  S., 

1046.  (to)  M'DougaU  v.  Campbell,  1883,  7  W.  S.,  19  ;  affirming  8  S.,  969. 

(n)  Crawford  v.  Simpson,  1781,  M.,  11,102.  (o)  Smith's  Children  v.  E. 

Morton,  1714,  M.,  11,096  ;  4062,  S.  C.  (p  Ross  v.  Master  of  Saltoun,  1680, 

M.,  11,089.  (r)  Robertson  v.  Marq.  Annandale,  1740,  Cr.  and  St,  298. 

(a)  Alcock  V.  Easson,  1842,  6  D.,  366— Smellie  v.  Miller,  1886,  14  S.,  12— Smellio 
t'.  Cochrane,  1836,  18  S.,  644— Shepherd  v,  Meldmm,  1812,  Hume  D.,  894. 


3  Moncrieffw.  Waugh,  1869,  21  D.,  216. 
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schoolmaster  {t)^  or  arrears  of  pay  when  claimed  by  a  soldier  from 
his  officer,  to  whom  the  same  was  payable  by  government  (v). 

§  483.  When  wages  fall  under  the  Act,  each  term's  payment 
prescribes  independently  as  it  becomes  due  (x), 

§  484.  ^^  Merchants'  CompW^  mean  primarily  accounts  incurred 
to  shopkeepers,  or  sellers  of  wares  on  credit  (y).  The  term,  in  con- 
nection with  the  general  phrase  of  "  the  like  debts,"  embraces  ac- 
counts to  dealers  whether  wholesale  or  retail  {%)  ;  to  artificers  who 
furnish  labour,  not  goods  (a)  ;  and  to  surgeons  and  apothecaries  (6) ; 
and,  generally,  all  accoimts  for  furnishings,  labour,  and  the  like, 
which  are  apt  to  nm  into  credit,  and  which,  being  contracted  with- 
out writing,  are  likely  to  be  discharged  without  that  formality  (c). 
The  statute  was  held  to  include  a  claim  by  a  sub-contractor  against 
the  principal  contractor  for  the  cost  of  work  in  excavating  the 
foundations  of  a  building,  at  a  specified  rate  per  yard,  under  a  ver- 
bal contract  {d).  Baron  Hume  reports  a  case  where  an  allowance 
for  superintending  a  contract  to  build  houses  was  held  not  to  incur 
prescription  (c).  But  this  decision  is  more  than  questionable  (/). 
Accounts  to  printers  (gr),  surveyors  (A),  and  law-agents  (t),  come 
under  the  general  clause  in  the  Act ;  and  the  same  rule  has  been 
applied  to  an  annual  factor  fee  for  managing  the  afi'airs  of  a  person 


{t)  Nicolson  V,  Monro,  1747,  M.,  11,080.  The  session  papers  show  that  the  pursuer 
was  9k  parochial  schoolmaster.  (u)  Graham  v,  £.  Leven,  1709,  M.,  11,098. 

(z)  1  Bell's  Com.,  881— Douglas  v,  D.  of  ArgyU,  1736,  M.,  11,102— Ross  v.  Master 
of  Saltoun,  1680,  M.,  11,089.  (y)  "  A  merchant  in  Scotch  phrase  is  a  dealer 

or  shopkeeper,  like  the  French  marchand^  a  person  who  sells  articles  usually  from  day 
to  day  on  credit,  hut  on  short  credit ";  per  L.  FuUerton  in  M'Einlay  v.  M'Kinlay,  1861, 
14  D.,  164.  (2)  Ord  v.  Duffs,  1680,  M.,  11,088— Bruce  v.  Jack,  1670, 1  B.  Sup., 

609— Russel  v,  £.  Argyll,  1610,  M.,  ll,082~£rsk.,  8,  7, 17.  (a)  Bayne,  1692, 

M.,  11,092— Tweedie  v,  Williamson,  1694,  M.,  ih.  (6)  Ersk.,  8,  7,  17—1  Bell's 

Com.,  881— See  Maodowall  v.  Loudon,  1849, 12  D.,  170.  (e)  Bell's  Com., 

tupra,  Mr  Bell  ohserves,  that  as  the  payment  of  money  cannot  in  Scotland  he  proved 
by  parole,  while  the  furnishing  of  goods  may  be  so  proved,  the  Act  was  intended,  by  a 
presumption,  to  protect  persons  dealing  vrith  retail  merchants,  and  those  in  a  similar 
situation,  from  a  second  demand.  As  to  the  statute  introducing  a  presumption,  see 
mtpra,  {  406.  (cf )  M'Kay  v.  Carmichael,  1861, 14  D.,  207,  and  n^mi,  (a). 

(0)  Donaldson  v.  Ewing,  1819,  Hume  D.,  481.  (/)  See  per  L.  FuUerton 

in  Blackadder  0.  Milne,  1861, 18  D.,  820.  (g)  Neill  &  Co.  0.  Hopkirk,  1849, 

12  D.,  618.  (A)  Stevenson  v.  Kyle,  1860, 12  D.,  678.  (t)  Eisk.,  8, 

7, 17—1  BeU's  Com.,  881— Somerville  v.  Muirhead's  Exs.,  1676,  M.,  11,087— Dallas  v. 
M'Kenzie,  1696,  4  B.  Sup.,  271— Campbell  v.  Stein,  28d  Nov.  1818,  F.  C. ;  affirmed  6 
Dow,  116— Ker  v.  Mag.  of  Kirkwall,  1827,  6  S.,  802— Wallace  v.  M'Kissock,  1829,  7  S., 
642— Napier  v.  Balfour,  1886,  18  S.,  868— Moncrieff  v.  Durham,  1886.  14  S.,  880— 
M* Andrew  v.  Hunter,  1861, 18  D.,  1111— Cullen  v.  Smeal,  1868,  16  D.,  868. 
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abroad  {j);  to  a  claim  for  remuneration  by  a  clerk  to  a  Bubmis- 
sion  {k) ;  and  to  a  commission  for  cash  advances,  when  forming 
part  of  a  law-agent's  account  (Q.* 

§  485.  The  statute,  however,  does  not  embrace  all  mercantile 
accounts  (m).  It  is  held  not  to  include  a  claim  for  the  price  under 
an  isolated  sale  of  goods  (n)f  and  whether  it  applies  to  a  number 
of  articles  sold  under  one  contract,  but  delivered  at  different  times, 
is  doubtful  (o).  In  a  case  already  mentioned,  where  two  daughters 
of  a  deceased  farmer  claimed  in  the  sequestration  of  his  son's  estate 
the  value  of  seed  which  had  been  supplied  to  the  son  from  crops 
belonging  to  them,  and  of  labour  performed  by  their  horses ;  the 
trustee's  defence  of  prescription  was  repelled  {p).  Accoimts  for 
cash  advances  do  not  come  within  the  Act  (r).  Consequently, 
when  a  law-agent's  account  includes  both  cash  advances  and  busi- 
ness charges,  the  prescription  is  held  to  run  against  the  latter,  and 
not  against  the  former  («).  If,  however,  the  cash  payments  are 
merely  accessory  to  the  business  charges,  and  such  as  usually  oc- 
cur in  business  accounts,  the  Court  will  not  allow  them  to  be  picked 
out  from  among  the  items  of  professional  charge,  but  will  apply 

(J)  Qmbb  V.  Porteous,  1886,  18  S.,  608.  (A)  FarquhaiBon  v.  H.  M.  Advo- 

cate, 22d  July  1764,  M.,  11,108,  inaccurately  noticed  by  Erak.,  8,  7,  17. 

(Z)  Scott  v.  Gregory's  Tr.,  1882,  10  S.,  876.  (m)  On  the  difference  be- 

tween merchants*  accounts  and  mercantile  accounts,  see  per  L.  Fullerton  in  M'Kinlay  o. 
M^Kinlay,  1861,  14  D.,  164,  gt^fra  (y).  (n)  Baird  v.  Montgomery,  1688,  M., 

11,092— Ewart  v,  Murray,  1780,  M.,  11,067— McGregor  v,  Stewart,  1811,  Hume  D., 
472— Smith  v.  Miller,  1827,  6  S.,  388.  (o)  In  Bruce  v.  Jack,  1670,  1  B.  Sup., 

609,  the  statute  was  held  to  apply  to  such  a  case.  But  in  M'Dougall  v.  Campbell,  1888, 
8  S.,  969 ;  7  W.  S.,  19,  the  Court  of  Session  held  that  a  claim  for  the  price  of  cattle  sold 
and  delivered  in  this  way,  and  forming  part  of  an  account  which  embraced  cash  advances 
and  other  items,  fell  under  the  statute.  Lord  Chancellor  Brougham  considered  the 
point  doubtful,  and  reserved  it  by  deciding  the  case  on  other  grounds. 

{p)  Gairs  i>.  Taylor,  1849,  11  D.,  1244,  supra,  g  469.  (r)  Smith  ».  BelJ, 

1829,  7  S.,  771— Ker  «,  Mag.  of  Kirkwall,  1827,  6  S.,  802-PaterBon  v.  M'Kenzie,  1826, 
8  S.,  620— Moncrieff  v.  Durham,  1886,  14  S.,  880.  («)  Moncrieff  v,  Durham, 

supra — Eer  v.  Mag.  of  Kirkwall,  supra. 


^  And  to  an  account  to  an  engraver  for  preparing  parliamentary  plans  of  a  projected 
raUway ;  Johnston  v.  Scott,  1860,  22  D.,  398. 

^  Where  prescription  was  pleaded  in  defence  to  a  claim  for  the  price  of  commodities 
which  were  all  furnished  at  one  time,  more  than  three  and  within  five  years  prior  to 
the  action,  the  pursuer  pleaded  that  the  triennial  prescription  did  not  apply  to  an  ac- 
count for  a  single  furnishing,  but  that  the  quinquennial  prescription  would  have  applied 
had  the  five  years  elapsed.  But  Lord  Kinloch  repelled  that  plea,  and  held  that  the  dis- 
tinction was  in  the  character  of  the  transaction,  not  the  number  of  furnishings ;  and  he 
sustained  the  defence  of  the  triennial  prescription ;  Gobbi  v.  Lazzaroni,  1869,  21  D., 
801. 
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the  statute  to  the  account  as  a  whole  (<)."  So  an  account  incurred 
to  a  newspaper  proprietor  for  advertising  prescribes,  although  he 
advanced  the  government  duty  (u).  The  converse  also  of  the  same 
principle  would  seem  to  hold ;  so  that  business  charges,  and  the  like, 
when  occurring  incidentally  in  an  account  which  does  not  fall 
under  the  statute,  and  when  mixed  up  with  the  other  items  of  the 
account,  will  not  be  held  to  have  incurred  prescription  separately  (x). 

§  486.  The  statute  includes  an  account  incurred  to  a  solicitor 
in  London  employed  to  oppose  a  bill  in  Parliament  (y).  But  where 
a  Scotch  attorney  in  Exchequer  had  been  deputed  by  the  general 
body  of  Scotch  distillers  to  attend  to  their  interests  in  regard  to 
certain  legislative  measures,  under  which  employment  he  performed 
several  journeys  to  London,  and  was  otherwise  much  occupied  in 
the  business,  the  Court,  in  three  cases,  held  that  his-  claim  for  re- 
muneration did  not  come  within  the  statute,  because  the  business 
was  of  a  special  character,  arising  ex  mandato,  and  not  falling  within 
the  ordinary  business  of  the  pursuer  as  a  Scotch  legal  practition- 
er (z).  The  authority  of  these  decisions  was  recognised  in  a  subse- 
quent case,  where  a  claim  by  an  engineer,  who  had  been  employed 
as  a  skilled  witness  on  a  water  company's  bill,  was  considered  by  a 
majority  of  the  whole  Court  not  to  fall  within  the  triennial  pre- 
scription (a).  It  was  not  necessary,  however,  to  decide  the  point 
expressly,  as  the  claim  was  "  founded  on  a  written  obligation." 

§  487.  The  Act  only  strikes  at  accounts  as  between  merchant 
and  customer,  or  employer  and  employee.  It  does  not  include  ac- 
counts between  a  commission-agent  and  his  principal  (6),  or  be- 
tween the  general  body  of  owners  of  a  ship  and  one  of  them  who 
as  their  administrator  had  drawn  the  freights  (c) ;  or  accounts  be- 

(t)  See  Napier  v.  Balfour,  1835,  13  S.,  853.  See  also  Hotson  v.  Threshle,  183S,  11 
S.,  482.  («)  Robertson  v.  Royal  Association,  1840,  2  D.,  1843. 

(z)  So  held  in  Boyes'  Tr.  v.  Hamilton,  30tli  June  1829,  as  reported  in  F.  C.  and  1 
De.  and  And.,  245.  But  see  this  ease  in  7  S.,  815.  See  also  Paterson  v.  Walker  (per 
Lords  Bannatyne  and  Craigie),  19th  June  1812,  as  noted  in  13  D.,  825. 

(y)  Webster  v.  M'Lellan,  1852,  14  D.,  982~Deans  v.  Steele,  1868,  16  D.,  817. 

(2)  Paterson  v.  Walker,  13th  November  1812— Walker  v.  Simpson,  9th  June  1818 
(both  noted  in  Blackadder  v.  Milne,  1851,  18  D.,  820,  and  in  Walker  t;.  M'Nair,  infra) 
—Walker  v.  M'Nair,  1832,  10  S.,  672;  5  De.  and  And.,  390,  S.  C.  (a)  Black- 

adder  V.  Milne,  supra.  (6)  M'Kinlay  v.  M'Kinlay,  1851,  14  D.,  162— in/ra,  («,/) 

(c)  Butchart  v.  Moodie,  1781,  M.,  11,113  ;  Hailes,  885,  S.  C. 


^  The  question  whether  a  distinction  can  be  taken  between  business  charges  by  a  law 
agent  and  advances  made  by  him  in  the  course  of  business,  as  regards  the  application 
of  the  statute,  has  been  raised  in  two  recent  cases — Lamond's  Trustees  v.  Merry,  and 
Richardson,  Loch,  &  Maclaurin  t>.  Belhavcn — and  is  now  under  consideration  of  the 

Court  on  niinutos  of  debate. 
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tween  a  party  and  an  intromitter  with  his  funds  (d);  or  claims  by 
a  party  against  one  who  had  received  his  money  as  his  agent,  factor, 
or  consignee  (e);  or  claims  by  a  mandatory  or  a  negotiorum  gesior 
for  repayment  of  advances  (/).  Indeed  no  accounts  arising  out  of 
the  contracts  of  mandate,  or  negotiorum  gestio,  are  considered  to  be 
among  "  the  like  debts  "  to  accounts  by  a  merchant  against  his  cus- 
tomer ;  and  this  is  peculiarly  the  case  in  regard  to  accounts  be- 
tween commission-agent  and  employer,  which  were  hardly  known 
in  Scotland  at  the  time  when  the  Act  1579,  c.  83,  was  passed  (§r). 

§  488.  Where  one  of  several  debtors  has  paid  a  merchant's  ac- 
count, his  claim  for  relief  against  a  correus  does  not  come  under  the 
triennial  prescription  (k). 

§  489.  In  two  cases  where  prescription  was  held  not  to  apply, 
the  Court  seem  to  have  been  partly  influenced  by  the  circumstance 
that  the  accounts  were  between  foreign  merchants  (i).  But  as  they 
related  to  consignments  of  goods  to  commission-agents,  they  did  not 
come  within  the  statutory  rule.  The  circumstance  of  the  parties  to 
an  account  being  foreigners  is  now  held  not  to  prevent  it  from  pre- 
scribing (k). 

§  490.  With  regard  to  the  extent  to  which  merchants'  ac- 
counts and  the  like  debts  are  struck  at  by  the  statute,  it  seems  to 
have  been  held,  in  a  claim  by  a  farmer  for  the  price  of  wool  and 
cheese  sold  yearly  to  a  merchant,  that  each  year  s  sales  prescribed 
independently  of  the  others  (l).  But  whether  this  special  case  was 
decided  correctly  or  not,  the  general  rule  is  completely  established, 
that  the  prescription  of  merchants'  accounts  does  not  run  on  the 
items  separately,  but  on  the  whole  account  when  closed  (m).  And 
the  currency  of  the  account  is  preserved  by  a  new  article  being  fur- 
nished within  three  years  of  the  preceding  item  (n) ;  unless  the  en- 

(d)  MaxweU  v.  Welsh,  1688,  M.,  11,084. 

(c)  Frier  v.  Paterson,  1826,  4  S.,  896— Waddell  v,  Morton,  1826,  ib.,  170--M'Far- 
lane  v.  Brown,  1827,  6  S.,  206— Hamilton  &  Co.  v.  Martin,  1796,  M.,  11,120— Anderson 
and  Child  v.  Wood,  1809,  Hume  D.,  467.  (/)  Drummond  v.  Stewart,  1740,  M., 

6868;  11,108,  S.  C— Saddler  i;.  M'Lean,  1794,  M.,  11,119;  Bell  8  Folio  Ca.,  104,  S.  C. 
-Grubb  V.  Porteous,  1836,  13  S.,  608.  {g)  M'Kinlay  v,  M'Kinlay,  «qwa— 

Hamilton  &  Co.  v.  Martin,  supra.  (h)  Bland  v.  Short,  1824,  8  S.,  419.     See  also 

Thomson  v.  Westwood,  1842,  4  D.,  888— *«/)ra,  i  480,  (^),  and  supra,  i  427. 

(t)  Hamilton  &  Co.  v.  Martin,  aupra — Anderson  and  Child  v.  Wood,  siqtra, 

{k)  See  infra,  I  626,  et  aeq.,  and  per  L.  Cunninghame  in  M'Kinlay  v.  M'Kinlaj,  supra. 

(0  Tod  V.  Wightman,  1699,  4  B.  Sup.,  463.    The  report  is  not  very  clear. 

(m)  1  BeU's  Com.,  831;  Ersk.,  8,  7,  17— Somerville  v.  Muirhead,  1687,  M.,  11,087— 
A  B,  1686,  Dirl.  Dec,  No.  818— White  v,  Currie,  1829, 8  S.,  164.  Here  the  rule  in  the 
text  was  applied,  although  each  year's  furnishings  were  added  up  into  a  distinct  sum  in 
the  creditor's  books,  and  interest  was  charged  separately  on  each  amount. 

(fi)  Mason  v.  E.  Aberdeen,  1709,  M.,  11,094—1  Bell's  Com.,  382. 
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try  was  made  as  an  afterthought  to  escape  from  prescription  (o) ;  or 
unless  the  new  article  was  paid  for  separately,  and  so  did  not  pass 
into  the  account  {p).  The  currency  of  the  account  is  preserved  by 
the  later  items,  if  originally  furnished  on  credit,  although  payment 
for  them  may  have  been  recovered  from  a  correm  of  the  defender  (r). 
Where  prescription  was  pleaded  against  the  earlier  items  of  an  ac- 
count, and  payment  of  later  items  had  been  recovered  from  a  cor^ 
reus,  it  was  held  competent  to  refer  to  these  later  items  to  meet 
the  plea  of  prescription,  although  they  had  not  been  libelled 
on  («). 

§  491.  A  law-agent's  account,  divided  into  branches  applicable 
to  the  different  matters  in  which  he  is  employed,  prescribes  as  a 
continuous  account  [t).  And  this  holds  as  to  a  claim  by  an  Edin- 
burgh agent  against  the  coimtry  agent  who  employed  him,  al- 
though the  account  be  divided  into  branches  applicable  to  the 
several  clients  (w).  But,  in  such  a  case,  the  Edinburgh  agent's 
claim  against  each  of  the  clients  individually  seems  not  to  be  pre- 
served from  prescription  by  the  branches  which  apply  to  the 
others  {x). 

§  492.  An  account  is  not  held  to  be  continuous,  unless  it  is  all 
due  by  the  same  debtor  to  the  same  creditor.  It  is  therefore  not 
continued  by  an  article  furnished  by  the  debtor  to  the  creditor,  in 
place  of  the  opposite  (y).  The  account  is  also  closed  by  the  debtor's 
death,  and  is  not  continued  by  furnishings  to  his  widow  (2)  or  re- 
presentative (a).  It  is  an  open  question  whether  an  account  in- 
curred to  an  individual  can  be  continued  by  one  to  a  firm  of  which 
he  becomes  a  member,  or  vice  versa  (ft).  But  where  two  accounts 
were  incurred  to  an  agent  individually  with  less  than  three  years 
between  them,  and  in  the  interval  the  client  incurred  an  account 
to  a  company  of  which  the  agent  was  a  partner,  the  latter  account 

(o)  Stewart  v.  Scott,  1S44,  6  D.,  SSd-^Gordon  v.  Innes,  1826,  4  S.,  677. 

(/>)  Beck  V.  Learmonth,  1881,  10  S.,  81.  (r)  Fisher  v.  Ure,  1836, 14  S.,  660. 

(•)  Fisher  v.  Ure,  supra.  {t)  Elder  v,  Hamilton,  1888, 11  S.,  691— Moffat 

o.  Manhall,  1825,  8  S.,  829  (new  ed.).  (ti)  Fisher  v.  Ure,  gupra, 

(x)  See  Fisher  v.  Ure,  supra.  (y)  Bamage  v.  Gharteris,  1782,  M.,  11,118. 

(«)  Wilson  V.  Tours,  1680,  M.,  11,089— Lyon  v.  Mitchell,  1819,  Hume  D.,  481. 

(o)  Kennedy  v.  Donald,  1741,  M.,  11,089 ;  6  B.  Sup.,  710,  S.  C— Oockhum  v. 
Hamilton,  1712,  Boh.  Ap.,  82— L.  Ormiston  v.  Hamilton,  1709,  M.,  11,098—1  Bell's 
Com.,  882  {contra^  Ersk.,  8,  7,  17).  This  also  holds  as  to  a  successor  titulo  hterativo; 
Elder  v.  Hamilton,  1888, 11  S.,  691.  (6)  The  account  was  held  not  to  he  con- 

tinuous hy  L.  (Ordinary)  Cunninghame  in  Torrance  v.  Bryson,  1840,  8  D.,  186  (ac- 
quiesced in) ;  hut  this  is  questioned  hy  L.  Medwyn  in  Stewart  v.  Scott,  1844,  6  D.,  898. 
And  in  Barker  o.  Kippen,  1841,  8  D.,  966,  the  Court,  in  the  special  circumstances,  held 
it  continuous,  hut  waived  determining  the  general  point. 
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was  held  not  to  interrapt  the  continuity  of  the  two  others,  so  as  to 
cause  the  first  one  to  prescribe  independently  (c). 

§  493.  It  is  a  condition  of  this  prescription  that  the  debts  to 
which  it  applies  be  **  not  founded  uponvmtten  obligations ;"  the  rea- 
son evidently  being  that,  if  a  debt  is  constituted  by  writing,  the 
same  formality  will  likely  be  observed  in  discharging  it  (d).  This 
exceptional  rule  has  been  applied  to  cases  of  rent  under  a  written 
lease  (e),  wages  under  a  written  contract  of  service  (/),  and  the  cost 
of  mason-work  under  a  written  contract  (g).  And  where  the  agent  for 
a  water  company  wrote  a  letter  to  an  engineer  stating  that  his  pro- 
fessional attendance  would  be  required  in  London  by  the  company 
at  a  certain  time,  and  mentioning  a  certain  rate  of  remuneration, 
which  the  agent  supposed  would  suffice,  the  Court  held  that  the 
writing  took  the  case  out  of  the  statute  (A),  Again,  in  an  action 
about  the  price  of  sheep,  where  the  bargain  was  proved  by  the 
written  valuation  of  a  person  to  whom  the  parties  had  referred  the 
point  by  an  improbative  missive,  the  Court  held  that  the  case  did 
not  fall  under  either  the  triennial  or  the  quinquennial  prescrip- 
tion (i). 

§  494.  But  where  goods  were  merely  ordered  in  writing,  an 
action  for  the  price  of  them  is  held  not  to  come  within  the  statu- 
tory exception ;  because  the  "  obligation,"  in  so  far  as  it  stands  on 
such  a  writing,  is  inchoate  and  incomplete  {k).  And  on  the  same 
principle,  where  one  wrote  to  a  young  man,  desiring  him  to  come 
and  attend  his  son  at  a  certain  fee,  the  Court  sustained  a  plea  of 
the  triennial  prescription  in  an  action  for  the  arrears  {I),  An  op- 
posite decision  was  pronounced  in  an  action  for  aliment  of  a  pupil, 
which  the  Court  held  to  come  within  the  exceptional  clause  of  the 
statute,  as  the  pupil  had  been  "  recommended  by  a  letter  of  his  fa- 
ther" to  the  host  (w). 

(e)  Torrance  v.  Bryson,  tupra,  (d)  On  this  see  I  Bell's  Com.,  882. 

(e)  Cnmings  Tr.  v,  Simpson,  1826,  8  S.,  645.  (/)  M'Tayish  v.  Campbell, 

1677,  5  B.  Snp.,  648.  See  Mackenzie  v.  T.  of  Burntisland,  1728,  M.,  11,102;  11,421, 
8.  C.    But  see  eontra^  Crawford  v.  Simpson,  1781,  M.,  11,102.  (y)  Watson  v. 

L.  Prestonhall,  1711,  M.,  11,096.    See  Hotson  v,  Threshie,  1888, 11  8.,  482. 

(A)  Blackadder  v.  Milne,  1861, 18  D.,  820 ;  noticed  ti^tra,  {  486. 

(i)  Cameron  v,  Cameron,  24th  June  1801,  Hume  D.,  472.  (k)  Cheap  v. 

Cordiner,  1776,  M.,  11,111— Ross  v,  Shaw,  1784,  M.,  11,116— Douglas  v.  Grierson,  1794, 
M.,  11,116 ;  Bell's  Folio  Ca.,  97,  102,  S.  C— 1  BeU's  Com.,  882.  See  also  E.  Southesk 
V.  Simson,  1682,  M.,  11,066;  12,826,  S.  O.-^eofUra,  Dickson  v.  M'Auley,  1681,  M., 

11,090— BeU  V. .  1766,  6  B.  Sup.,  840.  (f)  Craigievar's  Tutors  ».  Gray, 

1682,  M.,  11,091.  (m)  Somerrail  v,  Stratoune,  1649, 1  B.  Sup.,  402. 
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§  495.  Where  an  account  for  furnishings  by  the  keeper  of  a 
lodging  and  eating  house,  was  sued  upon  as  "  per  pass-book,  com- 
mencing 2d  December  1833  and  ending  9th  September  1837," 
signed  by  the  defender ;  and  where  it  appeared  that  the  signatures, 
if  genuine,  had  been  written  before  the  entries,  and  that  these  had 
been  filled  in  by  another  person  continuously ;  the  Court  held  that 
there  was  no  writ  constituting  the  debt,  and  that  the  prescription 
applied  (n).  The  case  was  decided  on  its  special  circumstances, 
and  without  settling  whether  a  properly  subscribed  account-book 
in  re  mercatoria  might  be  received  as  a  written  constitution  of  the 
debt,  the  genuineness  of  the  subscription  (if  disputed)  being  proved 
by  parole. 

Where  a  master  mason  sued  road  trustees  for  the  price  of  work 
executed  during  a  number  of  years,  partly  on  written  estimates  and 
partly  on  verbal  orders,  the  whole  being  entered  in  a  general  ac- 
count, in  which  there  were  entries  of  partial  payments  exceeding 
the  value  of  the  work  done  on  estimate,  the  Court  applied  the  trien- 
nial prescription  to  the  account  as  a  whole,  and  would  not  allow 
the  pursuer  to  pick  out  the  items  supported  by  writing,  on  the 
ground  that  they  fell  imder  the  exceptional  clause  of  the  statute  (o). 
It  does  not  appear  very  clearly  whether  the  Court  considered  that 
the  written  estimates  would  have  excluded,  prescription,  if  that 
point  had  arisen  purely. 

It  were  weU  if  the  characteristics  of  the  "  written  obligation  '* 
which  the  statute  requires  were  defined  by  some  authoritative  judg- 
ment ;  for  the  decisions  on  the  point  present  neither  harmony  nor 
definite  principle. 

§  496.  The  currency  of  this  prescription  is  not  impeded  by  the 
creditor's  minority  {p), 

§  497.  The  Act  which  introduced  the  triennial  prescription  or- 
dained that  all  actions  for  the  debts  to  which  it  refers  "  be  pursued 
within  three  years,  otherwise  the  creditor  shall  have  no  action  ex- 
cept he  either  prove  by  writ  or  oath  of  his  party."  There  are  two 
conflicting  constructions  of  this  enactment. 

On  the  one  hand,  it  is  said  that  the  Act  peremptorily  ordains 
that  if  the  action  in  which  the  claim  is  made  was  not  raised  before 
the  three  years  expired,  the  proof  shall  be  limited  to  the  defender  s 


(n)  Campbell  v.  Grant,  1843,  5  D.,  766.  (o)  Hotson  v.  Threshie.  1888,  11 

S.,  482.  ip)  Brown  v.  Brodie,  1709,  M.,  11,160—1  Bell's  Com.,  881,  4. 
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writ  or  oath;  and,  therefore,  the  only  points  to  be  regarded  are,  let, 
Whether  the  debt  falls  within  any  of  the  statutory  definitions  ? 
and,  2d,  Whether  the  particular  action  in  which  prescription  is 
pleaded  was  raised  before  the  three  years  had  expired  ?  This  view 
is  supported  by  obiter  dicta  in  several  cases  as  appearing  in  the  re- 
ports (r).' 

On  the  other  hand,  it  is  maintained  that  if  a  proper  action  for 
the  debt  was  pursued  within  the  three  years,  the  prescription  is 
excluded ;  and  the  creditor  may  prove  his  claim  prout  de  jure  m 
any  subsequent  action,  although  raised  after  the  statutory  period 
has  expired.  This  view  is  favoured  by  several  cases  («),  and  was 
expressly  found  to  be  the  true  construction  of  the  statute  in  a  re- 
cent and  highly  authoritative  decision  (t).  In  that  case  the  claim 
(which  was  for  payment  of  an  account)  had  within  the  three  years 
been  judicially  pleaded  by  way  of  recompensation  in  an  action  at 
the  instance  of  the  creditor  in  the  account  against  the  debtor,  and 
had,  along  with  other  questions  between  them,  been  the  subject  of 
a  judicial  reference.  The  referee,  however,  died ;  and  on  an  action 
for  the  debt  being  raised  after  the  three  years  had  expired  (but 
without  any  undue  delay  on  the  part  of  the  creditor),  the  debtor 
pleaded  the  triennial  prescription.  Founding  on  the  dicta  above 
mentioned,  he  maintained  that,  as  the  action  had  been  raised  after 
the  expiry  of  the  three  years,  the  only  proof  competent  to  the  credi- 
tor was  the  debtor's  writ  or  oath.  But  the  Court  repelled  that  plea, 
and  held  that  prescription  had  been  excluded  by  the  previous  pro- 
ceedings. The  grounds  of  decision  were,  1st,  That  the  debtor's 
agreement  to  refer  within  the  three  years  imported  a  waiver  of  the 
plea  of  prescription,  and  barred  him,  personaii  exceptioTie^  from  that 


(r)  Per  Lordfl  Glenlee  and  PitmiUy  in  M'Laren  t>.  Bulk,  1829,  7  S.,  488,  9— per  L. 
Jast*Clerk  Hope  in  Alcock  o.  Easson,  1842,  5  D.,  868 — and  per  eund.  in  Cochrane  v. 
Prentice,  1841,  4  D.,  79.  («)  Douglas,  fleron,  &  Co.  v.  Richardson,  1784,  M., 

11,127— Nat.  Bank  v.  Hope,  1837, 16  S.,  177.    See  also  Ferrier  v.  Errol,  9th  July  1811, 
F.  C,  noted  iupra,  }  431.  (t)  Lamh  v.  Dunn  (First  Division),  14th  June  1864, 

16  D.,  944. 


*  In  a  recent  case.  Lord  Einloch,  in  a  note  to  an  interlocutor,  not  reclaimed  against, 
expressly  adopts  this  view  of  the  Act.  His  Lordship  says, — "  The  action  in  which  the 
Court  is  called  to  pronounce  judgment,  if  heyond  the  three  years,  can  admit  no  other 
proof"  (than  writ  or  oath),  "and  the  consideration  of  any  other  action  is  irrelevant;*' 
Gohhi  V.  Lazzaroni,  1859,  21  D.,  801.  But  the  opposite  view,  stated  in  the  following 
paragraph,  has  been  adopted  by  both  Divisions  of  the  Court.  See  Lamb  v.  Dunn  and 
Eddie  v.  Monklands  Railway  Co.,  infira. 

VOL.  I.  Y 
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defence;  and,  2d,  That  as  the  creditor  had  within  the  statutory 
period  "pursued''  for  his  claim  before  a  competent  tribunal  and  in 
a  competent  form,  and  had  therefore  used  proper  statutory  means 
for  excluding  prescription,  he  could  not  be  held  to  have  lost  the 
benefit  of  his  procedure  in  consequence  of  its  having  failed  from 
causes  beyond  his  control  and  for  which  he  was  not  to  blame.  The 
Court  went  in  a  great  measure  upon  the  decisions  in  which  plead- 
ing the  claim  in  competitions  of  creditors,  and  by  way  of  compen- 
sation to  a  judicial  claim  by  the  debtor,  had  been  held  to  exclude 
prescription.  Lords  Ivory  and  Butherfurd,  however,  observed  that 
the  terms  of  the  statute  seem  to  contemplate  both  an  action  in 
which  prescription  would  be  pleaded,  and  a  previous  action  by  which 
that  plea  might  be  barred. 

§  498.  This  case  supports  another  important  principle,  namely, 
that  the  term  "  action  pursued"  in  the  Acts  1579,  c.  83,  and  1669, 
c.  9,  and  "  action  commenced,"  &c.,  in  the  Act  12  Geo.  Ill,  c.  72, 
are  not  limited  to  actions  which  the  creditors  raise  by  libelled  sum- 
monses ;  but  include  every  appropriate  procedure  which  the  credi- 
tor may  timeously  adopt  for  following  forth,  prosecuting,  or  pursu- 
ing for  his  debt.  The  real  point,  therefore,  in  the  question  whether 
any  previous  procedure  has  excluded  the  prescription  or  not,  is, 
whether  the  creditor  within  the  three  years  took  proper  steps  for 
making  good  his  debt  by  a  libelled  action,  by  a  reference  which 
properly  embraces  the  debt,  by  claiming  upon  it  in  a  competition  of 
his  debtor's  creditors,  by  pleading  it  in  compensation  or  recompen- 
sation  against  a  debt  due  by  him  to  his  debtor,  or  by  any  other 
competent  step.  If  he  has  done  so,  the  triennial  prescription  can- 
not be  pleaded  in  any  subsequent  action  at  his  instance  for  making 
good  his  claim.  But  while  the  death  of  the  referee  in  the  case  of 
a  submission,  the  inadequacy  of  the  debtor's  funds  in  a  case  of  com- 
petition, or  any  such  contingency  for  which  the  creditor  is  not  re- 
sponsible, will  not  exclude  him  from  the  benefit  of  his  timeous  pro- 
cedure, the  prescription  will  not  be  barred  by  an  action  which  has 
failed  in  its  purpose  from  its  original  incompetency,  from  its  inade- 
quacy to  make  the  claim  effectual,  or  from  its  having  been  aban- 
doned by  the  creditor.* 


s  In  a  still  more  recent  case,  the  views  of  the  judges  of  the  First  Diyision  in  the 
case  of  Lamb  v.  Dunn  were  folly  adopted  by  the  judges  of  the  Second  Division.  It 
was  expressly  recognised  that  a  "  pnrsnit "  within  the  years  of  prescription,  though  un- 
succeflsfnl,  might  obviate  the  defence  of  prescription  when  pleaded  for  that  purpose  in  a 
subsequent  action,  and  so  enable  the  pursuer  of  that  subsequent  action  to  establish  his 
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§  499.  Yet  if  the  debt  has  been  pleaded  by  way  of  compensa- 
tion against  a  debt  of  smaller  amount,  it  seems  that  the  creditor  by 
that  plea  has  preserved  his  claim  for  the  whole  debt  from  the  trien- 
nial prescription  (w). 

§  500.  It  was  observed  in  the  case  thus  referred  to  that  the 
word  "  interrupt"  is  not  properly  applied  to  the  procedure  by  which 
the  shorter  prescriptions  are  barred  or  excluded ;  but  is  only  ap- 
propriate to  the  long  prescriptions  (w).  The  word  "  elide"  expresses 
the  idea  correctly;  although  it  has  sometimes  been  applied  to  proof 
by  the  debtor's  writ  or  oath,  by  which  the  debt  after  having  pre- 
scribed may  be  proved  {x).  It  has  also  been  observed  that  these 
statutory  limitations  of  the  proof  are  inappropriately  termed  "  pre- 
scriptions" (y).  As,  however,  that  term  is  applied  to  them  in  the 
body  of  the  Act  1669,  c.  9,  and  in  the  rubric  of  the  Act  1579,  c.  83, 
as  well  as  by  all  our  institutional  writers,  there  is  not  much  ground 
for  challenging  it ;  and,  if  properly  understood,  it  does  not  occasion 
any  inconvenience  (z). 

§  501.  When  the  claim  falls  within  any  of  the  classes  enu- 
merated in  the  statute,  and  has  not  been  followed  forth  within  the 
three  years,  it  prescribes,  whether  it  is  made  by  way  of  action  or 


(u)  Per  curiam  in  Lamb  o.  Dunn,  iupra,  (v)  Per  L.  President  and  Ruther- 

ford in  Lamb  v,  Dunn,  tupra — Napier  on  Prescription,  716,  et  teq.  (x)  See  cases 

collected  in  Napier,  776  ;  and  per  L.  Rutherftird  in  Lamb  v,  Dunn,  tt^pra, 

(y)  Per  L.  Justice-Clerk  in  Alcock  v.  Easson,  1842,  6  D.,  862.  («)  See  per 

L.  Rutherfurd  in  Lamb  v.  Dunn,  tupra^  and  in  CuUen  v.  Smeal,  1868,  16  D..  882. 
Lord  Brougham  speaks  of  the  triennial,  sexennial,  and  vicennial  "  prescriptions  '*  in 
Don  9.  Lippman,  1887,  2  Sh.  and  M'L.,  780. 


case  by  proof  prout  dejure.  But  it  was  laid  down  that  the  claim  within  the  years  of 
prescription,  to  have  this  effect,  must  have  been  made  and  urged  in  a  competent  judi- 
cial proceeding  in  which  it  could  receive  effect.  A  mere  notice  of  a  claim  would  not  be 
enough ;  nor  a  claim  in  an  incompetent  process ;  nor  a  claim  made  in  a  competent  pro- 
cess and  abandoned.  In  this  case  the  action  was  brought,  in  1861,  for  the  price  of  fur- 
nishings made  in  1842.  The  defender  pleaded  prescription,  and  the  pursuer  pleaded 
that  that  defence  was  obviated  by  what  had  taken  place  in  an  action  raised  in  1843 
by  the  defender  against  him,  the  pursuer.  In  that  process  he  (then  defender)  had 
stated  that  he  had  the  claim  for  the  price  of  the  furnishings  in  question,  and  pleaded 
that  his  claim  for  it  should  be  reserved.  He  was  successful  in  throwing  out  that  ac- 
tion. The  Court  held  that,  as  he  had  done  nothing  in  the  previous  process  but  make 
intimation  of  his  claim,  the  defence  of  prescription  was  not  obviated,  as  such  an  inti- 
mation did  not  amount  to  imrsuit  in  the  sense  of  the  Act ;  Eddie  v.  Monklands  Rail- 
way Co.,  1866,  17  D.,  1042.  An  action  within  the  years  of  prescription,  made  and 
abandoned,  wiU  not  obviate  the  plea  of  prescription ;  Gobbi  v,  Lazzaroni,  1869,  21 
D.,  801. 

t2 
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as  a  defence  of  compensation  (a).  So  a  prescribed  account  was 
held  not  to  entitle  the  creditor  to  vote  in  the  election  of  a  trustee 
on  the  debtor's  sequestrated  estate  (6).  And  the  same  rule  was 
applied  to  a  prescribed  bill,  fortified  by  the  circumstance  that  the 
holder  was  the  concurring  creditor  in  the  petition  for  the  debtor's 
sequestration ;  which  the  Court  considered  did  not,  in  a  competi- 
tion of  the  debtor's  creditors,  import  the  statutory  admission  of 
resting-owing  (c). 

§  502.  But  it  has  been  held  more  than  once  that  in  a  general 
accounting  between  the  parties,  one  of  them  may  not  plead  the 
triennial  prescription  to  individual  items  charged  against  him  (d). 

II. — Proving  the  debt  after  it  has  incurred  prescription. 

§  503.  It  has  already  been  observed  that  the  eflFect  of  the  Act 
1579,  c.  83,  is  to  lay  on  the  creditor  the  burden  of  proving  both 
the  constitution  (e)  and  the  subsistence  of  the  prescribed  debt,  and 
to  limit  his  proof  to  the  debtor's  writ  or  oath  (/) ;  admissions  by 
the  debtor  on  record,  however,  binding  him  in  the  mode  already 
noticed  (gr). 

§  504.  It  is  not  necessary  that  the  writ  by  which  the  constitu- 
tion or  subsistence  of  the  debt  is  proved  should  be  either  probative 
or  holograph  (A).  An  unsigned  memorandum,  holograph  of  the 
debtor,  and  found  in  the  creditor's  repositories,  has  been  sus- 
tained (i).  And  a  document  which  truly  applies  to  the  debt  in 
question,  but  without  expressly  referring  to  it,  will  suffice  (4). 

(a)  Dickson  v.  M'Anley,  1681,  M.,  11,090— GaUoway  v.  GaUoway,  1799,  M.,  11,122 
—Balfour  v,  Landails,  1688,  M.,  11,216.  See  also  Paterson  r.  Strachan,  1808,  Hume 
D.,  480— Miller  t^.  Baird,  1819,  ib.— Berry's  Reps.  v.  Wight,  1822, 1  S.,  488. 

(6)  Wink  t;.  Mortimer,  1849,  11  D.,  996.  (c)  Lockhart  v.  MitcheU,  1849,  11 

D.,  1841.  (d)  So  held  where  the  items  challenged  were  a  law-agent's  accounts ; 

Boyes'  Tr.  v.  Hamilton,  1829,  7  S.,  816— and  where  they  were  for  furnishings  of  goods ; 
Brunton  v.  Angus,  1822,  2  S.,  61 — and  the  salary  of  a  factor ;  Smith's  children  v.  £. 
Winton,  1714,  M.,  4062,  11,096.    See  contra,  Paterson  v.  Strachan,  1808,  Hume  D.,  480. 

(e)  The  term  "  constitution  "  of  the  debt  is  objectionable,  because  its  usual  and  pro- 
per meaning  is  the  decree  or  document  by  which  a  debt  is  made  liquid.  In  questions 
of  prescription,  however,  it  has  become  the  common  term  for  expressing  the  original 
contraction  or  existence  of  the  obligation.  (/)  See  «<pf»,  U  406,  477 ;  and 

cases  in  following  notes.  (ff)  Supra,  i  407,  et  teg.  (A)  Macandrew  ». 

Hunter,  1850,  18  D.,  1111— Hyslop  v.  Howden,  1843,  6  D.,  607— Black  v.  Shand's  Crs., 
1828,  2  S.,  118.  (i)  Donaldson  v.  Murray,  1766,  M.,  11,110- Wataon  w. 

Hunter  &  Co.,  1841,  8  D.,  583— Watson  v.  Johnstone,  1846,  18  Sc.  Jur.,  698.  As  to 
the  creditor's  writ  found  in  the  debtor's  repositories,  see  tupra,  §  460. 

(*)  Davidson  v.  Hay,  1799,  Hume  D.,  460— Stevenson  v.  Kyle,  1849,  11  D.,  1086 ; 
12  ib.,  673. 
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§  505.  If  the  constitution  of  the  debt  is  proved  by  the  debtor's 
writ  or  admission  on  record,  the  reference  to  his  oath  may  be  limit- 
ed to  the  fact  of  resting-owing  {I). 

§  506.  I. — ^With  regard  to  proving  the  constitution  of  the  debt, 
the  same  principles  apply  as  in  cases  under  the  sexennial  and  quin- 
quennial prescriptions,  namely,  that  the  pursuer  will  fail  in  his 
proof,  unless  the  defender  admits  that  a  debt  was  contracted,  or 
admits  circumstances  from  which  that  must  be  inferred  (m).  Thus 
in  an  action  for  payment  of  a  law-agent's  account,  where  the  de- 
fender pleaded  on  record  that  the  account  had  been  incurred  in  a 
process  which  had  been  carried  on  in  his  name,  but  in  which  he 
had  intimated  to  the  pursuer  that  he  did  not  intend  to  appear  per- 
sonally ;  whereupon  the  latter  had  agreed  to  conduct  the  case  for 
a  body  of  trustees,  of  which  the  defender  was  one ;  the  Court  held 
that  the  qualified  admission  did  not  prove  the  constitution  of  the 
debt  (n).  So  that  fact  is  not  proved  where  the  defender  states  on 
record  or  in  his  oath  that  the  goods  were  furnished  in  order  to  ex- 
tinguish a  counter-claim  by  him  against  the  pursuer  (o) ;  or  that 
they  were  furnished  on  the  credit  and  obligation,  not  of  the  defen- 
der, but  of  a  third  party  (p).  So  in  an  action  for  payment  of  a  con- 
fectioner's account,  where  the  defender  admitted  that  his  family 
had  dealt  with  the  pursuer,  but  stated  that  he  knew  nothing  about 
the  account  sued  for,  as  all  such  household  matters  had  been  under 
the  charge  of  his  deceased  wife,  constitution  of  the  debt  was  held 
not  to  be  proved  (r).  And  where  a  party  sued  for  payment  of  ser- 
vants' wages  admits  the  service,  but  adds  that  it  was  rendered  in 
return  for  board  and  maintenance,  and  on  the  footing  of  wages  not 
being  payable,  the  constitution  of  the  debt  is  not  proved,  because 
the  alleged  obligation  to  pay  wages  is  expressly  denied  («). 

§  507.     On  the  other  hand,  where  an  action  for  payment  of  a 

(Z)  Deans  v,  Steele,  1863,  16  D.,  317— .Wilson  v.  Strang,  1830,  8  S.,  625. 

(m)  Supra,  J  443.  (n)  Scott  t;.  Donaldson,  1881,  10  S.,  107. 

(o)  Campbell  v,  Griereon,  1848,  10  D.,  361— Lauder  v,  M*Gibbon,  1727,  M.,  18,206. 

(/>)  Meyer  &  Mortimer  v.  Lennard,  1861,  14  D.,  99.  In  this  case  Lord  Justice- 
Clerk  Hope  observed,  "  Suppose  the  case  of  an  action  for  a  dinner  bill;  and  the  question 
was  asked.  Did  you  eat  the  dinner?  and  the  answer  was,  I  did ;  but  it  was  as  a  guest — 
that  does  not  prove  the  constitution."  (r)  Fyfe  v.  Miller,  1837,  16  S.,  1188. 

(«)  Alcock  V.  Kasson,  1842,  6  D.,  856— Shepherd  t;.  Meldrum,  1812,  Hume  D.,  394. 
In  Anderson  v.  Halley,  1847,  9  D.,  1222,  the  Court  sustained  the  pursuer's  claim  for 
wages  so  far  as  not  prescribed ;  because  the  legal  presumption  was,  that  the  service  had 
not  been  rendered  gratuitously.  But  the  pursuer  acquiesced  in  the  Lord  Ordinary's 
judgment  sustaining  the  defence  as  to  the  wages  beyond  the  triennial  period.  See 
contra,  M'Naughton  v.  M'Naughton,  1818,  Hume  D.,  396. 
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printer's  account  was  raised  against  the  solvent  partner  of  a  firm  of 
law-agents,  after  the  other  partner  had  been  sequestrated  and  the 
partnership  had  been  dissolved,  the  constitution  of  the  debt  was 
held  to  be  proved  by  the  defender's  deposition  that  the  account  had 
been  incurred  in  processes  which  had  not  been  conducted  for  the 
company,  but  solely  on  behalf  of  the  insolvent  partner  (t).  The 
Court  considered  that  as  the  account  fell  within  the  scope  of  the 
partnership,  the  company  must  be  held  liable  for  it,  unless  the 
printer's  knowledge  that  it  had  been  incurred  merely  on  the  insol- 
vent partner's  responsibility  had  been  proved.  The  defender  would 
have  been  freed,  if  that  fact  had  appeared  in  his  oath.  So  where  a 
party,  sued  for  payment  of  an  account  for  defending  a  process 
against  him  and  certain  persons,  admitted  in  his  oath  on  reference 
that  he  had  no  agents  except  the  pursuers  to  defend  him ;  that  he 
had  handed  to  a  co-defender  a  claim  on  which  to  found  a  plea  of 
compensation ;  that  the  claim  had  been  lodged  in  process  accord- 
ingly ;  that  he  had  had  interviews  with  the  pursuers  regarding  the 
case,  and  had  carried  away  the  process  for  perusal  when  it  embraced 
papers  in  his  name ;  and  that  he  did  not  recollect  of  having  ever 
told  the  pursuers  that  they  were  not  to  look  to  him  for  payment ; 
the  Court  held  that  these  admissions  showed  that  he  was  bound  for 
the  expenses  sued  for,  although  his  oath  contained  a  denial  of  his 
obligation  (u).  In  another  case,  where  a  law-agent  sued  the  trus- 
tee on  a  sequestrat^ed  estate  for  payment  of  a  prescribed  account, 
the  employment  had  been  imdertaken  upon  a  letter  from  the  coun- 
try agent,  who  transmitted  the  process  to  the  pursuer,  and  which 
letter  was  signed  by  him  and  by  the  trustee.  It  stated  that  the  case 
was  transmitted  on  the  same  terms  as  those  on  which  it  had  been 
sent  to  the  pursuer  for  his  advice  at  an  earlier  stage ;  and  these 
terms  were  contained  in  a  letter  from  the  country  agent,  which  sti- 
pulated that  he  (the  country  agent)  was  not  to  incur  any  personal 
responsibility  for  the  expenses.  The  Court  held  the  constitution 
of  the  debt  to  be  proved  as  against  the  trustee  by  his  subscription 
of  the  country  agent's  letter,  which  did  not  infer  that  the  trustee 
was  free  from  liability  for  the  account  incurred  on  his  employ- 
ment (x).  So  in  an  action  by  a  law-agent  in  Edinburgh  against  a 
provincial  agent,  who  employed  him  to  conduct  certain  cases  for 
the  clients  of  the  latter,  the  employment  was  proved  by  the  defen- 

(0  Neill  &  Co.  V.  Hopkirk,  1849, 12  D.,  618.  (u)  Grant  v.  Wisbart,  1846,  7 

D.,  274.    See  also  Napier  v.  Balfour,  1885, 18  S.,  868.  (x)  Macandrew  v.  Hun- 

ter, 1851, 18  D.,  1111. 


J 
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dei^s  letter;  and  the  Court  disregarded  his  statement  on  record  that 
it  was  understood  between  him  and  the  pursuer  that  he  was  not  to 
incur  personal  responsibility  (y).  An  opposite  decision  would 
have  been  pronounced,  if  the  pursuer's  only  proof  had  been  an 
admission  so  qualified,  made  by  the  defender  in  his  oath  on  re- 
ference («).• 

§  508.  11. — With  regard  to  proving  the  subsistence  of  the  pre- 
scribed  debt  by  the  debtor's  writ,  the  same  rule  applies  as  in  the 
sexennial  prescription  (a),  namely,  that  the  writing  will  not  be  re- 
garded, if  it  is  dated  during  the  currency  of  the  statutory  period ; 
for  although  such  a  writing  may  prove  resting-owing  at  its  date,  it 
does  not  prove  that  payment  was  not  made  some  time  before  the 
whole  three  years  expired  (6).  Accordingly,  a  writing  by  the 
debtor,  but  without  a  date,  will  not  prove  resting-owing  (c).  Such 
cases,  of  course,  are  distinguished  from  those  in  which  the  docu- 
ment amounts  not  merely  to  an  admission  of  resting-owing,  but  to 
a  written  constitution  of  the  debt ;  the  existence  of  such  a  writ 
altogether  excluding  the  operation  of  the  Act  (d). 

§  509.  The  debtor's  writ  may  prove  resting-owing,  where  that 
is  the  fair  inference  from  it,  although  its  words  do  not  expressly 
admit  the  fact  (e).  For  example,  where  the  factor  for  the  defen- 
ders wrote  a  letter  to  the  pursuer's  agent  stating  that  there  was  an 
old  claim  against  his  constituents  by  the  pursuer,  "  which  certainly 
ought  to  be  adjusted  and  settled ;  and  it  will  be  as  agreeable  to 
them  and  their  agents  as  it  can  be  to  the  pursuer,  if  this  can  be 
done ";  the  Court  held  that  the  letter  admitted  that  the  debt  had 
not  been  discharged ;  and  they  remitted  to  the  Lord  Ordinary  to 
ascertain  its  amoimt,  which,  according  to  the  letter,  was  really  the 


(y)  ayne  v,  Snody,  1880,  8  S.,  1004.  («)  Supra,  ?  506. 

(a)  Supra,  \  448.  (6)  1  BelPs  Com.,  882.    As  to  a  writing  dated  on  the 

last  day  of  the  three  years,  see  tupra,  {  447.  (c)  M'Laren  v,  Bnik,  1829,  7 

S.,  488.  But  it  would  seem  that  the  date  may  be  proved  by  extrinsic  evidence  to  have 
been  after  the  three  years ;  Watson  v,  Johnstone,  1846, 18  Sc.  Jur.,  698 ;  affirmed  on 
another  point,  6  Bell's  App.  Ca.,  245.  (d)  See  tupra,  }  498,  et  teq. 

(«)  "  The  Act  has  received  a  very  liberal  interpretation  in  regard  to  proof  of  resting- 
owing  by  writ ;  and  I  think  that  now,  if  any  person  wishes  to  plead  this  prescription,  he 
had  better  not  write  at  all,  but  maintain  an  absolute  silence  ";  per  Lord  FuUerton  in 
Macandrew  v.  Hunter,  1851, 18  D.,  1114. 


*  In  an  action  by  the  trustee  of  an  agent  against  a  client,  the  client  pleaded  pre- 
scription, and  deponed  on  oath  that  he  had  employed  the  agent  in  a  process  on  the  foot- 
ing that  the  agent  was  to  be  paid  only  if  the  case  was  won ;  which  it  was  not.  It  was 
held  that  the  oath  was  negative  ;  Knox  v.  M'CauI,  1861,  24  D.,  16. 
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point  in  dispute  (/).  So  where  the  debtor,  in  answer  to  letters 
from  the  creditor  threatening  legal  proceedings  for  the  debt,  wrote 
to  him  that  he  would  attend  to  it  in  the  course  of  a  few  weeks  at 
farthest,  and  hoped  the  creditor  would  put  himself  to  no  farther 
trouble  about  it,  the  Court  held  that  resting-owing  was  proved  by 
the  writen  promise  of  payment  after  the  three  years  had  expired  (g). 
So  in  an  action  for  payment  of  a  law-agent's  account  after  prescrip- 
tion, where  the  constitution  of  the  debt  was  proved  by  the  writ  of 
the  debtor  within  the  three  years,  resting-owing  was  held  to  be 
proved  by  his  letter,  dated  after  that  period,  which,  referring  to  the 
creditor's  demand  for  payment,  reminded  him  of  the  way  in  which 
the  employment  had  been  undertaken,  and  added,  "  I  do  not  hold 
myself  liable,  and  decline  to  recognise  any  claim  by  you  against 
me  "  (hy^ 

§  510. '  The  mere  fact  that  the  books  of  the  debtor  do  not  con- 
tain an  entry  of  payment  of  the  debt  (however  important  that  cir- 
cumstance might  be,  if  a  proof  at  large  were  admissible)  does  not 
satisfy  the  statutory  requirement  of  proving  the  debt  by  the  debtor's 
writ  (t).  A  distinction,  however,  has  been  taken  on  this  point  be- 
tween the  books  of  the  debtor  himself  and  those  of  one  who  acts  as 
treasurer,  cashier,  or  the  like,  of  the  debtor,  when  a  corporation  or 
similar  body.  Thus  where  the  debtor  was  a  burgh,  the  want  of  an 
entry  of  payment  in  the  books  of  the  treasurer  was  held  to  prove 
resting-owing  against  the  corporation  (k).  And  where  a  state  of 
the  affairs  of  a  sequestrated  bankrupt,  made  up  by  an  accountant 
under  the  authority  of  the  creditors,  before  the  three  years  had  ex- 
pired, bore  that  the  pursuer's  account  was  due  for  furnishings  to  the 

(/)  Smith  v.  Falconer,  1881,  9  8.,  474.    The  factor's  writ  was  held  to  bind  the  con- 
Htituent,  owing  to  the  nature  of  the  factor's  employment.  (^)  Stevenson  v. 

Kyle,  1850,  11  D.,  1086  ;  12  ib.,  678.  (A)  Macandrew  r.  Hunter,  1861, 18  D., 

1111.  (»)  Cuming's  Tr.  v.  Simpson,  1826,  8  S.,  646.    The  Court  seem  to  have 

taken  the  same  view  in  Black  v.  Shand's  Crs.,  1828,  2  S.,  119  (8d  objection).  But  see 
Berry's  Tr.  v.  Bogle,  1822,  1  8.,  402  (new  ed.),  the  report  of  which  is  very  unsatisfac- 
tory B8  to  the  grounds  of  decision.  (k)  Leslie  v.  Magistrates  of  Brechin,  16th 
November  1808,  F.  C— Muirhead  v.  Town  of  Haddington,  1748  (Kilkerran's  Report) 
M.,  2607. 


10  In  an  action  in  1864  for  the  price  of  furnishings  in  1844,  the  defender  pleaded 
prescription,  and  the  pursuer  in  reply  founded  on  the  following  passage  in  a  letter 
written  to  him  by  the  defender  in  1848, — "  The  number  of  gallons  is  correct ;  but  I  am 
charged  about  Is.  6d.  per  grdlon  more  than  the  agreed  price."  The  subsistence  of  the 
(lobt  after  tho  three  years  was  held  to  be  proved  by  writ,  and  proof  pnm/  dejure  of  its 
nmonnt  whs  allowed;  Fife  v.  Iiinos,  1800.  23  D.,  80. 
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estate,  and  the  trustee's  books  did  not  contain  any  entry  of  payment, 
the  subsistence  of  the  debt  was  held  to  be  proved  (i). 

§  511.  These  cases  were  decided  before  the  leading  case  of  Al- 
cock  v.  Easson  (m),  where  the  Court,  led  by  the  Lord  Justice-Clerk 
Hope,  returned  to  an  accurate  construction  of  the  statute  1579,  c.  83. 
More  recently,  where  the  trustee  on  a  sequestrated  estate  died 
shortly  after  the  last  item  of  an  account  incurred  to  the  law-agent 
whom  he  had  employed  for  the  estate,  and  where  no  successor  had 
been  appointed  to  the  trustee,  and  no  procedure  had  taken  place  in 
the  sequestration  (which  was  still  subsisting)  after  his  death ;  in  an 
action  by  the  law-agent  against  the  creditors  on  the  estate,  the 
Court  held  that  resting-owing  was  not  proved  by  the  want  of  an 
entry  of  payment  in  the  books  of  the  trustee  (n).  Three  of  the 
learned  judges  who  decided  this  case  adopted  the  judgment  in  the 
previous  case  of  Leslie  v,  the  Magistrates  of  Brechin  (o),  but  refused 
to  extend  the  rule  there  followed  to  the  circumstances  of  the  case 
before  them.  But  the  Lord  Justice-Clerk  took  a  broader  view,  and 
challenged  the  previous  decision  (jo).  His  Lordship  observed, — 
"  Under  the  statute  the  debt  is  to  be  proved  by  the  writ  of  the  debtor. 
The  absence  of  entries  of  payments  where  one  might  expect  to  find 
them — ^in  the  books  in  which  they  ought  to  have  been  entered  or 
made — may  create  the  strongest  suspicion  or  moral  belief  that  the 
debt  was  not  paid.  But  is  not  that  mistaking  what  the  statute  re- 
quires ?  which  is,  that  the  debt  shall  be  proved  to  be  still  due  by  the 
ivrit — ^that  is,  the  actual  writ,  acknowledgment,  entry,  or  other 
marking  which  positively  establishes  it  to  be  unpaid."  According  to 
the  case  of  Leslie  and  the  older  case  of  Muirhead  (g),  the  absence 
of  an  entry  of  payment  necessarily  implies  both  that  payment  was 
not  made  by  the  treasurer  or  by  any  other  person  on  behalf  of  the 
burgh,  and  that  the  debt  was  not  discharged  by  compromise,  trans- 
action, or  in  any  other  way.  It  is  thought  that  such  an  inference 
is  not  warranted  by  a  proper  construction  of  the  statute. 

§  512.  Payments  of  interest  on  the  debt,  and  payments  to  ac- 
count of  principal,  after  the  three  years  have  expired,  are  held  to 
prove  resting-owing,  provided  they  are  instructed  by  the  writ  of  the 

(I)  Buchanan  v.  Mags,  of  Damfermline,  1828,  7  S.,  85.  But  where  the  treasurer  of 
a  bnrgh  had  not  kept  books,  and  certain  accounts  in  his  possession  relative  to  the  matter 
in  issue  did  not  contain  entries  of  pa3mient  of  the  account,  the  Court  sustained  the  de- 
fence of  prescription, in  favour  of  the  burgh  ;  Eer  v.  Mags,  of  Kirkwall,  1827,  6  S.,  802. 

(m)  Alcock  V.  Easson,  1842,  5  D.,  856.  (n)  Ellis  v.  White.  1849,  11  D., 

1347.  (o)  Supra  {k).  (/>)  See  also  his  Lordship's  remarks  in  Cullen 

V.  Smeal,  16  D.,  873,  4.  (q)  Supra  (k). 
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debtor.  But  payments  which  were  either  made  within  the  pre- 
scriptive term,  or  which  are  proved  by  the  creditoi's  writ,  are  in- 
sufficient for  this  purpose  (r).  And  in  regard  to  payments  to  ac- 
count of  principal,  it  will  be  observed  that  the  debtor's  writ  must 
prove  that  they  were  made  as  sttch  ;  for  a  mere  payment  of  a  part 
of  the  sum  originally  due,  not  being  a  payment  to  account,  does 
not  infer  that  the  difference  is  resting-owing  («). 

§  513.  Where  a  prescribed  account  appeared  in  a  state  of  debts 
which  had  been  prepared  by  the  trustee  tmder  a  trust-deed  for  be- 
hoof of  the  alleged  debtor's  creditors,  resting-owing  was  held  not  to 
be  proved  by  the  entry,  as  that  was  not  shown  to  have  been  autho- 
rised by  the  debtor  {t).  But  the  writ  of  a  person  authorised  to 
bind  the  debtor  will  meet  the  requirement  of  the  statute  (t^)." 

§  514.  Where  action  on  a  prescribed  account  was  raised  in  a 
Sheriff-court,  and  the  Sheriff  decided  that  the  pursuer  had  failed  to 
establish  the  debt  by  the  defender's  writ,  and  afterwards  held  the 
oath  emitted  by  the  defender  on  a  reference  to  be  negative ;  and 
where  the  pursuer  having  advocated  against  these  judgments,  the 
Lord  Ordinary  held  that  he  had  failed  to  establish  either  the  con- 
stitution or  the  subsistence  of  the  debt  by  the  defender's  oath ;  and 
the  pursuer  reclaimed  against  that  judgment,  and  prayed  the  Court 
to  find  the  oath  affirmative  of  the  reference ;  the  Court  held  that  he 
was  not  entitled  to  contend  before  them  that  the  debt  had  been 
proved  by  the  defender's  writ  {w), 

m 

§  515.  When  the  pursuer's  proof  of  the  subsistence  of  the  debt 
depends  on  the  defender's  oath,  the  same  rules  apply  as  in  cases  on 
the  sexennial  prescription  (x)  ;  namely,  that  the  defender  is  not 
entitled  merely  to  depone  "not  resting-owing";  but  must  specify 
the  grounds  on  which  his  general  denial  is  founded ;  and  the  Court 
will  only  give  effect  to  his  denial,  when  they  consider  it  to  be  sup- 
ported by  the  detailed  statement  (y). 

§  516.     If,  however,  the  debtor  depones  that  he  paid  the  debt, 

(r)  See  the  cases  cited  supra^  i  450.  («)  See  Damley  v.  Kirkwood,  1S46, 

S  D.,  441,  particularly  Lord  Mackenzie's  opinion.  (t)  Fyfe  v.  MiUer,  1887, 

15  S.,  1188.  (tt)  See  Leslie  v.  Mag.  of  Brechin,  aupra^  I  510— Buchanan  v, 

Mag.  of  Dunfermline,  tupra,  lb. — M'Andrew  v.  Hunter,  1851,  18  D.,  1111.  See  also 
coses  noted  supra^  §  451,  and  in  the  chapter  on  admissions  by  factors  and  trustees. 

(iff)  Meyer  &  Mortiuier  v.  Lennard,  1851,  14  D.,  99.  (z)  Si^mi,  i  458. 

(y)  1  Bell's  Com.,  838— Callender  v,  Wallace,  1717,  M.,  9416— Mipni,  i  458,  et  seq. 


H  The  minute  of  u  meeting  signed  by  the  chairman  is  the  writ  of  the  chairman  ; 
and,  probably,  in  some  circumstances,  may  be  the  writ  of  those  who  attend  the  meeting ; 
Johnston  V.  Scott,  1860,  22  D..  898. 
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but  cannot  specify  the  time  or  circumstances,  his  oath  will  be  held 
not  to  prove  resting-owing  (2).  Nor  does  the  oath  prove  the  sub- 
sistence of  the  debt,  where  the  debtor  depones  that  he  did  not  pay 
himself,  if  he  states  that  he  took  proper  steps  for  securing  payment 
through  the  medium  of  a  third  person ;  and  in  such  a  case  it  is  not 
necessary  that  he  should  depone  that  payment  was  actually  made 
to  the  creditor  by  the  person  so  interposed  (a).  Thus  where  a  de- 
fender deponed  that  he  believed  the  account  sued  for  had  been 
paid,  because  he  had  given  money  to  his  manager  for  the  purpose, 
but  that  he  "  did  not  know  of  his  own  knowledge  "  that  the  mana- 
ger had  paid  the  pursuer  accordingly,  and  that  he  was  not  aware  of 
having  seen  any  voucher  for  the  payment,  the  Court  held  that  the 
oath  did  not  prove  resting-owing  (6).  And  they  took  the  same 
view  in  an  action  for  payment  of  an  apothecary's  account,  where 
the  defender  deponed  that  he  gave  his  late  wife  money  to  pay  his 
accounts,  and  particularly  the  one  sued  for ;  and  that  she  told  him 
she  paid  them  accordingly  (c).  This  principle  was  recognised  in 
another  case,  where,  however,  the  Court  seemed  inclined  to  draw  a 
distinction  between  the  debtor's  oath  that  he  had  given  money  to 
his  factor  or  wife  to  pay  the  account,  and  his  oath  that  he  had 
handed  money  to  a  friend  or  special  mandatory  for  the  same  pur- 
pose. But  this  case  (d),  and  another  (e),  in  which  the  same  point 
was  raised,  were  compromised  before  decision. 

§  517.  In  like  manner  resting-owing  is  disproved  by  the  debt- 
or's oath  that  he  paid  to  a  person  having  the  creditor's  authority  to 
receive  the  money,  e.g.,  his  partner  (/),  or  some  one  who  appears 
from  the  circumstances  to  have  been  authorised  to  receive  pay- 
ment (ff).  But  where  the  defender  deponed  that  he  had  paid  to 
the  pursuer's  traveller,  without  seeing  that  that  person  had  written 
authority  to  receive  payment,  and  without  seeing  other  debtors  of 
the  pursuer  pay  to  him,  resting-owing  was  held  to  be  proved ;  be- 
cause the  only  alleged  payment  had  been  to  one  whose  discharge 
was  not  binding  on  the  creditor  (A). 

§  518.  Where  the  debtor  depones  that  payment  was  made  by 
his  factor  or  agent,  and  that  his  knowledge  of  the  fact  is  derived 
from  that  person's  books  or  accounts,  these  will  be  held  as  imported 
into  the  oath ;  and  if  they  prove  resting-owing,  the  Court  will  de- 

(2)  See  supraf  {  464.  (a)  See  supra,  §  454,  et  teq.  (6)  Mackay 

V.  Ure,  1849,  11  D.,  982.  (c)  Stirling  v.  Stewart,  1797,  4  B.  Sup.,  888. 

(d)  Mette  v.  Dalziel,  1880,  8  S.,  887.  (0)  Qoodal  v.  Newton,  1825,  note 

to  8  S.,  887.  (/)  Nicolaon  v.  Murray,  1702,  M.,  18,211.  (ff)  Roy  v. 

Thomson,  1830,  8  S.,  810.  (A)  Smith  v.  Ivory,  1807,  Hume  D.,  462. 
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cide  accordingly  (f).  But  the'  debtor's  deposition  that  he  paid  by 
the  hands  of  another  person  (e.gr.,  his  factor),  does  not  devolve  the 
question  of  resting-owing  to  the  oath  of  that  person,  or  make  a  re- 
ference to  his  oatli  competent  (k). 

The  competency  of  referring  to  the  oath  of  a  praqpoaittis  or 
general  manager  is  considered  afterwards  (I). 

§  519.  With  regard  to  oaths  that  the  debt  has  been  compen- 
sated, or  has  been  extinguished  by  transaction,  compromise,  re- 
nunciation, and  the  like,  the  same  rules  apply  as  in  cases  of  the 
sexennial  prescription  (m). 

If  the  defender,  admitting  that  the  account  is  unsettled,  states 
on  record,  or  in  his  oath,  that  the  charges  are  extravagant,  or  that 
the  proper  amount  has  been  covered  by  partial  payments,  the  Court 
will  hold  that  the  oath  proves  the  subsistence  of  an  unsettled  claim, 
and  will  ascertain  whether  any  and  what  balance  is  due  by  means  of 
a  proof,  or  a  remit  to  persons  in  the  pursuer's  trade  or  business  (»). 

III.  Admissions  by  the  Debtor's  Representative, 

§  520.  Until  recently,  the  law  as  to  the  application  of  the  tri- 
ennial prescription  in  actions  against  the  original  debtor's  heir,  was 
in  an  unsatisfactory  state.  According  to  the  plain  meaning  of.  the 
act  1579,  the  creditor  in  a  prescribed  account  is  entitled  to  prove 
the  debt — that  is,  both  its  constitution  and  subsistence— only  by 
the  writ  or  oath  of  his  party ;  and,  therefore,  if  the  action  is  against 
the  heir  of  the  original  debtor,  the  proof  of  these  facts  must  be  by 
the  heir's  writ  or  oath.  This  rule  was  followed  without  distinction 
in  several  older  decisions  (o) ;  and  its  application  has  not  been  ques- 
tioned in  cases  where  the  original  debtor  survived  the  three  years. 

§  521.  But  in  regard  to  cases  where  the  original  debtor  had 
died  before  the  whole  three  years  had  terminated,  the  rule  referred 
to  was  overturned  by  a  case  which  occurred  in  1808.  In  that 
case  {p)  an  action  was  raised  by  the  heir  of  Leslie,  a  law-agent, 
against  the  son  and  heir  of  Mollison,  for  an  account  incurred  in  de- 

(i)  Cooper  v,  Hamilton,  1826,  2  S.,  728 ;  affirmed  2  W.  S.,  69— Mackay  v,  Ure,  1847, 
10  D.,  89.  (k)  Mackay  v.  Ure,  1849,  11  D.,  982.  {I)  See  chapters 

on  oaths  on  reference.  (m)  Supra,  J  456,  et  »eq.  (n)  Bryson  v.  Ayton, 

1825,  4  S.,  180— TumbuU  u.  Borthwick,  1880,  8  S.,  786— Smith  v.  Falconer,  1881,  9 
S.,  474— Ritchie  r.  Little,  1886,  14  S.,  216— Napier  v.  Smith,  1838,  1  D.,  246— Steven- 
son V.  Kyle,  1860,  12  D.,  678.  (o)  Ord  v.  Duffs,  1680,  M.,  11,088— Wilson  v. 
Tours,  1680,  M.,  11,089— Thomson  v,  E.  Linlithgow,  1708,  M.,  11,098— Cockbumv. 
Hamilton,  1712,  Rob.  App.  Ca.,  82— Forrest  t;.  Caretaire'  Children,  1716,  M.,  11,008— 
Douglas  V.  D.  Argyle,  1786,  M.,  11,102— Douglas  v.  Grierson,  1794,  M.,  11,116. 

(;>)  Leslie  v.  Mollison,  15th  November  1808,  F.  C. 
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fending  an  action  against  MoUison,  in  which  his  son  had  been  sisted 
as  a  party ;  a  considerable  part  of  the  account  having  thus  been 
incurred  for  business  on  behalf  of  the  defender  personally.  The 
defender  did  not  deny  that  the  business  had  been  done ;  but  he 
said  he  believed  the  account,  in  so  far  as  it  was  dated  prior  to  his 
father's  death,  had  been  paid  by  his  father ;  and  he  pleaded  the  tri- 
ennial prescription.  Beference  having  then  been  made  to  his  oath, 
he  deponed  that  he  did  not  know  whether  the  account  had  been 
incurred  by  his  father  or  not ;  that  he  believed  his  father  had  paid 
that  and  every  other  account  he  had  incurred  to  his  late  law-agent, 
as  he  had  often  heard  his  father  say  that  Mr  Leslie  was  indebted  to 
him,  but  that  he  (the  defender)  did  not  know  that  any  settlement 
had  ever  taken  place  between  them.  On  considering  this  deposi- 
tion the  Lord  Ordinary  repelled  the  defence  of  prescription.  The 
defender  having  reclaimed,  it  was  observed  by  the  Lord  President 
(Blair)  that,  "  if  the  act  1579,  c.  83,  established  a  presumption  that 
accounts  were  paid  during  the  currency  of  them,  then  the  deposi- 
tion in  the  present  case  would  afford  no  proof  to  elide  such  pre- 
sumption. But  that  act  establishes  no  such  presumption.  The* 
presumption  it  creates  is,  that  the  account  has  been  paid  during  the 
years  that  have  run  since  it  was  closed.  On  that  presumption  the 
prescription  of  that  act  rests.  Now  that  is  taken  off  by  the  depo- 
sition, which  shows  that  this  account  has  not  been  paid  since  it  was 
closed  ;  and  therefore  there  is  no  room  for  the  prescription  in  this 
case."  On  these  reasons  (the  report  bears)  the  Court  unanimously 
adhered  to  the  Lord  Ordinary's  interlocutor.^  The  opinion  thus 
quoted  received  support  from  several  cases  (r)  ;  and,  so  late  as  July 
1842,  the  First  Division  of  the  Court  held  that  the  triennial  pre- 
scription "  did  not  apply  "  to  a  case  where  the  original  debtor  had 
died  during  the  currency  of  the  three  years,  and  his  heirs  admitted 
that  they  had  not  paid  the  account  («).  This  decision,  however 
(which  altered  the  interlocutor  of  the  Lord  Ordinary),  seems  to  have 
gone  chiefly,  if  not  entirely,  upon  the  supposed  conclusiveness  of 

(r)  Broughton  ».  Weston,  1826,  4  S.,  496— Elder  v.  Gray,  1888,  11  S.,  691— Ritchie 
V,  Little,  1886,  14  S.,  216— Gnibb  v.  Porteous,  1835,  18  S.,  608— Per  Lord  Moncrieff  in 
Stewart  v.  Scott,  1844,  6  D.,  804.  («)  Auld  v.  Aikman,  1842,  4  D.,  1487. 


1^  The  statement  in  the  text  of  the  case  of  Leslie  v.  MoUison  seems  not  exactly  ac- 
curate. The  account  sued  for,  as  appears  from  the  Session  papers,  was  a  continuous 
account,  bearing  to  have  been  incurred  in  part  by  Mollison  during  his  life,  and  partly 
by  the  defender,  the  heir  of  Mollison,  after  Mollison's  death.  But  the  defender  deponed 
on  his  oath  on  reference,  that  before  Mollison  died,  and  before  he,  the  defender,  was 
sisted  in  the  process,  Leslie  had  ceased  to  be  the  agent,  and  that  the  process  was 
brought  to  a  conclusion  by  another  agent ;  and  so  that  no  part  of  the  account  incurred 
in  the  process  after  Mollison*8  death  was  incurred  to  Leslie. 
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previouB  decisions  ;  and,  since  the  introduction  of  the  more  accurate 
views  on  the  shorter  prescriptions,  its  correctness  in  principle  has 
been  more  than  once  impugned  (t). 

§  522.  The  question  was  at  last  brought  before  the  whole 
Ciourt  (u),  when  their  Lordships  unanimously  held  that  the  doctrine 
introduced  by  Lord  President  Blair,  with  its  consequent  decisions 
and  dicta,  was  erroneous.  It  has  thus  been  definitely  settled  that 
where  the  creditor  in  an  accoimt  sues  the  heir  of  the  debtor  after 
three  years  from  the  close  of  the  account,  he  must  prove  by  the 
heir's  writ,  or  oath,  both  the  constitution  and  the  subsistence  of  the 
debt;  whether  the  original  debtor  died. during  the  currency  of  the 
three  years,  or  after  they  had  terminated^ 
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§  523.  Where  an  obligation  has  been  entered  into,  or  is  pres- 
table  in  a  foreign  country,  or  where  the  contracting  parties  have 
resided  abroad  for  a  number  of  years,  the  question  may  arise, 
Whether  effect  is  to  be  given  to  the  corresponding  Scotch  or  foreign 
prescription  ? 

§  524.  The  first  rule  on  this  head  is,  that  "  Questions  concern- 
ing the  prescription  of  heritage  must  be  governed  by  the  law  of  the 
place  where  the  heritage  lies,  and  from  which  it  cannot  be  re- 
moved "  (a). 

§  525.  Moveable  rights  and  obligations,  however,  having  no 
fixed  hctiSf  the  prescriptions  relating  to  them  are  subject  to  differ- 
ent rules  on  this  point  according  to  their  several  characters.  They 
will  be  considered  under  the  following  heads  (6)  : — 

(t)  Per  Lord  FnUerton  in  Auld  v.  Aikman,  mjvni — Per  curiam  in  Paxton  v.  Fonter, 
1842,  4  D.,  161fr— Darnley  v.  Kirkwood,  1845,  7  D.,  695— Per  Lord  Mackenzie  in  Mac- 
douaU  V.  lioudon,  1849,  12  D.,  170.  (u)  Collen  v.  Smeal,  1858, 15  D.,  868. 

The  judges'  opinions  in  this  case  contain  a  full  analysis  of  all  the  previous  cases.  The 
same  view  is  supported  by  the  cases  of  Ferrier  o.  E.  Errol,  9th  July  1811,  F.  G. — and 
Stewart  v.  Douglas,  1828,  2  S.,  226 — which  are  noticed  in  Lord  Rutherfurd's  opinion 
in  CuUen  v.  Smeal.  (a)  Ersk.,  8,  7,  49— Voet.,  Lib.  44,  Tit  8,  §  12.     The 

term  "  heritage  "  wiU  only  include  land  and  its  accessories,  not  moveable  rights  which 
are  heritable  detUruUione.  {b)  See  the  general  classification  of  prescriptions, 

mqfrOf  402. 


19  But  "  *  his  party  '  plainly  includes  both  the  immediate  debtor  and  the  representa- 
tive, where  the  action  is  brought  against  the  representative ;  and  this,  the  just  construc- 
tion, is  that  which  the  statute  has  received  in  practice ;"  per  Lord  Rutherfurd  in  Cullen 
V.  Smeal,  1858,  15  D.,  882. 
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1.  Prescriptions  which  do  not  affect  the  right  or  obligation,  but 
only  the  mode  of  enforcing  it ;  and  which  operate  by  limiting  the 
right  of  action  or  the  proof;  e.gr.,  the  shorter  prescriptions  above 
noticed. 

2.  Those  which  absolutely  extinguish  the  obligation  by  an  ex 
post  facto  operation,  and  not  through  the  medium  of  an  implied 
condition  limiting  its  duration ;  e.gr.,  the  long  negative  prescription. 

3.  Those  which  enter  into  the  obligation  at  the  outset,  as  im- 
plied conditions  limiting  its  endurance ;  e,g,,  the  septennial  limita^ 
tion  of  cautionary  obligations. 

§  526.  The  law  on  the  first  of  these  classes  of  prescriptions  has 
been  settled  by  a  judgment  of  the  House  of  Lords,  proceeding  upon 
a  learned  and  elaborate  opinion  of  Lord  Brougham.  The  question 
arose  on  the  following  facts.  On  13th  October  1809,  Sir  Alexander 
Don,  then  a  prisoner  in  France,  accepted  two  bills  at  four  months' 
date,  drawn  by  Fagan  and  payable  to  Lippmann,  the  place  of  pay- 
ment not  being  specified.  He  returned  to  Britain  in  1810,  before 
the  bills  became  payable,  and  remained  in  this  country  till  his 
death  in  1826.  After  the  bills  fell  due,  and  about  four  months  after 
Don's  return,  Lippmann  adopted  proceedings  in  the  French  Courts 
against  him  and  Fagan.  These  proceedings  were  sufficient,  accord- 
ing to  the  law  of  France,  to  interrupt  the  French  prescription  (if 
applicable  to  the  bills),  and  they  resulted  in  a  decree  in  absence, 
which  would  not  prescribe  for  thirty  years.  In  1829,  nineteen 
years  after  the  date  of  the  bills,  Lippmann  raised  action  in  Scotland 
against  Don's  heir,  libelling  on  the  bills  and  decree.  The  defender 
having  pleaded  the  sexennial  prescription,  the  Court  of  Session 
held  that  it  did  not  apply  to  the  circumstances  of  the  case.  But 
the  House  of  Lords  reversed  the  judgment,  and  decided  that  effect 
must  be  given  to  the  sexennial  prescription.  Some  discussion 
arose  in  the  Court  of  Session  as  to  whether  France  or  Scotland  was 
to  be  held  the  locus  solutionis  ;  but  in  the  House  of  Lords  it  was 
admitted  to  be  France,  which  was  the  place  of  acceptance  (c). 

§  527.  The  ground  on  which  the  Court  of  Session  proceeded  in 
this  case  was,  that  the  debt  having  been  contracted  in  France,  was 
subject  to  discharge  in  accordance  with  the  lex  loci  contractus^  and 
that  prescription  was  in  effect  a  discharge  vi  juris.  Consequently, 
as  the  French  prescription  had  been  excluded  by  the  French  de- 
cree, the  debt  had  been  kept  alive,  and  was  not  subject  to  the  Scotch 
sexennial  prescription. 

(e)  Don  r.  Lippmann,  1887,  2  Sh.  and  M*L.,  682,  728,  728;  revening  14  S.,  241. 
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Lord  Brougham  exposed  the  fallacy  of  this  reasoning.  His 
Lordship  observed,  "Whatever  relates  to  the  nature  of  the  obligation 
— ad  valorem  contractus — is  to  be  governed  by  the  law  of  the  coun- 
try where  it  was  made,  the  lex  loci;  whatever  relates  to  the  remedy 
by  suits  to  compel  performance  or  by  action  for  a  breach,  ad  deciaio- 
nem  litis ^  is  to  be  governed  by  the  lex  fori — the  law  of  the  country 
to  whose  Courts  the  application  is  made  for  performance  or  for 
damages.  This  principle  was  the  ground  of  the  decision  in  the 
British  Linen  Company  v.  Drummond  {d) ;  and  it  has  been  since 
followed  in  other  cases  ;  as  De  La  Vega  v.  Vianna  (e),  and  in  Trim- 
bey  V,  Vignier  (/),  and  Huber  v,  Stenier  {g).  But  it  had  been  re- 
cognised long  before  the  case  of  the  British  Linen  Company  v,  Drum- 
mond, particularly  in  Williams  v,  Jones  (A),  upwards  of  twenty 


{d)  British  Linen  Company  p.  Drummond,  1880,  10  Bam.  and  Cress.,  908.  Here 
an  obligation  which  had  been  entered  into  in  Scotland,  where  the  plaintiffs  carried  on 
business  and  the  defendants  resided,  being  sued  upon  in  England  after  six  years  from 
its  date,  the  Court  of  King's  Bench  held  that  the  case  fell  within  the  English  sexennial 
limitation,  and  that  the  obligation  was  not  kept  in  force  for  forty  years,  the  term  of  pre- 
scription applying  to  it  by  Scotch  law. 

(e)  In  De  la  Vega  v,  Vianna,  1880,  1  Bam.  and  Adol.,  284,  it  was  held  by  the  Court 
of  King's  Bench  that  where  foreigners  who  had  had  transactions  in  Portugal  came  to 
England,  and  one  of  them  caused  the  other  to  be  arrested  for  the  debt  accming  on  their 
transactions,  the  latter  was  not  entitled  to  be  discharged  from  custody,  because  by  the 
law  of  Portugal  he  was  not  subject  to  arrest  for  the  debt.  The  Court  distinguished  be- 
tween the  interpretation  of  the  contract,  which  must  be  by  the  lex  loei  eontraetust  and 
the  remedy,  which  is  reg^^ated  by  the  lex  fori  debitaria. 

(/)  In  Trimbey  v,  Vignier,  1884, 1  Bing.  New  Ca.,  161,  a  blank  indorsement  in 
France  of  a  bill  drawn  there  was  held  by  the  Court  of  Common  Pleas  not  to  have  trans- 
ferred the  property  of  the  bill,  because  by  the  law  of  France  it  had  not  that  effect. 
Chief-Justice  Tindal  observed,  in  giving  judgment,  "  the  rule  which  applies  to  the  case 
of  contracts  made  in  one  country  and  put  in  suit  in  the  courts  of  law  of  another  country 
appears  to  be  this,  that  the  interpretation  of  the  contract  must  be  governed  by  the  law 
of  the  country  where  the  contract  was  made  (lex  loei  contractus)  ^  the  mode  of  suing  and 
the  time  within  which  the  action  must  be  brought  must  be  govemed  by  the  law  of  the 
country  where  the  action  is  brought  (in  ordinandit  judiciit  loei coneuetudo,  ubioffitur).** 
His  Lordship  referred  to  Huber,  De  Confticiu  Legvm^  (Praelec.,  vol.  2,  tit.  8,  sect.  7),  and 
to  the  cases  of  the  British  Linen  Co.  v.  Dmmmond  and  De  la  Vega  v.  Vianna,  eupra. 

(g)  In  Huber  v.  Stenier,  1885,  2  Bing.  New  Ca.,  202,  promissory  notes  made  in 
France  were  held  by  the  Court  of  Common  Pleas  not  to  be  subject  to  the  French  quin- 
quennial prescription,  which  only  applied  to  the  tempue  et  modum  aetionie  inetitumdae, 

(A)  In  Williams  v.  Jones,  1811,  18  East.,  489,  an  action  for  repayment  of  money 
expended  on  behalf  of  the  defendant  in  India  was  sustained  in  the  Court  of  King's 
Bench  in  England  after  six  years,  because  the  English  statute  of  limitations  excepted 
cases  where  the  defendant  had  been  beyond  seas  during  the  statutory  term ;  and  the 
action  was  held  not  to  be  barred  in  consequence  of  the  defendant  having  resided  in 
India  for  six  years  after  the  cause  of  action  arose,  which  residence  had  rendered  action 
for  the  debt  incompetent  in  India. 
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years  ago;  which,  indeed,  could  not  well  stand  upon  any  other 
ground.  Then,  assuming  this  to  be  the  settled  rule  here,  the  only 
question  is,  Whether  the  limitation  of  action  belongs  to  the  contract 
or  the  remedy  ?  But  some  of  these  cases  also  decide  that  question. 
It  is  determined  affirmatively  both  in  the  British  Linen  Company 
V,  Drummond  and  in  Huber  v.  Stenier ;  it  is  assumed  as  clear  in 
Williams  v,  Jones." 

The  learned  lord  then  disposed  of  the  argument  that  statutory 
limitations  of  the  mode  of  proof  are  of  the  nature  of  the  contract, 
and  not  merely  of  the  remedy;  and  he  observed,  "The  parties  looked 
to  performance  only,  and  to  the  time  of  performance;  the  argument 
supposes  them  to  have  looked  to  a  breach.     The  contract  was  to 
pay  at  a  certain  time ;  and  if  a  breach  was  at  all  in  contemplation, 
and  a  secondary  undertaking  was  engrafted  upon  that  contingency, 
it  could  only  be  an  undertaking  to  answer  for  the  consequences 
generally  of  the  breach,  the  damage  arising  from  the  breach,  and  to 
be  liable  until  it  was  made  good.     But  nothing  can  be  more  violent 
than  the  supposition  that  the  breach  of  the  contract  is  in  the  con- 
templation of  the  parties,  and,  indeed,  nothing  more  contrary  to 
good  faith.     It  is  supposing  that  when  men  bind  themselves  to  do  a 
certain  thing,  they  are  contemplating  not  doing  it,  and  considering 
how  the  law  will  help  them  in  the  non-performance  of  a  duty." 

§  528.     Lord  Brougham's  exposition  of  the  law  is  supported  by 
several  previous  Scotch  cases  (t),  and  by  the  opinions  of  Scotch  and 


(t)  The  Scotch  prescription,  being  that  of  the  lezfarif  was  sustained  in  the  foUowing 
cases : — In  Hay*s  Exis.  v.  E.  Linlithgow,  1708,  M.,  4604,  the  triennial  prescription  was 
sustained  in  an  action  for  payment  of  an  account  incurred  in  London  by  a  domiciled 
Scotsman.     In  Robertson  v.  Marquis  of  Annandale,  1740,  Or.  and  St.,  298,  an  action 
for  payment  of  wages  of  a  servant  hired  by  a  Scotsman  in  London  being  raised  in  Scot- 
land four  years  after  they  were  payable,  the  Court  of  Session  and  House  of  Lords  held 
that  they  f^  under  the  Scotch  triennial  prescription,  and  did  not  subsist  during  the 
currency  of  the  English  sexennial  limitation.    In  Randal  v.  Innes,  1768,  M.,  4620 ;  6 
B.  Sup.,  641 ;  Hailes,  226,  S.  C,  the  triennial  prescription  was  applied  in  an  action  for 
furnishings  in  England  to  an  artillery  officer,  who  had  resided  in  Scotland  from  the 
close  of  the  account  till  his  death  five  years  afterwards.    In  Ker  v.  E.  Home,  1771,  M., 
4622;  6  B.  Sup.,  641 ;  Hailes,  408,  S.  C,  the  triennial  prescription  was  applied  to  an 
action  for  rent  of  a  house  in  Ijondon ;  the  Court  being  "  a  good  deal  moved  "  by  the 
defender's  having  a  house  in  Scotland,  which  fixed  a  domicile,  and  rendered  him 
amenable  to  the  Courts  of  this  country.    In  Barret  v.  E.  Home,  1772,  M.,  4624 ;  6  B. 
Sup.,  641,  S.  C.  the  same  decision  was  repeated,  in  an  action  for  furnishings  to  the 
same  party  while  in  London.    The  point  was  again  decided  in  Thomson  v.  Duncan, 
1808,  Hume  D.,  466,  which  was  an  action  for  furnishings  in  London  to  a  Scotsman 
occasionally  there.    In  Campbell  v.  Stein,  28d  November  1818,  F.  C,  the  triennial  pre> 
scription  was  appUed  to  an  action  by  an  English  solicitor,  for  payment  of  his  account 
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foreign  jurists  of  eminence  (y),  as  well  as  by  the  English  decisions 
already  noticed.  It  has  been  followed  as  a  leading  decision  ever 
since  it  was  pronounced  {k)\  and  the  previous  conflicting  cases, 
which  are  analysed  and  refuted  in  Lord  Brougham's  opinion  (?), 
must  now  be  regarded  as  over-ruled.  Accordingly,  where  a  Scotch 
banking  company,  having  an  agency  in  England,  entered  through 
their  agent  into  transactions  with  a  party,  on  which  a  balance  arose 
in  their  favour;  and  where  in  part  payment  of  the  balance  the  party 
delivered  goods  to  the  bank  agent,  by  whom  they  were  sent  to 
Scotland,  the  price  having  been  received  by  the  bank ;  and  where, 
on  the  bankruptcy  of  the  party,  the  balance  claimed  from  his  estate 
by  the  bank  was  held  in  the  English  Courts  to  be  an  illegal  debt, 
as  arising  out  of  transactions  struck  at  by  the  Bank  of  England 
statutes ;  an  action  for  repetition  of  the  price  of  the  goods  having 
then  been  raised  in  this  country  by  the  bankrupt's  assignee  against 
the  banking  company,  more  than  six  years  after  the  date  of  the 

for  bosiness  conducted  for  a  domiciled  Scotchman  in  an  appeal  case  in  the  House  of 
Lords;  and  this  decision  was  affirmed  on  appeal;  Lord  Chancellor  Eldon  observing 
that  it  had  been  mled  that  "  where  the  merchant  creditor  resides  in  England,  and  his 
debtor  in  Scotland,  the  latter  may  plead  the  triennial  prescription."  In  Broughton  v. 
Weston,  1826,  4  S.,  496,  it  was  agreed  by  the  parties  and  the  Court  that  an  account 
incurred  in  England  by  a  Scotchman  resident  there,  was  subject  to  the  triennial  pre- 
scription. 

The  prescription  of  the  la  Uci  contractus  was  held  not  to  apply  in  the  fbUowing 
cases: — Robertson  v,  Marq.  of  Annandale,  supra.  In  Garden  v.  Ramsay,  1664,  M., 
4508,  a  bond  granted  in  England  being  prescribed  by  English  law  while  the  parties  re- 
sided there,  was  sustained  as  the  ground  of  action  in  Scotland,  in  respect  it  was  drawn 
in  the  Scotch  form  between  Scotchmen,  and  bore  a  clause  for  registration  and  execu- 
tion in  Scotland.  In  Rogers  v.  Cathcart,  1782,  M.,  4607,  a  bill  drawn  in  Virginia  by  a 
Scotch  supercargo  on  his  constituent  in  Scotland  and  payable  there,  being  pursued  upon 
after  six  years,  the  Court  refused  to  apply  the  limitation  existing  in  Virginia.  In  Mac- 
neil  V.  M*Neil,  1761,  M.,  4617,  a  bill  accepted  and  payable  in  Ireland  was  held  not  to 
be  subject  to  the  Irish  statute  of  limitations,  the  defender  (a  Scotchman)  noir  having  re- 
sided in  Ireland  during  the  statutory  period.  In  Ross  v.  Ross,  1811,  Hume  D.,  478,  the 
same  rule  was  applied  in  an  action  for  repayment  of  money  advanced  in  England — and 
in  Banner  v.  Gibson,  1880,  9  S.,  61,  in  an  action  for  an  accounting,  where  the  liability 
to  account  had  arisen  in  England.  In  both  of  these  oases  the  debtor  had  left  Ehigland 
during  the  currency  of  the  statutory  period. 

It  will  be  observed  that  most  of  the  cases  thus  noticed  were  partly  decided  on  the 
specialities  of  the  debtor's  real  domicile,  or  his  non-residence  during  the  statutory  period, 
(y)  Ersk.,  8,  7,  48— Karnes'  Equity,  8,  8,  6—Burge,  Com.,  vol.  8,  p.  878— Story  s 
Oonfl.  of  Laws,  i  676,  et  ««9.— Voet,  Lib.  44,  Tit.  8,  {  12— Huber  de  cot^ietu  legum 
(Praelectiones,  tom.  2),  Lib.  1,  Tit  8,  §  7.  (k)  See  Farrar  t;.  Johnstone,  1889, 1 

D.,  949— Robertson  v,  Burdekin,  1848,  6  D.,  17— Alexander  v.  Badenach,  1848,  ib.,  826 
— Strathem  v.  Masterman  &  Co.,  1860,  12  D.,  1087— ft^pra,  {  866.  (/)  2  Sh. 

and  M*L.,  781,  et  $eq. 
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transaction ;  the  Court  held  it  incompetent  for  the  defenders  to  plead 
the  English  statute  of  limitations,  being  of  opinion  that  the  lexfori^ 
and  not  the  lex  loci  contrdctus  ought  to  regulate  in  regard  to  the 
plea  of  prescription  (m).  In  this  case,  therefore,  the  transaction 
which  raised  the  question  took  place  in  England ;  yet  the  English 
statute  of  limitations  was  held  not  to  affect  its  legal  consequences 
when  prosecuted  in  a  Scotch  Court. 

§  529.  The  principles  expounded  by  Lord  Brougham  are  in  ac- 
cordance with  the  statutes  which  enact  the  short  prescriptions  in 
this  country,  and  which  make  it  imperative  on  the  Court  to  apply 
them  to  their  appropriate  writings  and  obligations,  whether  the  hcua 
contractvs  be  Scotland  or  a  foreign  country. 

§  530.  Upon  these  authorities  it  may  now  be  laid  down  as 
settled  law  that  a  foreign  contract  or  obligation,  when  sought  to  be 
enforced  in  this  country,  is  subject  to  such  Scotch  prescriptions  as 
merely  limit  the  mode  of  proof  or  the  right  of  action ;  and  that  on 
the  other  hand  the  Scot<;h  Court  is  not  bound  or  entitled  to  give 
effect  to  a  prescription  of  either  of  those  natures  prevailing  in  the 
lex  loci  contractus.  Moreover,  the  application  of  this  rule  does  not 
depend  on  whether  the  debtor  resided  in  this  country  during  the 
prescriptive  period. 

§  531.  At  the  same  time,  the  fact  that  the  debtor  had  dwelt  in 
a  foreign  country  during  the  period  of  prescription  prevailing  there, 
although  it  does  not  entitle  the  Court  of  his  subsequent  domicile  to 
give  effect  to  the  foreign  prescription,  seems  to  raise  a  presumption 
of  payment ;  because  it  is  probable  that  the  creditor  did  not  delay 
prosecuting  his  right  until  prescription  had  run  against  him.  But 
this  presumption  will  yield  to  contrary  proof  or  inferences  from  the 
circumstances  (n), 

§  532.  The  law  is  not  yet  established  regarding  the  international 
effect  of  prescriptions  which  extinguish  the  debt,  but  do  not,  as  by 
an  implied  condition,  limit  its  endurance.  The  correct  rule  seems 
to  be,  that  if  the  obligant  has  resided  in  the  locus  contractus  during 
a  time  sufficient  to  have  entirely  extinguished  the  obligation  vi  juris 
in  that  country,  it  will  not  revive  on  his  removal  to  another  country 
where  a  similar  prescription  does  not  exist.  This  is  the  view  of 
Judge  Story  (o) ;  whose  observations  are  repeated  with  approval  by 


(m)  Farrar  v,  Leith  Banking  Company,  1889, 1  D.,  986.  (n)  Karnes*  Equity, 

8,  8,  6-Ewk.,  8,  7,  48— York  BuiWings  Co.,  1788,  M.,  11,408.  (o)  Story's 

Confl.  of  Laws,  582. 
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Mr  Burge  {p).  It  is  favoured  by  the  decision  of  Huber  v,  Stenier  (r); 
where  Lord  Chief-Justice  Tindal  carefully  distinguished  between  a 
foreign  prescription  which  extinguishes  the  right,  and  one  which 
merely  strikes  at  the  remedy ;  and  held  that  the  foreign  prescription 
pleaded  in  that  case  was  of  the  latter  class.  Lord  EUenborough  in 
deciding  Williams  v,  Jones  («),  where  effect  was  refused  to  a  foreign 
limitation  of  the  right  of  action,  observed,  "  If  it  go  to  extinguish- 
ment of  the  right  itself,  the  case  may  be  diflferent."  And  Lord 
Brougham  in  his  admirable  opinion  in  Don  v.  Lippmann  (<),  ob- 
served, "There  is  no  occasion  to  question  the  doctrine  laid  down  by 
Dr  Story  in  his  able  work,  and  approved  of  by  the  Court  of  Common 
Pleas  in  Huber  v,  Stenier,  that  if  the  lex  loci  contractus  makes  the 
obligation  wholly  void  after  a  certain  time,  and  if  the  parties  have 
resided  within  the  jurisdiction  during  the  whole  of  that  period,  it 
may  be  taken  as  the  guide  of  the  Court  where  the  action  is  brought. 
This  may  be  true,  and  yet  leave  the  present  question  (as  to  prescrip- 
tions affecting  only  the  remedy)  wholly  untouched." 

The  supreme  Court  of  the  United  States  has  decided  the  point 
in  accordance  with  Mr  Story's  views  {u). 

§  533.  But  while  it  would  appear  that  the  extinction  of  the 
debt  by  the  party's  residence  in  the  locus  contracttLs  during  the  pre- 
scriptive period  there  recognised,  should  be  effectual  on  his  removal 
to  any  other  coimtry,  a  party  cannot  shake  himself  free  from  his 
obligation  entered  into  in  one  country,  by  removing  to  another 
country  and  residing  there  during  the  years  of  a  prescription  which 
would  have  extinguished  the  debt,  if  that  country  had  been  the  locus 
contractus;  but  the  debtor  when  sued  in  the  locu^  contractus  will 
be  liable  so  long  as  the  debt  is  in  subsistence  according  to  the  law 
there  prevailing.  This  principle  was  fully  recognised  in  the  fol- 
lowing case,  which  involved  a  curious  question  as  to  the  subsistence 
of  the  debt  against  the  foreign  successor  of  the  original  debtor  (x). 

§  534.  A  party  contracted  debt  in  Scotland,  and  was  seques- 
trated. He  afterwards  went  to  Eussia,  where  he  resided  for  more 
than  ten  years  until  his  death ;  and  he  left  a  fortune  there,  to  which 


(p)  8  Burge  Com.,  888.  (r)  Huber  ©.  Stenier,  1886,  2  Bing.  New  Ca.,  210, 

mpra,  I  527.  («)  Williams  o.  Jones,  1811,  18  East.,  449,  nqtra,  ib. 

(t)  Don  V.  Lippmann,  1887,  2  Sh.  and  M*L.,  780,  tupra,  ib.  (v)  Shelby  v. 

Orey,  11  Wheaton,  861,  871,  2,  noted  in  Story's  Confl.,  J  581.  See  also  per  Lord  Cun- 
inghame  in  Farrar  v.  Loith  Banking  Co.  1889, 1  D.,  947.  His  Lordship  was  in  the 
minority  in  this  case,  which  did  not  properly  involTe  the  question  noticed  in  the  text. 

(z)  Richardson  v.  Haddington,  6th  March  1821,  F.  C. ;  remitted  by  House  of  Lords, 
2  Sh.  App.  Ca.  406. 
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his  daughter,  a  domiciled  Scotchwoman,  succeeded.  She  thereupon 
raised  an  action  in  this  country  for  having  it  declared  that  the 
debts  had  been  extinguished  by  the  Eussian  decennial  prescription. 
The  Court  of  Session,  proceeding  on  the  opinion  of  foreign  lawyers 
that  that  prescription  extinguished  debts  to  which  it  applied,  de- 
cerned in  terms  of  the  libel,  holding  that,  although  the  Russian 
prescription  would  not  have  been  a  good  plea  in  favour  of  the  ori- 
ginal debtor,  it  was  sufficient  to  extinguish  the  debts,  in  so  far  as 
they  could  affect  his  heir  succeeding  only  to  funds  situated  in 
Bussia  (y).  The  case  having  been  appealed,  the  House  of  Lords 
approved  of  the  principle  adopted  by  the  Court  below,  so  far  as  it 
regarded  the  original  debtor ;  but  considered  that  "it  could  not  be 
supported  to  the  extent  to  which  it  has  been  pronounced,  that  the 
debts  are  null  and  extinguished."  Their  Lordships  accordingly  found 
that  the  debts  were  not  extinguished.  They  did  not  decide  as  to  the 
liability  of  the  heir ;  but  remitted  to  the  Court  below  to  review 
their  interlocutor  appealed  against,  and  to  take  a  more  full  opinion 
from  Russian  lawyers  upon  the  nature  and  effect  of  the  sequestra- 
tion in  regard  to  the  question. 

As  to  the  subsistence  of  the  original  debtor's  liability  in  Scot- 
land, notwithstanding  the  Russian  prescription.  Lord  Gifford  (who 
heard  the  case  in  the  House  of  Lords)  observed — "It  is  impossible 
that  by  a  person's  removal  to  Russia  or  any  other  country  where 
a  different  law  prevails  from  that  in  Scotland,  he  can  discharge 
himself  from  those  debts ;  but  he  must,  if  he  returns  to  that  country, 
be  liable  to  be  sued,  leaving  it  open  to  him  to  avail  himself  of  any 
defence  which  the  law  of  Scotland  enables  him  to  set  up  against 
those  demands."  His  Lordship  mentioned  the  English  case  of 
Smith  V.  Buchanan  (2),  in  the  time  of  Lord  Kenyon,  as  having  been 
decided  on  the  same  principles. 

The  learned  Lord  was  not  so  clear  as  to  the  heir's  liability.  On 
that  point  he  threw  out  his  impression,  without  conclusively  holding, 
that  "If,  on  the  answer  to  the  questions  proposed  to  the  Russian 
lawyers,  it  shall  appear  that  by  the  law  of  Russia  those  debts  could 
not  be  recovered  there,  because,  a  person  in  Russia  acquiring  right 
by  Russian  law  would  in  Russia  be  exempted  from  the  payment  of 
these  debts,  it  would  be  difficult  to  say  how,  if  this  Russian  came  to 
Scotland,  he  would  be  affected  in  Scotland,  he  being  relieved  by  the 
law  of  Russia  from  those  debts ;  and  if  that  be  the  law  in  the  case 

(y)  The  tenor  of  the  opinions  of  the  judges  in  the  Court  below  is  mentioned  by  Lord 
Gifford  in  his  speech  in  the  House  of  Lords.  (2)  Smith  v.  Buchanan,  1  East,  6. 
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of  a  Bussian,  it  is  difficult  to  say  how  it  can  be  diflferent,  if  it  is  in 
the  case  of  a  Scotch  lady." 

This  case  does  not  appear  to  have  come  again  before  the  Court. 

§  535.  The  law  is  simple  and  clear  as  to  prescriptions,  or  more 
properiy  limitations,  which  enter  into  the  contract  ab  initio^  like 
implied  conditions  defining  its  endurance.  There  is  but  one  of 
these  in  Scotch  law,  namely  the  septennial  limitation  of  cautionary 
obligations ;  as  to  which  the  act  1695,  c.  5,  "  statutes  and  ordains 
that  no  man  binding  and  engaging  for  hereafter  for  and  with  another 
conjunctly  and  severally  in  any  bond  or  contracts  for  sums  of 
money,  shall  be  bound  for  the  said  sums  for  longer  than  seven  years 
after  the  date  of  the  bond,  but  that  from  and  after  the  said  seven 
years  the  said  cautioner  shall  be  eo  ipso  free  of  his  caution."  The 
true  efi'ect  of  this  enactment  is,  that  the  obligations  to  which  it 
refers  shall  be  read  as  if  they  contained  a  clause  declaring  that  they 
should  only  last  for  seven  years  (a).  Consequently  this  limitation  is 
of  the  nature  of  the  contract,  and  not  merely  of  the  remedy.  It  is  a 
statutory  rule  for  interpreting  obligations  of  a  certain  class  entered 
into  in  Scotland,  and  contracted  with  reference  to  the  provisions  of 
the  statute.  On  the  one  hand,  therefore,  the  septennial  limitation 
ought  to  follow  a  Scotch  cautionary  obligation  when  sued  upon  in 
another  country ;  while,  on  the  other  hand,  it  should  not  be  applied 
to  a  cautionary  obligation  entered  into  beyond  Scotland,  because 
the  parties  did  not  contract  on  the  footing  that  the  obligation  should 
be  so  limited. 

§  536.  The  case  of  Don  v.  Lippmann,  and  the  authorities  on 
which  it  proceeded,  c  converso  support  this  principle ;  because  the 
ground  of  decision  there  was  that  the  prescription  of  the  lex  loci 
contractus  was  not  of  the  nature  of  the  contract,  but  merely  affected 
the  remedy ;  and  Lord  Brougham  laid  down  distinctly  that  the  in- 
t<5rpretation  of  the  contract  must  depend  on  the  rules  of  construc- 
tion applying  to  it  in  the  place  where  it  was  entered  into. 

§  537.  The  principle  has  also  been  expressly  settled  in  a  late 
carefully  considered  case,  where  the  septennial  limitation  was  held 
not  to  apply  to  a  cautionary  obligation  executed  in  Eussia,  and  sued 
upon  in  this  country  (6).  Lord  FuUerton  observed  in  that  case, — 
"If  it  could  be  held  that  the  septennial  limitation  was  a  prescrij)- 

(a)  Erek.,  8,  7,  24-1  Bell'e  Com.,  858— Scott  v.  Yuille,  1831,  5  W.  S.,  448,  per  Lord 
Ch.  Brougham — Alexander  v.  Bodenach.  1843,  6  D.,  322.  {b)  Alexander  v. 

Badenacb,  supra. 
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tion  pointing  out  a  particular  time  within  which  action  must  be 
brought,  it  would  be  impossible  to  deny  that  it  would  affect  every 
contract  falling  under  its  terms,  in  whatever  country  it  was  exe- 
cuted, if  sued  upon  in  this But  if  the  statute  only 

introduces  a  qualification  of  the  contract  itself,  it  is  equally  clear 
that  we  are  bound  to  look  to  the  lex  loci  contractus,  and  not  to  apply 
tlie  statute  to  a  contract  entered  into  in  a  country  to  which  it  does 
not  extend."  This  decision  gives  completeness  and  consistency  to 
the  international  law  of  prescription. 
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TITLE    X. 

OF  RESTRICTIONS  OF  THE  MODE  OF  PROVING  CERTAIN 

FACTS. 


§  538.  From  an  early  period  restrictions  on  the  mode  of  proving 
certain  facts  have  been  established  in  this  country.  These  have 
sprung  from  the  extreme  distrust  of  testimony,  and  from  the  pro- 
minence given  to  written  proof,  throughout  the  Scottish  system  of 
evidence.  Accordingly,  it  will  be  seen  that  a  proof  at  large  is  in- 
competent on  most  matters  of  importance  on  which  the  parties 
might  have  secured  written  proof,  or  which  from  their  nature  are 
apt  to  escape  the  recollection  of  disinterested  witnesses.  In  gene- 
ral, these  restrictions  limit  the  party  to  his  opponent's  writ  or  oath 
on  reference.  But  in  some  cases  written  proof  is  essential  to  the 
constitution  of  the  right  or  obligation. — The  consideration  of  these 
restrictions  will  lead  us  to  notice  incidentally,  and  by  way  of  con- 
trast, certain  cases  in  which  the  proof  is  unlimited. 


CHAPTER  I.— PROOF  OF  MARRIAGE. 

§  539.  When  marriage  is  constituted  by  consent  de  presenii^ 
whether  emitted  in  facie  ecclestae,  before  a  magistrate,  or  simply 
before  witnesses,  the  proof  of  it  may  be  by  parole,  or  by  writ  or  oath 
of  party  (a).  And  such  consent  may  be  proved  by  a  writing  sub- 
scribed by  the  parties,  although  neither  holograph  nor  probative  (b).^ 


(a)  M'Adam  v.  Walker,  1813,  1  Dow,  148 ;  6  Pat.  Ap.  Ca.,  S.  C— Stair,  4.  46, 
Ersk.,  1,  6,  6,  Ivory's  Note— BeU's  Pr.,  J  1618— More's  Notes,  13 — 1  Fraser,  Pers.  and 
Dom.  Rel.,  147.  (b)  Wyche  v.  Blount,  1801,  M.,  "Forum  Competens,"  Appx. 

No.  2 ;  Ferg.  Con.  Rep.,  27,  S.  C. — per  Lords  FuUerton,  Mackenzie,  and  Jeffrey,  in 
Mackenzie  r.  Stewart,  1848,  10  D.,  611 — Fraser,  supra. 


1  Matrimonial  consent  may  be  expressed  by  an  acknowledgment  by  the  one  party  if 
made  in  presence  of  the  other.    Thus  a  marriage  was  held  to  be  contracted  by  an  ac- 
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§  540.  A  marriage  constituted  by  consent  inferred  from  cohabi- 
tation as  man  and  wife  may  also  be  -proved  prout  dejure  (c). 

§  541.  The  pursuer  of  a  declarator  of  marriage  founded  on  pro- 
mise and  subsequent  copula,  can  only  prove  the  promise  by  the 
defender's  writ  or  oath  on  reference  (d).  At  one  time  it  was  thought 
that  marriage  could  be  constituted  by  courtship  (as  equivalent  to 
promise)  and  consequent  copula,  the  courtship  being  proveable  by 
parole  (e).  But  the  Court  have  deliberately  decided  that  such  a 
mode  of  constituting  marriage  does  not  exist  in  this  coimtry  (/). 


(c)  Stair,  w/wi—Erek.,  1,  6,  6— Bell's  Pr.,  J  1518.  (d)  Harvle  t;.  Crawford, 

1782,  M.,  12,388— Millar  ».  Tremamondo,  1771,  M.,  12,395— Cockburn  v.  Logan,  1670, 
M.,  12,386— Stewart  v.  Lindsay,  1818,  Hume  D.,  880- Sim  v.  Miles,  1829,  8  S.,  89,  96, 
per  L.  JustCl.  Boyle— Mackenzie  v.  Stewart,  1848, 10  D.,  611— Monteith  v.  Robb,  1844, 
6  D.,  934—1  Fraser,  197.  («)  Bell's  Pr.,  J  1519— More's  Notes,  18— Tait  on 

Ev.,  806 — Lothian,  Consist.  Law,  41,  2.  The  doctrine  stated  by  these  writers  was  er- 
roneously deduced  from  the  following  cases,  where  the  Court  allowed  a  proof  before  an- 
swer of  the  pursuer's  allegation,  thus  avoiding  a  decision  on  its  relevancy — Smith  v. 
Grierson,  1766,  M.,  12,891 ;  Ferg.  Con.  Rep.  134,  S.  C— Harvie  i;.  Inglis,  1837,  15  S., 
964 — Low  V.  Allardice,  1794,  not  rep.,  noted  in  Harvie  v.  Inglis.  See  these  cases  com  • 
mented  on  in  1  Fraser,  Pers.  and  Dom.  Bel.,  192.  (/)  Monteith  v.  Robb,  1844, 

6  D.,  934. 


knowledgment  in  these  terms, — "  I  do  hereby  acknowledge  Agnes  Fleming  to  be  my 
wife,"  written  and  signed  by  Robert  Corbet  in  presence  of  Agnes  Fleming,  and  given 
to  and  accepted  by  her;  Fleming  v.  Corbet,  1859,  21  D.,  1084.  But  parties  do  not  ne- 
cessarily contract  marriage  by  such  a  document,  however  unambiguous ;  because  proof 
is  competent  that  it  was  granted  for  some  other  purpose,  as,  for  instance,  with  the  design 
of  deceiving  other  persons;  Fleming  t;.  Corbet,  supra,  §  174,  note  15.  In  a  late  case  be- 
tween two  parishes  as  to  liability  to  aliment  a  female  pauper,  where  the  liability  de- 
pended on  the  validity  of  her  alleged  marriage,  the  Court  held  the  marriage  not  esta- 
blished, though  both  she  and  the  man  whom  she  claimed  as  her  husband  deponed  that 
they  had  exchanged  matrimonial  consent, — the  Court  thinking  that  the  rest  of  the  evi- 
dence showed  that  the  parties  had  not  intended  marriage ;  Beattie  v,  Baird,  1868,  1 
Macph.,  278.  Where  a  female  pursuer  of  a  declarator  of  marriage  alleged  that  the  defen- 
der had,  on  several  occasions,  acknowledged  her  as  his  wife  in  presence  of  third  parties, 
but  not  in  her  presence,  the  Court  held  the  averments  irrelevant;  because  these  acknow- 
ledgments, made  when  the  pursuer  was  not  present,  could  not  constitute  marriage ;  and 
because  the  pursuer  did  not  aver  that  there  had  been  any  consent  of  which  these  ac- 
knowledgments could  be  held  to  be  the  proof;  Little  v.  Halliday,  1855,  17  D.,  578. 
That  matrimonial  consent  has  taken  place  may  be  proved  by  subsequent  acknowledg- 
ments ;  Leslie  v.  Leslie,  1860,  22  D.,  998 — Longworth  v.  Yelverton,  1862,  1  Macpher- 
son,  161,  35  Jur.,  101,  and  separate  report,  1868.  In  Leslie  v.  Leslie,  in  an  action  by 
the  lady  after  her  husband's  death,  marriage  was  held  established  by  the  terms  of  a  corre- 
spondence between  them,  in  which  they  addressed  each  other  as  husband  and  wife.  In 
Longworth  v.  Yelverton  the  acknowledgments  proved  were  held  by  Lord  Ardmillan 
(Ordinary)  and  by  Lord  President  M'Neill  to  be  insufficient  proof  of  the  previous  con- 
sent. But  the  opposite  view  was  entertained  by  Lords  Curriehill  and  Deas.  The  case 
has  been  appealed. 
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Proof  of  courtship,  however,  may  be  of  great  importance  as  explain- 
ing the  conduct  of  the  parties  where  the  meaning  or  object  of  tlie 
defender's  writ  is  in  issue  (g).^ 

§  542.  The  question  arose  in  a  recent  case  (h)  Whether  a  writ- 
ing signed  by  a  party,  but  neither  holograph  nor  tested,  could  prove 
his  promise,  and  being  followed  by  copula^  constitute  a  marriage  ? 
The  Lord  Ordinary,  holding  the  writing  to  be  sufficient,  found  in 
favour  of  the  marriage ;  but  in  the  Inner  House  liis  Lordship's 
judgment  was  reversed,  on  the  ground  that  there  was  very  strong 
reason  for  believing  that  the  promise  had  been  fraudently  written 
above  a  signature  which  the  defender  had  WTitten  on  the  paper  for 
some  different  purpose:  Lords  Mackenzie,  FuUerton,  and  Jeffrey 
concurred  in  holding  that  the  law  does  not  require  the  written  pro- 
mise to  be  either  holograph  or  tested ;  the  defender's  subscription 
to  a  promise  in  another  person's  handwriting  being  sufficient,  pro- 
vided the  Court  are  satisfied  that  the  document  was  truly  signed 
by  the  defender,  and  delivered  to  the  pursuer  as  a  promise  of  mar- 
riage. The  Lord  President  did  not  pronounce  an  opinion  on  that 
general  question. 

§  543.  It  is  not  necessary  that  the  writing,  if  genuine,  should 
contain  a  specific  promise  of  marriage ;  but  it  will  be  sufficient  if 
such  is  its  fair  import.  The  promise  may  also  be  inferred  from  the 
tenor  of  a  course  of  correspondence  (t).  In  like  manner,  the  Court 
may  infer  a  promise  from  facts  admitted  by  the  defender  in  his  oath 
on  reference,  notwithstanding  his  denial  of  it  (k).^ 

{g)  Honeyman  v.  Campbell,  1831,  6  W.  S.,  92 — Monteith  v.  Robb,  mpra. 
{h)  Mackenzie  v.  Stewart,  184S,  10  D.,  611.  (t)  Honeyman  v.  Campbell, 

1831,  5  W.  S.,  144— per  Lord  Juflt.-Clerk  Hope  in  Monteith  v.  Robb,  1844,  6  D.,  988. 
C*)  Stewart  v.  Lindsay,  1818,  Hume  D.,  380. 


2  Ross  17.  Macleod,  1861,  28  D.,  972 — Longworth  v.  Yelverton,  mpra. 

s  "  The  promise  which  the  law  requires  in  such  a  case  must  be  a  promise  made  and 
accepted,  or  a  betrothal ;"  Lord  Curriehill,  in  Ross  v.  Macleod,  1861,  23  D.,  972.  In 
this  very  important  case  on  this  branch  of  the  law,  the  defender  had  given  a  written 
I)romi8e  to  marry  the  pursuer.  There  had  previously  been  courtship  and  (aa  the  ma- 
jority of  the  Court  thought)  intercourse  between  the  parties ;  but  the  Court  held,  on  the 
evidence,  that  there  had  been  no  copula  subsequent  to  the  written  promise.  The  main 
questicm  was.  Whether  there  had  also  been  a  verbal  promise  prior  to  the.  intercourse  ? 
and  the  Lord  Ordinary  (Kinloch)  thought  that,  although  the  verbal  promise  could  not 
])e  proved  by  witnesses,  yet  that  facts  and  circumstances  might  be  established  by  parole 
evidence,  out  of  which  the  Court  might  infer  that  a  prf>mise  had  been  made.  But  this 
view  wjis  explicitly  rejected  in  the  Inner  House,  and  it  was  held  thut  the  prominc  could 
iu»t  be  competently  proved  in  that  way.    The  Lord  President  (M'Neill)  stated  the  law  on 
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§  644.  The  author  of  an  able  and  learned  treatise  is  of  opinion 
that  the  promise  may  be  proved  by  the  defender's  judicial  examin- 
ation (Z).  It  is  thought,  however,  that  correct  practice  does  not 
admit  this  procedure,  the  general  rule  excluding  it  on  matters  which 
cannot  be  proved  by  parole  (ni). 


(I)  1  Fraser,  Pers.  and  Dom.  Rel.,  197.  In  Sawers  v.  Forrest,  1786,  noted  in  1 
Fraser,  191,  the  pursuer  was  judicially  examined  without  objection.  Mr  Fraaer  (ib.) 
mentions  that  the  same  course  was  followed  in  Stewart  v.  Lindsay,  1818,  Hume  D.,  380. 
But  it  appears  from  the  report  that  the  defender  in  that  case  was  examined  on  oath, 
after  the  Commissaries  had  decided  that  the  proof  could  only  be  by  writ  or  oath. 

(m)  See  Tarbet  v,  Bennet,  1803,  Hume  D.,  500— Porteous  v.  M'Beath,  1812,  ib.,  98 
—Hamilton  v.  Hamilton,  1824,  8  S.,  288— M'Master  v.  Brown,  1829,  7  S.,  887— Alcock 
V,  Easson,  1842,  6  D.,  866.  See  on  judicial  examinations,  infra,  Part  ii,  b.  ii,  tit.  2, 
ch.  2. 


the  point  as  foUows : — "  The  promise  which  is  requisite  in  order  to  make  marriage,  by 
reason  of  its  being  followed  by  intercourse,  is  a  promise  as  to  which  the  proof  is  of  a  limit- 
ed kind.    It  must  be  proof  by  the  writ  of  the  party,  or  by  the  oath  of  the  party.    The 
Court  must  derive  its  knowledge  of  the  promise  direct  from  the  party  himself,  either 
from  his  hand  or  from  his  mouth,  and  if  it  comes  from  his  mouth,  it  is  not  to  be  dis- 
tilled through  the  recollection  or  evidence  of  parties  who  repeat  it.    It  must  come  direct 
from  the  party  to  the  Court.    It  must  be  admitted  by  him  on  oath,  and  if  so,  that  would 
supersede  proof,  for  we  do  not  require  proof  of  what  is  admitted  on  oath.    The  fact  of 
there  having  been  a  previous  courtship  may,  in  some  cases,  be  a  fact  of  importance  in 
order  to  enable  us  to  read  with  more  certainty  the  document,  or  series  of  documents,  or 
course  of  correspondence.    But  still  it  is  from  this  document  or  series  of  documents  con- 
stituting the  correspondence  that  the  evidence  is  deduced.    They  may  require  construc- 
tion, and  the  facts  that  enable  you  to  construe  them  may  be  important.    But  still  the 
evidence  is  the  evidence  of  the  party."    This  view  of  the  law  was  fully  recognised  in 
Longworth  v.  Yelverton,  supra.    In  Longworth  v.  Yelverton  Lords  Curriehill  and  Deas, 
who  formed  the  majority,  held  the  facts  to  be,  that  there  had  been  a  promise  of  mar- 
riage in  Scotland ;  that  the  first  intercourse  between  the  parties  had  subsequently  taken 
place  in  Ireland;  that  the  parties  had  afterwards  returned  to  Scotland,  and  that  inter- 
course had  then  taken  place  there, — and  they  held  that  marriage  was  constituted  by 
the  promise  and  subsequent  copula  in  Scotland.     The  Lord  President  dissented,  on  the 
ground  that  assuming  that  there  had  been  a  promise  in  Scotland,  which  he  doubted,  still 
the  copula  could  not  be  connected  with  the  promise.    The  copula  must  be  in  Scotland ; 
whether  it  is  necessary  that  the  promise  should  also  have  been  given  in  Scotland  ap- 
pears doubtful ;  per  Lord  President  in  Longworth  v.  Yelverton.    It  would  appear  that 
if  the  promise  be  preceded  as  well  as  followed  by  intercourse,  as  if  it  take  place  in  the 
course  of  an  illicit  cohabitation,  marriage  may  be,  but  is  not  necessarily  constituted ; 
Lord  Deas  in  Macleod  v.  Ross,  supra.    Previous  illicit  intercourse  raises  a  presumption 
against  a  marriage,  or  interposes  an  obstacle  in  the  way  of  proving  it,  if  the  mode  of 
constitution  alleged  be  promise  subsequente  copula,  and  still  more  if  cohabitation  and 
habit  and  repute  be  the  ground  of  the  marriage.    But  if  it  be  alleged  that  a  marriage 
has  been  constituted  by  consent,  no  adverse  presumption  arises  from  the  previous  illicit 
intercourse ;  per  Lord  Justice-Clerk  Inglis,  Fleming  v.  Corbet,  1859,  21  D.,  1034. 
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§  545.     The  subsequent  copula  may  be  proved  prout  dejure  (n), 
iucluding  the  defender's  judicial  examination  (o).* 


CHAPTER  II. — PROOF  OF  OBLIGATIONS  REGARDING  HERITAGE. 

§  546.  Heritable  rights  have  long  been  considered  too  important 
to  be  constituted  or  transmitted  by  verbal  contract.  Writing  is 
essential  to  all  obligations  regarding  this  class  of  rights ;  and  till  it 
has  been  adhibited  either  party  may  resile  as  from  an  unfinished 
bargain  (p).  This  rule  applies  where  one  of  the  parties  died,  with- 
out having  resiled,  before  the  writing  had  been  executed  (r).  And 
where  a  contract  regarding  heritage  stands  on  offer  and  acceptance, 
the  latter  as  well  as  the  former  must  be  in  writing;  otherwise  one 
of  the  parties  would  be  bound,  and  the  other  free  («).  Writings  in 
order  to  constitute  or  transmit  heritage  must  be  regularly  tested  or 
holograph  (t).  Consequently,  when  the  obligation  stands  on  mutual 
missives,  both  documents  must  have  one  or  other  of  these  requi- 
sites (u). 

§  547.     These  rules  apply  to  the  constitution  and  transmission 


(n)  Harvie  v.  Crawford,  1732,  M.,  12,888— Reid  v.  Laing,  1831,  1  Sh.  Ap.  Ca.,  440, 
449 — Ferg.  Con.  Law,  116.  (o)  Sawers  v,  Forrest,  eupra — Reid  v.  Lang,  supra, 

{p)  Stair,  1,  10.  9— Erek.,  3,  2,  2,  and  4,  2,  20—1  Bell's  Com.,  328— More's  Notes, 
66.  (r)  Oliphant  v.  Monorgan,  1628,  M.,  8400.  («)  Erek.,  3.  2,  2— Tait 

on  £v.,  221.  But  a  written  promise  does  not  require  a  written  acceptance;  Ferguson  v. 
Pat^rson,  1748,  M.,  8440— Muirhead  v.  Chalmere,  1769,  M.,  8444.  It  is  perfected  by 
delivery;  Fulton  r.  Johnstone,  1761,  M.,  8447.  (t)  Erek.,  8,  2,  2—1  Bell's 

Com.,  328— More's  Notes,  66.  (u)  Erek.,  8,  2,  2— Barron  r.  Ross,  1794,  M., 

8468— More's  Notes,  66. 


*  The  Act  for  amending  the  Law  of  ^larriago  in  Scotland,  19  and  20  Vict.,  c.  96, 
provides,  J  1,  that  after  81st  December  1861  no  irregular  marriage  contracted  in  Scot- 
land by  declaration,  acknowledgment,  or  ceremony,  shall  be  valid,  unless  one  of  the 
parties  had  his  or  her  usual  place  of  residence  there,  or  had  lived  there  for  twenty-one 
days  preceding ;  and  (2)  that  any  persons  so  contracting  an  irregular  marriage  may, 
within  three  months,  apply  to  the  Sheriff  of  the  county  and  prove  their  marriage,  and 
the  residence  of  one  of  them  in  Scotland  for  the  requisite  period  ;  that  the  Sheriff  shall 
then  certify  the  marriage ;  that  it  shall  be  entered  in  the  Register  of  Marriages,  and 
that  a  copy  of  the  entry  shall  be  received  "  in  evidence  of  such  marriage  and  of  such 
roidence." 
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not  only  of  property  in  land,  but  also  of  inferior  real  rights,  e.gr., 
heritable  securities  and  servitudes  (x)} 

§  548.  Leases  of  heritable  subjects  may  be  proved  by  parole 
where  the  duration  is  only  for  one  year  (y).  But  writing  is  essen- 
tial to  the  constitution  of  a  tack  for  a  longer  period  («).     And  if  a 

(z)  Stair,  1,  10,  9—1  Bell's  Com.,  828— More's  Notes  220-.Kincaid  ».  Stirling, 
1750,  Elch.,  "  Servitude,"  No.  4.  But  see  Johnstone  v.  Aitken,  1829,  7  S.,  732,  where 
the  Court,  in  the  peculiar  circumstances,  allowed  a  proof  before  answer  of  an  alleged 
serviius  luminia.  In  Mutrie,  26th  June  1810,  F.  C,  the  rubric  is — "  A  servitude  ne 
haninilnu  offieiatur  constituted  by  writing  not  holograph  nor  tested  found  to  be  good 
against  singular  successors."  But  the  case  was  too  special  to  warrant  its  being  stated 
so  broadly.  The  dominant  and  servient  tenement  had  originally  belonged  to  the  same 
person,  who  had  sold  the  former,  and  two  years  after  the  sale  sent  a  letter,  which  was 
not  holograph  or  tested,  to  the  purchaser,  stating  that  he  held  himself  bound  not  to 
build  so  as  to  obscure  the  light  of  the  tenement  sold,  and  that  a  clause  to  that  effect 
had  been  omitted  in  the  disposition.  The  Lord  Ordinary  held  that  such  must  have 
been  an  implied  condition  of  the  sale.  The  report  of  this  case  in  Mor.  Synop.  of  Decis., 
1808  to  1812,  voce  "  Servitude,"  No.  6,  bears  that  "  the  Court,  as  in  the  case  of  Gray, 
1792,  M.,  14,618,  held  that  a  negative  servitude  can  be  ascertained  by  whatever  affords 
evidence  that  it  was  contracted  between  the  parties  that  such  a  servitude  should  exist." 
But  this  is  not  borne  out  by  the  report  of  the  case  in  the  Faculty  CoUection ;  while  in 
the  case  of  Gray  the  deed  constituting  the  servitude  was  probative. 

(y)  Stair,  2,  9,  4— Ersk.,  8,  2,  2— Bell's  Pr.,  §  1188—1  Bell  on  Leases,  282,  not^— 
1  Hunter  on  Land,  and  Ten.,  847.  {z)  Stair,  ntpra — Ersk.,  «t(pra— Bell's  Pr., 

nqtra — Hunter,  supra. 


1  A  servitude  may  be  constituted  by  prescriptive  use,  or  by  written  grant.  In  the 
late  case  of  Cochrane  v,  Ewart,  the  question  occurred.  Whether  it  could  also  be  con- 
stituted rebus  iptU  et/actis  t  There  the  adjoining  feus  of  the  pursuer  and  defender  had 
belonged  to  one  proprietor.  On  that  of  the  pursuer  there  was  a  tan^work,  and  the  water 
used  at  the  tan-yard  was  conveyed  by  a  drain  through  the  property  afterwards  acquired 
by  the  defender.  When  the  property  came  to  be  held  by  different  owners,  the  owner 
of  the  lower  tenement  built  a  wall  intercepting  the  drain ;  and  an  action  to  have  the 
obstruction  removed  was  raised  by  the  owner  of  the  higher  tenement.  The  pursuer  had 
no  prescriptive  right.  Lord  Deas  delivered  the  judgment  of  the  Court.  He  held  that 
the  right  claimed  by  the  pursuers  resolved  into  a  right  of  servitude,  which  might  be 
constituted, —  (1)  if  it  could  be  shewn  that  the  water  foUowed  the  natural  declivity  of 
the  ground;  (2)  by  implied  grant;  (3)  rebus  ipsis  etfaeiis,  if  the  actings  of  the  parties 
fairly  implied  and  recognised  the  existence  of  the  right.  He  held  that  the  right  in 
that  case  was  constituted  both  by  implied  grant  and  rebus  ipsis  etfaetis.  His  Lordship 
referred  to  the  case  of  Preston's  Trustees  v.  Preston,  1844,  reported  22  D.,  866,  in  which 
a  similar  right  of  servitude  had  been  held  constituted  rebus  ipsis  etfaetis.  But  when 
Cochrane  v.  Ewart  was  appealed.  Lord  Chancellor  Campbell  and  Lord  Chelmsford  re- 
jected the  view  that  a  servitude  might  be  constituted  rebus  ipsis  et  faetis;  and  afiSrmed 
the  judgment  on  the  ground  of  implied  grant,  on  the  principle,  that  when  a  property 
held  by  one  owner  was  severed,  and  part  of  it  was  disponed,  it  was  implied  that  any 
right,  used  and  necessary  for  the  comfortable  enjoyment  of  the  part  disponed,  was  car- 
ried by  the  grant.  This  seems  also  the  principle  of  the  judgment  of  the  case  of  Mutrie, 
quoted  supra;  Cochrane  v.  Ewart,  1860,  22  D.,  868;  aff.,  1861,  4  Macqueen,  117,  and 
38  8c.  Jur.,  486. 
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lease  for  more  than  one  year  has  been  entered  into  by  verbal  agree- 
ment, both  parties  liave  right  to  resile,  and  the  contract  will  not 
stand  as  a  one-year's  lease  (a)  ;  because  "  its  terms  and  conditions 
must  have  been  adjusted  at  the  commencement  for  a  course  of 
years,  and  would  probably  be  quite  unsuitable  to  a  shorter  period ; 
and  the  allowing  such  an  agreement  to  be  binding  for  one  year 
would  be  to  convert  one  transaction  into  another  "  (6).  Yet  if  pos- 
session has  followed  on  such  a  lease,  it  will  be  good  for  one  year  (c). 
And  if  there  has  been  possession  for  some  years  under  a  verbal 
lease  for  more  than  one  year,  there  is  locus  penitentide  as  regards  all 
but  the  year  current  (cZ),  unless  there  has  been  ret  interventus  so 
considerable  as  not  to  be  consistent  with  a  lease  for  one  year,  e.g., 
paying  a  grassum,  erecting  expensive  buildings,  and  the  like  (e).^ 

§  549.  When  a  tenant  continues  his  possession  after  the  expiry 
of  the  time  stipulated  in  his  written  lease,  he  is  presumed  to  do  so 
on  the  same  terms  as  under  that  contract  (/).  But  the  written 
lease,  although  important,  is  not  conclusive  proof  of  the  new  agree- 
ment, and  any  change  on  its  stipulations  may  be  proved  prout  de 
jure  (g) ;  the  possession  for  each  successive  year  being  under  a  quasi 

(a)  Stair,  supra — Bell's  Pr.,  supra — 1  Bell  on  Leases,  281 — 1  Hunter,  848 — ^Tait  on 
Ev.,  221—2  Fraser  on  Pera.  and  Dom.  Rel.,  870— CadeU  v.  Sinclair,  1749,  M.,  12,416; 
noted  in  Hume  D.,  890,  S.  C.  Contra,  opinions  in  Faterson  v.  Edington,  1830,  as  in  8 
De.  and  And.,  147— Erak.  Prin.,  2,  6,  8.  (b)  Tait,  tupra. 

(e)  Stair,  2,  9,  4—1  Hunter,  848—1  Bell  on  Leases,  282,  note— Tait,  Ev.,  229— 
Keith  V.  Johnstone's  Ten.,  1686,  M.,  8400— A  B,  1791,  M.,  15,181.  (d)  Keith 

V.  Johnstone's  Ten.,  aupra — Buchanan  v.  Baird,  1778,  M.,  8478 — Hunter,  supra. 

(«)  A  B,  1668,  M.,  8410 ;  15,209,  S.  C— Skene  v.  ,  1687,  M.,  8401— M*Rorie 

r.  M*Whirter,  18th  Decemher  1810,  F.  C— See  Neill  v.  Cassilis,  22d  Nov.  1810,  F.  C. 
— Mote's  Notes,  67.  See  on  this  point  infra  in  the  chapter  on  ret  interventus.  Part  ii,  h.  i, 
tit.  1,  ch.  4.  (/)  1  Hunter,  619.  (g)  Supra,  1 178.     See  Menzies  v. 

Duff,  1861,  18  D.,  1044,  supra,  §  118.  Where  a  change  is  agreed  to  verhally  on  the 
stipulations  of  a  previous  written  leaae,  the  tenant  rather  possesses  under  a  verhal  lease 
than  on  tacit  relocation. 


3  A  verhal  lease  for  more  than  one  year  is  hinding  if  followed  hy  m  intervtntus ; 
but  the  verbal  lease,  though  followed  by  rei  inierventus,  cannot  be  proved  by  witnesses, 
but  only  by  writ  or  oath  of  party.  "  When  the  institutional  writers  or  other  authorities 
Bpeak  of  a  verbal  agreement  not  being  binding  even  if  it  were  admitted  upon  oath,  they 
always  mean  a  verbal  agreement  upon  which  there  has  been  no  rei  interventus.  And,  on 
the  other  hand,  when  they  speak,  in  other  passages,  of  a  verbal  agreement  being  bind- 
ing if  m  nUerventus  has  followed  upon  it,  they  always  mean  a  verbal  agreement  compe« 
tently  proved,  that  is  to  say,  proved  by  the  adversary's  oath  ";  Lord  Deas  in  Gowamt  v. 
Garstairs,  1862,  24  D.,  1882.  But  it  may  be  proved  also  by  his  writ ;  Gowans  v.  Car- 
stairs  (where  the  question  was  as  to  a  lease  for  999  years),  and  Walker  v.  Flint,  1868, 
25  D.,  417,  where  the  question  was  as  to  an  alleged  lease  for  8  years.  Bee  supra,  167, 
note  1*. 


§  551 .  PROOF  OF  OBLIGATIONS  REGARDING  HERITAGE.  367 

verbal  contract,  which  adopted  all  the  obligations  under  the  prior 
deed,  except  in  so  far  as  they  were  specially  departed  from. 

§  550.  The  rule  which  requires  writing  in  obligations  regarding 
heritage  applies  to  submissions ;  no  contract  of  submission  or  de- 
cree-arbitral of  which  that  is  the  subject  being  effectual,  unless  it 
is  contained  in  a  probative  or  holograph  writing  (A),  or  unless  it  has 
been  followed  by  rei  interventus  (t). 

§  551.     But  while  either  party  may  resile  from  a  verbal  obliga- 
tion regarding  heritage  so  long  as  matters  are  entire,  yet  if  the  party 
who  abides  by  the  contract  has  incurred  expense  on  the  faith  of 
performance,  he  will  be  entitled  to  reparation  for  these  expenses 
from  the  party  resiling.     Thus  where  the  subscribers  for  a  monu- 
ment to  the  late  Lord  Melville  had  agreed  verbally  with  Sir  Peter 
Walker  for  a  site  for  the  building,  and  had  performed  several  opera- 
tions on  the  ground ;  and  where,  in  consequence  of  the  agreement, 
he  had  altered  his  feuing  plans,  and  the  drains  and  levels  on  his 
ground ;  but  the  monument  had  afterwards  been  erected  on  another 
site ;  in  an  action  at  the  instance  of  Sir  Peter,  the  Court  held  him 
in  titled  to  "  indemnification  for  any  actual  loss  he  might  have  sus- 
tained, and  for  the  expenses  incurred  in  consequence  of  the  altera- 
tion of  the  site  "  (i).   So  where  a  party  alleged  that  he  had  expended 
a  sum  of  money  in  erecting  a  dwelling  house  on  a  piece  of  ground 
with  the  knowledge  of  the  proprietor,  and  on  the  faith  of  his  verbal 
promise  to  execute  a  conveyance,  but  that  the  ground  had  subse- 
quently been  conveyed  to  a  third  party,  the  Court  held  that  an 
action  for  the  expenses  which  the  party  had  so  laid  out  wais  relevant, 
and  that  the  rule  which  required  the  intervention  of  writing  in  ob- 
ligations regarding  heritage  did  not  apply  (Z).     The  case  was  re- 
garded as  laid  on  fraud,  and  the  promise  as  well  as  the  expenditure 
were  put  in  issue  ;  from  which  it  would  seem  that  parole  was  con- 
sidered admissible  to  prove  them  both.     In  this  case,  however,  as 
well  as  that  regarding  Lord  Melville's  monument,  the  action  was 
sustained  only  for  the  actual  expenses  incurred  in  consequence  of 
the  agreement  not  having  been  implemented,  and  not  generally  for 
the  damage  occasioned  by  non-implement. 


(A)  A  B,  1684,  M.,  12,448--A  B,  1617,  M.,  16,829— Gairdner  v.  Brown,  1788,  M., 
8474— Tait,  Ev.,  228.  (t)  See  on  rei  interventus,  infra,  Part  ii,  b.  i,  tit.  1,  oh.  4. 

(k)  Walker  v.  Milne,  1828,  2  S.,  879.  The  summons  concluded  for  implement  or 
damages,  but  the  first  alternative  was  departed  from.  See  also  Mackenzie  v.  Trotter, 
1729,  M.,  8487— CampbeU  v.  Bobertson,  1797,  noted  in  Hume  D.,  849. 

(I)  Bell  V.  BoU,  1841,  3  D.,  1201. 
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§  652.  In  an  old  case,  where  parties  had  agreed  to  a  verbal 
lease  for  several  years  under  the  stipulation  that  if  the  tenant  did 
not  enter  he  was  to  pay  a  year's  rent  as  penalty  or  forfeit ;  the 
landlord  having  erected  farm  buildings,  and  the  tenant  having  re- 
fused to  enter ;  the  Court  sustained  the  claim  of  the  former  for  the 
penalty ;  which,  being  due  imder  an  obligation  to  pay  money  in  a 
certain  event,  did  not  require  writ  for  its  constitution,  but  could  be 
proved  by  the  oath  of  the  obligant  (m).  The  principle  of  this  case 
seems  to  apply  to  all  verbal  obligations  regarding  heritage,  where  a 
penalty  is  stipulated  in  the  event  of  non-performance. 

§  553.  It  was  once  held  that  a  verbal  promise  to  ratify  an  in- 
formal disposition  of  land  was  binding,  and  could  be  proved  by  the 
oath  of  the  obligant  (n). 

The  rules  as  to  ret  interventus  are  considered  afterwards. 


CHAPTER  III.— OP  THE  PROOF  OF  RIGHTS  AND  OBLIGATIONS 

REGARDING  MOVEABLES. 

I.  Proof  of  property  in  Moveables, 

§  554.  It  has  already  been  seen  that  the  possession  of  corporeal 
moveables  raises  a  presumption  of  a  right  of  property  in  them ;  and 
that  this  presumption  may  be  overcome  by  'piooi prout  dejure  (a). 

II.  Nominate  Contracta  regarding  Moveables, 

§  555.  Contracts  and  obligations  which  relate  to  corporeal  move- 
ables, and  have  known  prestations,  may  be  proved  prout  de  Jure 
whatever  be  the  amount  at  stake  (b).  The  reason  is,  that  as  the 
heads  of  such  agreements  are  simple  and  easily  remembered,  and 
as  law  will  supply  the  consequent  mutual  obligations,  the  proof  may 
safely  be  by  parole,  and  the  interests  of  trade  require  that  it  should 
not  be  unnecessarily  restricted.  This  rule  applies  to  contracts  of 
sale,  barter,  and  location  of  corporeal  moveables  (c).     There  is  an 

(m)  Skeen  ». ,  1687,  M.,  8401— Stair,  2,  9,  4— Erak.,  2,  6,  80— Tait's  Ev.,  222. 

(fi)  Christie's  Daughters  v.  Christie,  1746,  M.,  8487.    This  decision  is  questioned  by 
Professor  More,  Notes  to  Stair,  p.  66.  (a)  Supra,  2  827,  et  teq. 

(b)  Stair,  4,  48,  4— Eisk.,  4,  2,  20— BeU's  Pr.,  H  89,  186, 196,  204— Tait,  298. 
(e)  Authorities  in  preceding  note. 
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exception  in  regard  to  ships ;  for  the  sale  or  transference  of  which 
writing  is  required  both  by  common  law  (d),  and  by  the  terms  of 
the  Eegistry  Acts  (e)}  This  solemnity  is  also  necessary  in  con- 
tracts of  affreightment,  by  which  the  whole  or  a  large  part  of  a  ship 
is  located  (/).  But  a  contract  to  carry  goods  in  a  ship  may  be 
constituted  verbally,  and  may  be  proved  prout  dejure  (g). 

In  the  cases  above  noticed,  where  writing  is  necessary,  it  is  bind- 
ing although  not  probative  or  holograph,  being  in  re  mercatarta  (A). 

§  556.  When  a  contract  concerning  moveables  stands  on  offer 
and  acceptance,  the  most  satisfactory  proof  is  where  wTiting  has  in- 
tervened on  both  sides.  But  a  written  offer  may  be  accepted  ver- 
bally (e),  or  by  acting  in  terms  of  it,  e.g.,  sending  the  goods  which 
the  party  offered  to  buy  (k).  Even  tacit  acceptance  is  binding,  as 
where  a  merchant  writes  to  his  correspondent  that  he  will  send  him 
certain  commodities  at  a  specified  price  unless  he  hears  from  him 
to  the  contrary,  and  the  merchant  to  whom  the  offer  is  made  does 
not  decline  it  within  a  reasonable  time  (T).  But  whenever  the  offer 
either  expressly  or  by  implication  requires  a  written  acceptance, 
that  is  essential  to  the  constitution  of  the  contract.^ 

§  557.  Writing  seems  to  be  essential  to  the  transmission  of  in- 
corporeal rights,  although  relating  only  to  moveables.  Thus  the 
conveyance  of  a  written  obligation  to  deliver  grain  at  a  certain 
price  cannot  be  proved  by  witnesses  (w).  And  writing  is  essential 
to  assignations  of  written  obligations  (w)  ;  and  even  to  the  assigna- 


(d)  1  BeU'a  Com.,  158.  (e)  8  and  4  WiU.  IV,  c.  56—8  and  9  Vict.,  c.  89— 

12  and  13  Vict.,  c.  29,  §J  7,  20.  See  chapter  on  the  registry  of  ships,  infra,  Part  ii,  b.  ii, 
tit.  2,  ch.  7.  (/)  1  BeU's  Com.,  539.  (^  Bell's  Com.,  mpra. 

(A)  BeU's  Com.,  supra.     See  infra^  §  784,  et  seq.,  upon  writings  in  re  mereatoria. 

(t)  1  BeU's  Com.,  826.  (k)  Bell's  Com.,  ib.— Bell's  Pr.,  §  76— Mackellar  v. 

Lambert,  1828, 4  Mur.,  644.  {I)  BeU's  Com.,  ib. — BeU's  Pr.,  ib. — Jacques  Serruys 

&  Co.  V.  Watt,  12th  Feb.  1817,  F.  C— Jaffray  v.  Boag,  1824,  8  S.,  876.  (m)  Clark 

V.  Callander,  9th  March  1819,  F.  C;  2  Mur.,  89;  affirmed  19th  June  1819,  6  Pat.  Ap.  Ca., 
422.  (See  copy  of  Lord  Chancellor's  speech  in  Session  papers  in  the  Advocates'  Li- 
brary, Fac.  Col.,  9th  March  1819.  (n)  1  Bell's  Com.,  828. 


1  See  as  to  title  in  ships,  Duffus  v.  Mackay,  1867,  19  D.,  480 — Schultze  v.  Robin- 
son, 1861,  24  D.,  120— BeU  v.  Gow,  1862,  1  Macph.,  188. 

2  In  a  written  lease  it  was  provided  that  the  landlord  or  incoming  tenant  should 
have  the  option  of  taking,  at  a  valuation,  the  half  or  whole  of  the  way-going  crop,  on 
intimation  to  the  out-going  tenant,  six  months  before  the  expiry  of  the  lease.  The 
Court  held  that  a  verbal  intimation  by  the  incoming  tenant  of  his  intention  to  take  the 
way-going  crop  had  been  competently  proved  by  parole.  Lord  Deas  thought  that  the 
intimation  should  have  been  in  writing ;  Duke  i'.  Ferguson,  1862,  24  1).,  647. 

VOL.  I.  2  A 
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tion  of  a  debt  which  may  be  constituted  without  that  formality  (o)* 
So,  iu  an  old  case  where  two  parties  verbally  excambed  their  shares 
in  two  public  companies,  and  earnest  was  given  thereon,  the  Court 
held  that,  as  writing  had  not  been  interposed,  there  was  locus  pent- 
tentiaey  upon  the  party  who  resiled  returning  the  earnest,  and  pay- 
ing the  damages  which  he  had  occasioned  to  the  other  party  by  not 
adhering  to  the  bargain  (p), 

§  558.  Assignations  to  grants  of  patent  must  be  in  writing. 
They  must  be  entered  in  the  "  Eegister  of  Proprietors ;"  "  and  until 
such  entry  shall  have  been  made,  the  grantee  or  grantees  of  the 
letters  patent  shall  be  deemed  and  taken  to  be  the  sole  and  exclu- 
sive proprietor  or  proprietors  of  such  letters  patent,"  and  of  the  re- 
lative rights  and  privileges  (r).  In  like  manner  copyrights  cannot 
be  eflFectually  assigned  except  by  written  assignment  entered  in  the 
Register  Book  of  the  Stationer  s  Company  («).* 

§  559.  Writing  is  not  essential  to  submissions  regarding  move- 
ables ;  both  verbal  submissions  and  verbal  decrees-arbitral  in  such 
matters  being  valid,  if  proved  by  oath  of  party  on  reference  (t). 
Strictly  they  may  not  be  proved  by  witnesses,  or  even  by  the  ar- 
biters examined  on  oath  (u).     But  "  there  may  be  particular  cases 

(o)  Bell's  Pr.,  g  1460— Smith  v.  Puller,  1820,  2  Mur.,  344— Isles  v.  Gill,  1837,  1  D., 
880,  note— Forbes  v.  Alison,  1823,  2  S.,  169.  Contra,  Pampin  v.  Melville,  1666,  1  B. 
Sup.,  506.  (p)  Lawson  v.  Auchinleck,  1699,  M.,  8402.  (r)  16  and  16 

Vict.,  c.  88,  i  86— Norman's  Law  of  Patents,  p.  147.  (*)  6  and  6  Vict.,  c.  46, 

§  13.  {t)  Wishart  v.  Falconer,  1626,  M.,  17,013— Home  v.  Scott,  1671,  M.. 

8402— Fraser  v,  Williamson,  1773,  M.,  8476 ;  12,417,  S.  C.  (u)  Feme  r.  Ewing, 

1824,  8  S.,  76  (new  ed.) — Fraser  v.  Williamson,  supra.    But  in  Home  v.  Scott,  tupra, 
the  Court  allowed  the  decree  to  be  proved  by  the  arbiter's  oath. 


3  The  act  26  and  26  Vict.,  c.  85,  gives  certain  abridged  forms  by  which  moveables 
may  be  conveyed,  moveable  rights  assigned,  and  the  assignations  intimated. 

^  A  certificate  of  registration  in  the  Register  Book  is  prima  facie  evidence  of  owner- 
ship of  copyright.  In  a  recent  case,  the  registered  proprietor  of  the  copyright  of  a  song 
raised  an  action  against  a  party  who  had  published  the  song ;  and  at  the  jury  trial 
which  ensued  (the  verdict  being  for  the  puiBuer),  an  exception  was  taken  to  the 
charge  of  the  presiding  judge.  Lord  President  M'Neill,  in  so  far  as  he  laid  down  that, 
"  in  the  event  of  prima  facie  evidence  being  rebutted,  the  pursuer,  the  registered  pro- 
prietor, might  still  support  his  title,  without  production  of  a  formal  instrument  of  aasign- 
raent,  attested  by  two  witnesses."  This  direction  was  held  by  the  Court  to  be  well 
founded,  and  the  judgment  was  affirmed  on  appeal.  It  was  not  decided  by  what  evi- 
dence the  title  of  the  pursuer  could  have  been  supported,  if  the  prima  facie  tiUe  con- 
ferred by  the  registration  had  been  held  to  be  rebutted.  The  pursuer  pr^uced,  inUr 
alia^  a  written  receipt  by  the  authoress  for  the  price.  The  Court  refused  to  set  aside 
the  verdict,  as  against  evidence.  But  no  objection  to  the  competency  of  the  proof,  ex- 
cept 80  far  as  covered  by  the  exception  to  the  direction,  was  insisted  in ;  Jeffrey  v. 
Kyle,  1856, 18  D.,  906 ;  aff.  1869,  81  Sc.  Jur.,  566. 
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of  small  transactions  where  probably  the  Court  might  allow  a  sub- 
mission and  a  decree  to  be  proved  by  parole  "  (x).  And  this  has 
been  allowed  in  submissions  inter  rusticos  regarding  matters  of 
small  importance  (y). 

Where  the  contract  to  submit  or  the  decree-arbitral  requires  to 
be  in  writing,  the  document  must  be  either  holograph  or  proba- 
tive (2),     If  it  is  not,  it  may  be  validated  by  m  infewentus  (a). 

§  560.  A  judicial  reference,  even  when  agreed  to  in  writing,  is 
not  a  concluded  contract  till  the  authority  of  the  Court  has  been 
interponed  to  it ;  and  therefore  either  party  may  resile,  if  he  can 
satisfy  the  Court  that  the  proceeding  is  inexpedient  (6),  It  has  not 
been  settled  whether  the  power  to  resile  exists  independently  of 
the  Court. 

§  561.  Transaction  or  compromise  regarding  moveables  may  be 
proved  by  writ  or  oath  of  party,  but  not  by  parole  (c),  except  in 
trifling  matters  (rf).  Bei  interventua  will  probably  open  the  door 
to  a  proof  at  large.  In  a  keenly  contested  case  w^here  the  issues 
were, — Whether,  under  an  arrangement  of  a  certain  case  during  a 
trial,  it  was  meant  that  a  sum  which  a  friend  of  one  of  the  parties 
took  him  bound  to  pay  was  by  way  of  obligation,  or  only  as  a  chari- 
table donation?  and,  Whether  the  arrangement  had  been  sanctioned 
by  the  party  (who  afterwards  attempted  to  disturb  it)  ? — ^parole  evi- 
dence was  admitted  along  with  the  writings  w^hich  passed  on  the 
occasion ;  and  Lord  Moncrieff  charged  the  jury  that  "  the  question 
whether  any  agreement  entered  into  was  a  compromise  or  not,  de- 
pends on  the  whole  evidence,  written  and  parole,  taken  together." 
The  object  of  admitting  parole  was  to  show  the  true  meaning  of 
the  letters,  as  contrasted  with  certain  expressions  contained  in 
them  (e). 

III. — Ifmominaie  Contracts  regarding  moveables, 

§  562.  Mr  Erskine  holds  that  contracts  which  are  not  distin- 
guished by  proper  nomina  juris ^  and  which  consist  of  mere  recipro- 

(z)  Per  Lord  Glenlee  in  Ferrie  v,  Ewing,  nipra.  (y)  A  B,  1746,  M.,  8476 

— >See  also  QibBon  v.  Howie,  1629,  M.,  16,879.  (z)  See  Part  ii,  b.  i,  tit.  1,  ch.  1,  on 

the  authentication  of  writings  in  submissions.  (a)  See  Part  ii,  b.  i,  tit.  1,  ch.  1, 

on  rei  irUerventus.  (6)  Reid  v.  Henderson,  1841,  8  D.,  1102.  (e)  Cranstoun 

V.  Home,  1638,  M.,  12,297— L.  SomerviUe  v.  N.,  1540,  M.,  ib.— Fotheringham  v.  Hun- 
ter, 1708,  M.,  12,414.  See  also  M'llhose  v.  Reid,  1744,  M.,  12,889— Cadzow  v.  Wilson, 
1880,  6  Mur.,  101— Burnett  v.  Ewen,  1680,  M.,  16,494.  {d)  Tait,  808. 

(e)  Jaffray  v.  Simpson,  1885,  13  S.,  1122. 

2  a2 
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cal  obligations  to  give  or  perform,  cannot  be  proved  by  witnesses 
when  the  subject  is  beyond  £100  Scots ;  "  because,  while  in  con- 
tracts which  lay  mutual  obligations  on  both  parties,  naturally  flow- 
ing from  the  contracts  themselves,  their  meaning  can  hardly  be 
misapprehended  by  witnesses,"  "  in  verbal  agreements  in  which  the 
articles  do  not  necessarily  arise  from  the  nature  of  any  known  con- 
tract, but  depend  entirely  upon  the  import  of  the  words  uttered  by 
the  parties,  inattentive  hearers  may,  either  by  misplacing  what  was 
spoken,  or  by  mistaking  its  true  meaning,  be  apt  to  change  the 
obligation  into  something  quite  different  from  what  the  debtor  in- 
tended "  (/).  This  view  is  supported  by  the  opinion  of  Lord  Mon- 
boddo  in  his  report  of  a  case  of  cautionry,  which,  however,  was  not 
decided  on  that  ground  (g).  Mr  Tait  (A)  adopts  the  same  rule,  al- 
though acknowledging  that  it  has  not  been  recognised  by  any  deci- 
sion. It  does  not  appear  to  have  been  adopted  in  practice.  On 
the  contrary,  the  tendency  of  several  decisions  is  against  the 
rule  (i).  It  is  not  likely,  therefore,  that  it  will  be  followed  in 
modern  practice,  especially  as  the  admissibility  of  the  parties  as 
witnesses  has  removed  the  chief  ground  on  which  Mr  Erskine 
maintained  his  doctrine.* 


(/)  Erek.,  4,  2,  20.  C^)  Taasie  v.  M*Linloch,  1764,  5  B.  Sup.,  899. 

(h)  Tait,  Ev.,  304.  (•)  See  StirUng  v.  M'Phadrick,  1628,  M.,  12,408— 

Wilson  r.  Swan,  1804,  Hume  D.,  817— Borthwick  v.  Bremner,  1838,  11  S.,  716— Craig 
V.  HiU,  1830,  8  S.,  838— Same  parties,  10  S.,  219. 


^  The  law  seems  to  be  correctly  stated  in  the  quotation  from  Erskine.  In  the  case 
of  Edmonston  v.  Edmonston,  Lord  Benholme,  delivering  the  judgment  of  the  Court, 
adopted  the  law  as  there  laid  down ;  and  added, — "  It  is  clearlj  the  law  of  Scotland, 
not  only  in  regard  to  heritage,  but  also  in  regard  to  moveables,  that  innominate  con- 
tracts, especially  such  as  are  of  an  unusual  character,  cannot  be  constituted  verbally,  or 
proved  by  witnesses.  Nor  does  it  alter  the  rule  that  rei  irUerverUtu  upon  such  verbal  and 
innominate  contracts  is  aUeged.  For  the  uncertainty  as  to  the  terms  of  an  innominate 
verbal  contract  renders  it  impossible  to  determine  what  acts  can  be  considered  as  con- 
stituting a  partial  performance,  or  rei  interventua  following  upon  it."  In  the  case  of  Ed- 
monston, the  pursuer  set  forth  an  agreement  to  the  effect  that  he  was  to  succeed  to  an 
estate  if  he  settled  in  a  certain  neighbourhood  as  a  medical  practitioner,  and  he  said 
that  he  had  accordingly  done  so,  abandoning  his  previous  mercantile  pursuits.  It  was 
held  that  the  agreement  could  not  be  proved  by  parole ;  Edmonston  v.  Bruce  or  Edmon- 
ston, 1861, 28  D.,  996. 
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CHAPTER  IV. — PROOF  OF  CONTRACTS  OF  PARTNERSHIP  AND  JOINT 

ADVENTURE. 

§  563.     The  contracts  of  partnership  and  joint  adventure  may 
be  established  by  ewidence  prout  dejure  (a). 


CHAPTER  V. — PROOF  OF  CONTRACTS  OF  SERVICE. 

§  564.  A  contract  of  service  for  a  period  not  exceeding  a  year 
may  be  proved  prout  de  Jure  (6).  Writing  is  essential  to  the  con- 
stitution of  contracts  for  any  longer  period  (c) ;  neither  parole  (d) 
nor  oath  of  party  (e)  being  admissible  to  prove  them,  unless  there 
has  been  rei  interventvs,  A  verbal  contract  for  more  than  a  year 
cannot  be  enforced  even  for  that  period ;  because  its  stipulations 
were  made  with  reference  to  a  contract  essentially  different  (/). 
Yet  if  the  service  has  been  entered  upon,  such  a  contract  is  effec- 
tual for  the  year  current ;  each  party  being  entitled  to  resile  at  the 
end  of  that  term  (y).  And  a  verbal  contract  for  more  than  one 
year,  which  has  been  followed  by  such  rei  interventus  as  is  incon- 
sistent with  only  one  year's  duration,  will  be  effectual  for  the  whole 
period  (A).  It  was  once  held  that  a  contract  of  service  entered  into 
abroad  for  more  than  one  year,  and  followed  by  entering  into  the 
service,  had  been  effectually  constituted  for  its  whole  term,  accord- 
ing to  the  lex  loci  contractus y  and  might  be  proved  by  parole  (t). 


(a)  2  Bell's  Com.,  622— BeU'a  Pr.,  J  364— Tait's  Ev.,  299— Stevenson  v.  VP'right, 
1687,  M.,  12,782— Logan  ».  Brown,  1824,  8  S.,  16— Thomson  v.  CampbeU's  Tr.,  1881, 
6  W.  S.,  16— M'Kinlay  v,  Gillon,  1881,  9  S.,  90 ;  affirmed  6  W.  S.,  468. 

(b)  Erek.,  1,  7,  62,  note— BeU's  Pr.,  J  178—2  Fraaer,  Pops,  and  Dom.  Rei.,  869— 
Tait,  Ev.,  298.  (c)  Ersk.,  mipra— BelFs  Pr.,  «if»m— 2  Fraser,  870— Tait,  ntpra^ 
Kennedy  ».  Young,  1887,  1  Swin.,  474— Caddell  v.  Sinclair,  1749,  M.,  12,416 ;  S.  C, 
noted  Hume  D.,  890— Paterson  v,  Edington,  17th  June  1880,  F.  C. ;  8  S.,  981 ;  3  De. 
and  And.,  147,  S.  C.  (rf)  Kennedy  v.  Young,  supra.  (?)  Caddell  v. 
Sinclair,  mpra — Tait,  299.  (/)  Paterson  v.  Edington,  supra.  {ff)  Caddell 
V,  Sinclair,  supra — Tait,  supra — Fraser,  supra.  (A)  See  Napier  v.  Dick,  1806, 
Hume  D.,  888— Rymor  v.  M'Intyre,  1781,  M.,  6726;  Hailea,  887,  S.  C— Neil  r. 
Vashon,  1807,  Hume  D,  20.    See  the  chapter  on  rei  intervmtus^  Part  ii,  b.  i,  tit.  1,  ch.  4. 

(•)  Gale  V.  Dumbarton  Glass  Co.,  1829,  7  S.,  869. 
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§  565.  Where  a  party  sues  another  for  wages  as  having  been 
earned  under  a  contract  of  service,  he  may  prove  jwow^  dejure  both 
the  fact  of  service  and  the  terms  on  which  it  was  rendered ;  be- 
cause such  a  case  does  not  involve  any  question  of  hcus  penitentm, 
but  only  the  questions,  Was  there  service  ?  and  if  so,  Upon  what 
terms  (k)? 

§  566.  When  writing  is  required  to  prove  a  contract  of  service, 
it  must  be  probative  or  holograph ;  and  an  informal  missive  with- 
out ret  interventus  cannot  be  set  up  even  by  oath  of  party  {I). 

The  niles  as  to  the  eflFect  of  ret  interventus  in  validating  informal 
contracts  of  s(»rvice  are  considered  afterwards. 


CHAPTER  VI. — PROOF  OF  CONTRACTS  OF  MANDATE. 
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§  567.  Contracts  of  mandate  may  generally  be  proved  by  jm- 
role,  and  always  by  writ  or  oath  (a).  All  these  modes  of  proof  are 
(^omj)etent  in  mandates  to  enter  into  such  contracts  regarding  move- 
ables as  may  be  proved  prout  dejure  (b).  Writing  is  not  even  es- 
sential to  the  constitution  of  a  mandate  to  buy  heritage.  Thus 
where  one  had  bought  an  estate,  another  person  alleging  that  the 
purchase  had  been  made  for  him  under  a  verbal  mandate  may 
prove  his  averment  prout  de  jure  (c).     And  where  the  representa- 

(k)  Thus  one  who  had  taken  charge  of  her  brother's  children  for  eight  years  was  al- 
lowed to  prove  prout  de  jure  an  agreement  that  she  was  to  be  remuneratod ;  Smellie  r. 
Gillespie,  1838,  12  S.,  125 ;  18  S.,  700.  And  such  an  agreement  has  been  implied  from 
the  fact  of  service  performed  by  one  living  in  the  house  of  a  relation,  there  being  no 
proof  that  it  was  to  be  gratuitous ;  Anderson  v.  Halley,  1847, 9  D.,  1222 ;  supru,  \  606,  (*) 
—Shepherd  v.  Meldrum,  1812,  Hume  D.,  894— M'Naughton  v,  M*Naughton,  1818. 
Hume  D.,  896 — Adams  v.  Peters,  1842,  4  D.,  699.  Whereas  when  service  had  been 
rendered  by  a  neighbour  not  living  in  the  house,  the  Court  rejected  a  claim  for  wages, 
maintained  on  the  ground  of  implied  obligation ;  Ritchie  v.  Ferguson,  1849,  12  D.,  119. 

(/)  Paterson  v.  Edington,  supra — ^Caddell  f>.  Sinclair,  supra — 2  Eraser  on  Dom.  Rel., 
878.  (a)  1  Bell's  Com.,  478— More's  Notes,  78— Tait  Ev.(  299— Cullen  f. 

M'Lcan,  1838,  11  S.,  783— Cases  in  Mor.,  12,897,  tt  aeq.  In  the  older  cases  writ  or  oath 
wafl  often  required.     See  B.  Synop.,  1896.  (b)  Authorities  in  preceding  note. 

(c)  Boswell  V.  Selkrig,  1811,  Hume  D.,  860— Corbet  r.  Douglas,  1808,  ib.,  846— 
I'woodie  V.  Loch,  6  B.  Sup.,  680— Skene  v.  Balfour  Ramsay,  ib.— Maxwell  v.  Maxwell. 
ib.— per  L.  Glcnlcf  in  Mackay  r.  Ambrose.  1829,  7  S.,  699— per  Lord  President  Hope 
in  M'Uan  v,  Richardson,  1834,  12  S.,  869— Alison  v.  Alison,  1771,  M.,  12,760;  6  B 
Sup.,  630,  S.  C.     These  cases  are  noted  fully,  infra,  g  676  (A). 
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tives  of  a  party  maintained  that  a  mandate  to  buy  houses  for  him 
could  only  be  proved  by  writ  or  oath,  the  Court  admitted  parole  of 
facts  inferring  that  he  had  homologated  the  purchase  {d)} 

§  568.  Mandates  to  draw,  accept,  or  indorse  bills,  may  be  proved 
by  the  writ  or  oath  of  the  mandant  (e).  The  old  rule  of  Scotch  law 
required  a  written  procuration  (/).  But  it  is  now  settled  that  such 
mandates  may  be  inferred  from  facts  and  circumstances  (gr);  e.gr.,  the 
general  practice  of  the  principal  to  recognise  the  mandatory's  sub- 
scriptions (A),  or  his  recognition  of  the  individual  bill  (t).  So  a 
party  who  has  recognised  a  bill  to  which  his  name  was  affixed  by  a 
third  person,  is  barred  from  alleging  that  it  was  forged,  the  recog- 
nition implying  authority  (fc).  Procuration  is  also  embraced  by 
the  general  authority  of  the  agent  or  factor  of  a  merchant  residing 
abroad  (Z).  So  the  averment  that  it  was  the  custom  for  commission 
agents  in  a  certain  trade  to  draw  bills  on  their  principals  per  pro- 
curation without  a  special  mandate,  and  that  tliis  was  known  to  a 
jierson  engaged  in  that  trade,  was  held  relevant  to  warrant  an  issue 
of  procuration,  so  as  to  make  him  liable  for  the  amount  (m).^  And 
the  power  of  the  general  manager  of  a  company's  business  at  a  place 
where  neither  of  the  partners  resided,  coupled  with  some  other  cir- 
cumstances, was  held  to  make  the  company  liable  for  a  bill  drawn 

(rf)  Mudie  V.  Ouchterlony,  1766,  M.,  12,403;  Hailes,  16;  120,  S.  C. 

(e)  1  BeU's  Com.,  399— Bell's  Pr.,  i  821— Thomson  on  Bills,  220.  (/)  lb. 

(jff)  Bell's  Com.,  ib. — BeU's  Pr.,  ib. — Thomson,  ib. — Davidson  v.  Robertson,  1816,  8 
Dow,  218,  reversing.  (A)  Bell's  Com.,  supra — Bell's  Pr.,  supra.  (0  BeU's 

Com.,  supra — Chitty  on  Bills,  81,  et  wj.— Byles  on  Bills,  28— Llewellyn  v.  Winckworth, 
1846,  18  Me.  and  Wel.,  69a--Cash  v.  Taylor,  1880,  Lloyd  and  Welsby,  178— Preecott 
V,  Flinn,  1882,  9  Bing.,  19.  See  also  Provan  v.  Gray,  1821,  1  S.,  92— Finlay  v.  Currie, 
1860,  18  D.,  278.  (k)  Miller  v.  Little,  1831,  9  S.,  828— Maiklem  v.  Walker, 

1838, 12  S.,  68— Reg.  v.  Parish,  1837,  8  Car.  and  Pa.,  94— Barber  v,  GingeU,  1800, 
8  Esp.,  60.  {I)  1  BeU's  Com.,  400.  (wi)  Anderson  v.  Buck,  1841,  8 

D.,  976. 


*  In  Stewart ».  Johnston,  1867,  19  D.,  1071,  Lord  Ardmillan,  Orrlinary,  held  that 
an  averment  of  verbal  authority  to  contract  for  a  feu  of  heritable  subjects  cannot  be 
competently  proved  by  parole.  But  Lord  Deas,  in  the  Inner  House,  said  that  he  was 
not  to  be  understood  as  assenting  to  that  doctrine. 

It  is  competent  to  prove  by  parole  a  mandate  to  make  a  donation ;  Mackenzie  v. 
Brodie,  1869,  21  D.,  1048. 

2  Implied  authority  to  accept  a  bill  per  procuration  for  anothor  may  arise  in  three 
ways, — (1)  the  party  signing  per  procuration  may  hold  an  office  which  of  necessity  im- 
plies such  authority ;  (2)  the  authority  may  be  implied  from  the  practice  of  a  particular 
trade ;  or  (8)  it  may  be  inferred  from  a  previous  course  of  dealings  between  the  parties. 
A  ship-master  has  no  authority  to  bind  the  owners  in  a  bill  deb  liondon  Joint  Stock 
Bank  v.  A.  Stewart  &  Co.,  1859,  21  D.,  1327. 
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by  the  manager  as  per  procuration  (w).  The  Court,  however,  demur 
to  inferring  procuration  from  isolated  acts  of  persons  not  in  trade. 
Accordingly,  where  a  person  appearing  as  acceptor  of  a  bill  alleged 
that  her  name  had  been  put  to  it  by  her  daughter  without  autho- 
rity, the  Court,  being  "  satisfied  that  she  was  not  in  trade,  nor  in 
use  to  accept  bills,  that  her  daughter  never  accepted  for  her  with- 
out special  authority,  which  she  had  done  only  about  six  times  in 
the  course  of  her  life,"  suspended  diligence  on  the  bill  (o).  In 
England  procuration  may  also  be  established  by  parole  of  verbal 
authority  (p).  But  it  has  been  doubted  whether  the  proof  is  so 
unlimited  in  this  country  (r). 

§  569.  The  possession  by  a  factor  of  a  promissory-note  or  bill 
for  the  purpose  of  drawing  the  interest,  which  he  had  received  and 
discharged  for  several  years  with  the  creditor's  authority,  does  not 
infer  a  mandate  to  discharge  the  principal  debt  (»).  This  decision, 
however,  does  not  impugn  the  principle  that  authority  to  receive 
and  discharge  a  debt  may  be  proved  by  such  facts  and  circum- 
stances as  fairly  bear  that  inference  (t),  Mr  Tait  holds  that  such 
mandates,  and  mandates  to  pay  money  in  order  to  constitute  obli- 
gations, although  proveable  in  this  way,  cannot  be  made  out  by 
parole  of  verbal  authority  (u),  on  account  of  the  risk  of  the  wit- 
nesses mistaking  the  purpose  of  the  payment,  and  of  the  general 
practice  to  employ  writing  in  such  cases.  This  is  probably  correct 
as  a  general  rule.  But  it  will  not  hold  where  a  party  selUng  move- 
ables on  verbal  bargain  authorises  the  buyer  to  pay  the  price  to  a 
certain  person ;  for  such  a  mandate  is  part  of  a  contract  proveable 
by  parole.  Where  money  is  admitted  to  have  been  paid  to  the 
creditor  by  a  third  party,  it  would  rather  seem  that  parole  is  ad- 
missible to  show  that  it  was  paid  by  the  debtor's  order,  and  was 
meant  to  be  applied  to  a  certain  obligation  (w).  Mere  possession 
by  an  agent  of  a  deposit-receipt  in  favour  of  his  client,  who  had  not 
indorsed  it,  does  not  imply  authority  to  the  agent  to  uplift  the 
principal  (x).^ 


(n)  Tumbull  v.  M'Kie,  1822,  1  S.,  368.  (o)  Lowson  v.  Matthew,  1828,  2  S., 

602.  (p)  A  B,  12  Mod.,  664,  per  Holt— Porthouse  v.  Parker,  1807,  1  Camp.,  82. 

(r)  Thomson  on  BiUs,  221.  («)  Duncan  v.  Clyde  Trustees,  1861.  18  D., 

619 ;  affirmed  1868,  26  Sc.  Jur.,  381.  (0  Tait  Ev.,  800,  302— Sanderson  v.  Don- 

aldson, 1830,  9  S.,  74.  (f<)  Tait,  ntpra.    But  see  Arbuthnot  v.  Scott,  1766,  6  B. 

Sup.,  910.  (w)  See  Foggo  v.  HiU,  1840,  2  D.,  1322.  (x)  Forbes'  Exrs. 

r.  Western  Bank.  1864,  10  P.,  807. 


3  See  Stewart  r.  Central  Bank  of  Scotland,  1869,  21  D.,  1180. 
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§  570.  An  advocate  appearing  in  Court  is  presumed  to  have  a 
mandate  from  his  client;  or,  as  the  rule  is  usually  expressed,  "an 
advocate's  gown  is  his  mandate  (y)."  But  this  presumption  may  be 
overcome ;  as  a  probative  written  mandate  may  be  shown  to  be  a 
forgery  (2).-* 

§  571.  A  mandate  to  an  agent  to  conduct  law  proceedings  may 
be  proved  by  the  client's  i^Tit  or  oath.  It  wiD  also  be  presumed 
from  the  agent's  possession  of  the  client's  titles  relating  to  the 
matter  in  issue,  or  of  a  service  copy  of  the  summons  which  the 
agent  was  employed  to  defend  (a).  And  it  will  be  inferred  from 
acts  of  homologation  or  recognition  by  the  client  of  the  agency;  e.gr., 
his  having  held  meetings  with  the  agent  about  the  business  (b) ; 
having  signed  pleadings  prepared  by  the  agent  in  his  name  (c)  ; 
having  conversed  with  the  agent  about  the  case,  and  carried  away 
the  process  for  inspection,  when  it  embraced  papers  lodged  for 
him  (d) ;  and  the  like.  So  transmitting  a  bill  to  an  agent  presumes 
a  mandate  to  him  to  raise  diligence  upon  it  (e).  Where  a  law- 
agent  admitted  that  he  was  employed  by  a  client  to  protest  a  bill, 
and  to  raise  diligence  on  it  against  the  debtor,  which  he  did  accord- 
ingly; but  where  he  denied  that  he  was  instructed  to  carry  the 
diligence  into  execution ;  it  was  held  competent  for  the  client  to 
yroYG  prout  dejure  his  instructions  to  take  that  step  (/).* 


CHAPTER  VII.— PROOF  OF  TRUST. 

§  572.     Trust  may  be  constituted  by  a  writing  which  both  vests 

(y)  Stair,  1,  12,  12— Erak.,  8,  8,  88— Mor.,  voce  Advocate.  (a?)  Hamilton  v. 

Marshall,  iVi/ra— Cowan  v.  Farnie,  1886,  14  S.,  684.  (a)  Act  of  Sederunt,  10th 

July  1889,  §  80— Hamilton  v.  Marshall,  25th  November  1818,  F.  C— Muir  ©.  Steven- 
son, 1860,  12  D.,  512.  (6)  Bryan  v.  Murdoch,  1824,  8  S.,  282. 

(c)  Campbell  v.  Gray,  1821,  1  S.,  87.  (rf)  Grant  v.  Wiahart,  1845,  7  D.,  274 

—Wallace  ».  Miller,  1821,  1  S.,  40— Gordon  t;.  Sinclair,  1826,  4  S.,  708. 

(e)  Macdonald  v.  Kelly,  1821,  1  S.,  101.  (/)  Highgate  v.  Boyle,  1819, 

Hume  D.,  856. 


*  But  a  party  who  had  been  represented  by  counsel,  in  a  process  in  which  decree  had 
gone  out  against  him,  was  not  allowed  to  suspend  diligence  on  the  decree,  on  the  alle- 
gation that  ho  had  not  authorised  the  appearance  made  for  him  in  the  cause.  It  was  re- 
marked from  the  bench  that  the  party  might  perhaps  reduce  the  decree ;  Young  v.  List, 
1862,  24  D.,  587. 

*  Cormio  v.  Grogor,  18(>2.  24  D.,  085,  9. 
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the  trustee  and  contains  tlie  conditions  of  the  trust, — by  an  absolute 
deed  qualified  by  a  written  declaration  of  trust, — ^by  such  a  deed 
with  a  verbal  obligation  as  to  its  fiduciary  character, — or,  ^where 
writing  is  not  required  for  vesting  the  trustee,  by  a  verbal  transfer 
of  the  subject,  qualified  by  a  written  or  verbal  obligation  to  ad- 
minister it  for  the  trust  purposes. 

§  573.  There  is,  of  course,  no  difficulty  as  to  the  proof  of  a 
trust,  where  its  conditions  are  embodied  in  a  writing ;  the  document 
being  the  best,  and  the  only  competent  proof  of  them.  Where  the 
right  as  standing  on  the  deeds  is  absolute,  the  obligation  to  hold  in 
trust  may  be  proved  by  the  writ  or  oath  of  the  trustee  (a).  Ac- 
cording to  the  older  decisions  these  were  the  only  competent  modes 
*  of  proving  that  an  absolute  deed  was  qualified  by  a  trust  (b).  But 
towards  the  middle  of  the  seventeenth  century  the  Court  admitted 
proof  by  facts  and  circumstances,  and  even  by  parole  (c).  This 
loose  practice  was  remedied  by  the  act  1696,  c.  26  ;  which  still 
regulates  the  mode  of  proving  trusts. 

§  574.  This  statute  proceeds  on  the  preamble  that  the  intrust- 
ing of  persons  without  a  declaration  or  backbond  of  trust  in  writing 
was  an  occasion  of  fraud,  and  of  many  pleas  and  cont^^ntions ;  and 
it  enacts,  "that  no  action  of  declarator  of  trust  shall  be  sustained 
as  to  any  deed  of  trust  made  for  hereafter,  except  upon  a  declaration 
or  backbond  of  trust  lawfully  subscribed  by  the  person  alleged  to 
be  the  trustee,  and  against  whom,  or  his  heirs  or  assignees,  the  de- 
clarator shall  be  intented,  or  unless  the  same  be  referred  to  the 
oath  of  party  simpliciter ;  declaring  that  this  act  shall  not  extend 
to  the  indorsation  of  bills  of  exchange,  or  the  notes  of  any  trading 
company."^ 

§  575.  This  act  applies  to  trusts  regarding  moveable  as  well  as 
heritable  property  (rf).  But  where  the  right  in  a  moveable  estate 
is  not  constituted  by  writing,  witnesses  are  admissible  to  prove  that 
it  is  held  in  trust  (e).     The  common  application  of  the  act  is  where 

(a)  Act  1696,  c.  26— Stair,  1,  12,  IT—Ersk.,  8,  1,  32—1  Bell's  Com.,  83— Bell's  Pr., 
I  1994.  (6)  Per  Ijord  Braxfield  in  Stewart  v,  Bannatyne,  1777,  Hailes,  762— 

Forsyth  on  Tr.,  64.  (c)  Stair,  «upra— Ersk.,  mpra — Cases  in  Br.  Synop,  1898,  4 

—Wright  V.  Ker,  1631,  M.,  12,708.  (d)  See  Knox  v.  Martin,  1860,  12  D.,  719 

—Montgomery,  7th  February  1811,  F.  C— Moro'a  Notes,  74.  (c)  L.  Strath- 

nuver  u.  M'Bcath,  1731,  M.,  12,767 — More,  tupra — Forsyth  on  Trusts,  64. 


1  Where  a  party  8U8i>ended  a  charge  on  a  decree  on  an  allegation  of  trust,  the  ques- 
tion was  raised  ^Vht•tller  truHt  could  b«'  proved  in  a  suspension,  or  whether  a  declarator 
was  necessary  ?  Lord  Cowan  thought  it  might  be  proved  in  a  suspension,  but  the  party 
brought  a  declarat(>r;  CuUen  v.  Anstnitlicr,  1866,  18  D.,  692. 
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the  trustee's  ri^t  flows  directly  from  the  truster.  It  is  also  appli- 
cable where  the  right  is  derived  from  a  third  party  by  the  truster's 
desire ;  e.y.,  where  a  party  selling  an  estate  grants  an  absolute  dis- 
position to  a  person,  who  is  truly  trustee  for  the  purchaser  (/). 

§  576.  But  where  the  trust  arises  not  from  the  act  or  consent 
of  the  truster,  but  from  the  act  of  the  trustee, — e.y.,  his  spontaneous 
interference  as  a  negotiorum  gestor, — the  trust  may  be  proved  by 
parole  (gr).  Nor  is  the  proof  limited  to  writ  or  oath  where  the  party 
claiming  the  beneficial  right  alleges  that  the  disponee  under  a  deed 
ex  facie  absolute  had  been  employed  by  him  to  purchase  the  pro- 
perty, and  had  wrongfully  taken  the  titles  in  his  own  name ;  be- 
cause that  is  truly  an  averment  of  a  purchase  for  the  employer 
under  a  mandate,  and  of  a  fraudulent  attempt  to  defeat  the  pur- 
chaser's right;  whereas  it  is  essential  to  a  trust  that  the  party 
vested  with  the  subject  should  have  acquired  it  by  the  consent  of 
the  truster  in  order  to  fulfil  the  trust  purposes  (A),  On  the  other 
hand,  the  averment  that  the  mandatory  had  been  empowered  to 
take  the  titles  in  his  own  name  for  behoof  of  his  employer  involves 
a  proper  case  of  trust,  and  can  only  be  proved  by  the  trustee's  writ 
or  oath  (t). 

(/)  Duggan  V,  Wight.  1797,  M.,  12,761 ;  affid.,  M.,  12,767—1  Bell's  Com.,  88. 

(g)  Spruel  v.  Crawford,  1741,  M.,  16,2012—1  Bell's  Com.,  38. 

(A)  In  Tweedie  v.  Loch  (no  date),  6  B.  Sup.,  680,  and  Skene  o.  Balfour  Ramsay,  ib., 
a  proof  before  answer  was  allowed  of  such  an  averment.  In  Maxwell  v.  Maxwell,  ib., 
the  Court  allowed  a  "  proof,"  and  in  Corbet  v.  Douglas,  1S08,  Hume  D.,  846,  a  proof 
prout  dejtire.  The  rule  in  the  text  is  well  stated  by  Lord  Glenlee  in  Mackay  v.  Ambrose, 
1829,  7  S.,  699,  and  by  Baron  Hume  in  his  rejx)rt  of  Boswell  v.  Selkrig,  1811,  Hume 
D.,  860,  where  a  proof  by  facts  and  circumstances  was  admitted.  See  also  Mudie  v. 
Ouchterlony,  1766,  M.,  12,403 ;  Hailes,  16  S.  C. 

Professor  Bell  in  his  Principles,  }  1994,  (1),  founding  on  Alison  v.  Alison,  1771,  M., 
12,760;  6  B.  Sup.,  630,  S.  C— Duggan  v.  Wight,  1797,  M.,  12,761 ;  affd.,  M.,  12,767— 
and  Mackay  v.  Ambrose,  supra^  lays  down  that  the  rule  stated  in  the  text  was  abandoned, 
and  that  the  statutory  proof  is  now  required  in  the  cases  referred  to.  But  the  learned 
Professor's  view  is  not  supported  by  the  authorities  which  he  cites.  In  Alison  v.  Alison, 
as  reiwrted  by  Mr  Tait  (6  B.  Sup.,  630),  it  was  mutually  agreed  that  the  title  should  bo 
taken  in  the  name  of  the  person  who  had  been  employed  to  make  the  purchase ;  the 
object  being  to  defraud  the  creditors  of  the  real  purchaser,  and  a  proof  by  "  facts  and 
circumstances  "  was  allowed.  In  Duggan  v.  Wight,  where  proof  by  writ  or  oath  was 
held  necessary,  the  real  purchaser  was  a  Roman  Catholic,  and  disqualified  from  possess- 
ing heritage ;  and  it  was  agreed  that  the  title  should  be  taken  for  his  behoof  in  name 
of  his  agent.  And  in  the  case  of  Mackay  v.  Ambrose,  the  facts  were  of  nearly  the  same 
cliaracter.  (i)  Duggan  v.  Wight,  tupra — Mackay  v.  Ambrose,  tupra — Boswell  v. 

Selkrig,  supra,  Hume  D.,  850. 


'  See  the  ease  of  Spreul  v.  Crawford,  tuprOt  exjilained  in  Marshall  v.  Lyell,  1869, 
21  D..  614. 
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§  577.  An  avennent  that  money  deposited  in  bank  in  name  of 
one  of  the  partners  of  a  company  really  belonged  to  the  firm  vras 
held  to  come  under  the  rules  of  partnership,  not  of  trust,  and  to 
be  proveable  prout  dejure  (k).  And  writ  or  oath  was  held  not  to 
be  the  only  mode  of  proving  that  payment  of  a  bill  to  one  of  the 
partners  of  a  company  had  been  made  for  the  general  behoof  (I). 

§  578.  The  question  has  been  raised,  whether  the  act  1696 
applies  to  cases  between  the  trustee  and  third  parties,  or  only  to 
cases  where  the  truster  or  those  in  his  right  insist  against  the  trus- 
tee. If  a  case  involves  fraud  or  conspiracy  to  defeat  the  just  right 
of  the  third  party,  there  seems  to  be  no  doubt  that  proof,  prout  de 
jure  is  admissible  to  establish  the  latent  right.  This  is  well  illus- 
trated in  actions  to  set  aside  fraudulent  conveyances  by  bankrupt's 
to  conjunct  and  confident  persons  (m).  So  where  the  purchaser  of 
the  life-interest  of  an  heir  of  entail  granted  to  his  brother  a  lea.8e 
of  the  entailed  knds ;  and  where  a  sub-lease  at  a  large  increase  of 
rent  was  contracted  immediately  afterwards ;  it  was  held  competent 
to  prove  prout  de  Jure  that  the  first  lease  was  truly  in  trust  for  the 
benefit  of  the  lessor,  in  order  that  he  might  draw  the  surplus  rent 
after  the  death  of  the  heir  of  entail  (n).  On  the  same  principle  it 
was  held  competent  for  freeholders  objecting  to  a  claim  of  enrol- 
ment to  ]^TOYe  prout  dejure  that  the  claimant's  alleged  qualification 
was  confidential  and  nominal  (o).  And  where  a  widower  alleged 
that  funds  in  bank  in  name  of  his  wife's  sister  had  truly  belonged 
to  his  wife,  the  Court  allowed  a  proof  before  answer,  and  were  of 
opinion  that,  the  averment  being  of  a  conspiracy  between  the  wife 
and  her  mother  and  sister  to  defeat  the  husband's  jus  mariti,  the 
act  1696  did  not  apply  {p  ). 

§  579.  The  rule  has  sometimes  been  laid  down  broadly  that, 
apart  from  considerations  of  fraud,  a  third  party  interested  in  prov- 
ing a  trust  is  not  limited  to  the  trustee's  writ  or  oath  ;  because  he 
never  had  an  opportunity  of  securing  proof  by  the  trustee's  writ, 
and  he  ought  not  to  be  shut  up  to  proof  by  the  oath  of  one  to  whose 

(k)  Baptist  Churches  v.  Taylor,  1841,  8  D.,  1080.  See  also  Kilpatrick  ».  Kilpatrick, 
1841,  4  D.,  109.  (I)  Jackson  v.  Munro,  1714,  M.,  16,197.    The  reporter  men- 

tions that  the  decision  went  on  the  exception  of  bills  and  notes  at  the  end  of  the  act. 
But  that  is  probably  a  mistake,  as  the  exception  only  applies  to  indaraatioru.  See  on 
this  case  Tait,  810,  and  More,  74.  (m)  2  BeU's  Com.,  192. 

(n)  L.  Elibank  v.  Hamilton,  1827,  6  S.,  69.  (o)  Ferrier  v.  Morehead,  1790, 

M.,  8772.  But  the  party  who  granted  the  title  can  only  prove  by  the  claimant's  writ 
or  oath  that  it  was  in  trust ;  Douglas  v.  Dalrymple,  1770,  2  Pat.  Ap.  Ca.,  187. 

{p)  Harper  v.  Hume,  16th  July  1860,  22  Sc.  Jur.,  577.     See  also  J  675  (A}. 
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honour  or  veracity  he  had  not  trasted  (r).  The  point,  however, 
has  not  been  decided ;  and  it  would  seem  that  a  'proof  prout  dejure 
in  such  cases  is  inconsistent  with  the  terms  of  the  statute  (»).* 

§  580.  A  person  may  prove  prout  dejure  tliat  an  absolute  right 
in  his  favour  is  truly  a  trust  {t). 

§  581.  With  regard  to  the  writs  by  which  trust  may  be  proved, 
any  holograph  or  probative  writing  signed  by  the  trustee,  which 
fairly  impUes  a  trust,  will  suflBce,  although  it  is  neither  a  formal 
deed  nor  an  express  admission  of  trust  (u).  Thus  where  a  disposi- 
tion ex  fade  absolute  was  alleged  to  be  a  trust  for  the  disponee  and 
another,  the  disponee'fi  letters  importing  a  trust,  with  a  deed  signed 
by  them  both,  in  which  they  were  described  as  "  joint  proprietors  " 
of  the  subject,  bills  for  the  price,  and  receipts  for  rents  in  their  joint 
names  signed  by  the  ex  facte  absolute  proprietor,  and  some  other 
adminicles,  were  held  sufficient  (x).  And  a  declaration  of  trust  in 
a  stranger's  handwriting,  followed  by  the  words  "  I  agree  to  the 
above,"  which  were  holograph  of  the  disponee  and  signed  by  him, 
is  sufficient  (y).  A  trust  has  also  been  held  proved  by  accoimts 
docquetted  by  the  trustee  along  with  parole  evidence  (2). 

§  582.  In  one  case  it  was  even  found  that  although  the  writ 
declaring  the  trust  is  not  holograph  or  tested,  yet  if  the  signature 
to  it  is  genuine,  the  requisite  of  the  act  is  complied  with,  the  de- 
claration being  "lawfully  subscribed"  by  the  trustee  (a).  In  an- 
other case  it  was  observed  by  Lord  Cringletie  that  a  letter  merely 
signed  by  the  trustee  is  enough,  if  he  acknowledges  the  subscrip- 
tion (6).    This  view  seems  to  be  well  founded,  according  to  the  prin- 

(r)  Per  L.  President  Hope  in  Scott  v.  Miller,  1882,  11  S.,  26 — -per  curiam  in  Lord 
Elibank  t>.  Hamilton,  1827,  6  S.,  69— Tait  on  Ev.,  811.  («)  In  support  of  this 

view  see  Elch.  Notes  to  8tair,  p.  76 — ^per  Lords  Balgray  and  Gillies  in  Scott  v.  Miller, 
fttpro— Forsyth  on  Trusts,  62.  (t)  Murdoch  v.  Wyllie,  1882,  10  8.,  446. 

(11)  See  Stirling  v.  Stirling,  1822, 1  S.  (new  ed.),  501— Wood,  Small,  &  Co.  v.  Spence, 
1888,  12  S.,  42— Ramsay  ».  Butchers  of  Perth,  1748,  M.,  12,767— Montgomery's  Ex., 
7th  February  1811,  F.  C.  (z)  Macfarlane  v.  Fisher,  1887,  16  S.,  978. 

(y)  Bryson  v.  Crawford,  1838,  12  S.,  89.  («)  Stewart  v.  Bannatyne,  1777, 

Hailes,  762 ;  5  B.  Sup.,  681,  S.  C.  (a)  Bryson  v.  Crawford,  iupra. 

(6)  Mackay  v.  Ambrose,  1829,  as  in  1  De.  and  And.,  126. 


3  Where  the  acceptor  of  a  bill,  in  a  suspension  of  a  charge  by  the  holder,  alleged 
that  the  holder  was  trustee  for  a  third  party,  and  that  that  party  had  discharged  the  ac- 
ceptor  of  Ills  obligations  under  the  bill ;  it  was  held  that  the  -act  did  not  apply,  because 
the  question  was  not  *'  between  a  truster,  or  one  in  his  right,  and  a  trustee  or  one  in  his 
right,  but  between  an  alleged  trustee  and  a  third. party,"  who  hatl  been  a  debtor  of  tlie 
truster;  and  the  Court  accordingly  allowed  a  proof;  Middle  ton  r.  Rutherglen,  1861,  28 
D.,  526. 
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ciple  of  rei  interventus  ;  be(,*anse  tlie  absolute  right  was  given  over  on 
the  footing  of  the  tnistee  obliging  himself  to  divest ;  and  therefore 
matters  are  not  entire,  so  as  to  entitle  him  to  resile  from  his  im- 
probative  deed  (e). 

§  583.  According  to  the  statute,  the  writ  must  l^e  subscribed 
by  the  trustee  (d  ).* 

§  584.  Trust  may  also  be  proved  or  inferred  from  the  trustee  s 
admissions  on  record ;  which,  according  to  Scotch  rules  of  plead- 
ing, are  conclusive  against  the  party  who  makes  them  (c). 

§  585.  Although  evidence  prout  de  jure  is  inadmissible  for 
proving  a  trust,  yet  if  a  trust  to  some  eflFect  has  been  proved  by 
writ  or  oath,  or  by  admissions  of  the  trustee  on  record,  the  CJourt 
will  allow  its  conditions  to  be  expiscated  by  the  trustee's  judicial 
examination  (/),  by  facts  and  circumstances  (gr),  and  even  by  parole 
evidence  (A).* 

(c)  See  Rutherfords  v.  Rutherford's  Tr.,  1808,  Hume  D.,  919— Buchanan  v.  Bu- 
chanan, 1775,  M.,  17,061 — Spottiswood  v.  Prestongrange's  Crs.,  1741,  M.,  16,811 — NeiU 
V.  Andrew,  1748,  M.,  10,406,  16,981.     See  the  chapter  on  rei  inUrventw^  infra, 

(d)  Act  quoted  n^a,  §  574 — See  also  Watson  «.  Forrester,  1708,  M.,  12,755. 

(«)  Adamson  v.  Adamson,  1884,  12  S.,  359— Chalmers  v.  Chalmers,  1845,  7  D.,  865 
— See/)er  curiam  in  Bryson  v.  Crawford,  1888,  12  S.,  89 — and  tupra,  §  407. 

(/)  Muir  V.  Oemmell,  1805.  Hume  D.,  842.  {g)  Davidson  v,  Aikman, 

1805,  M.,  14,584 ;  1  Dow,  1 ;  2  Bligh,  529,  S.  C— Wood  &  Small  v.  Spence,  «ipfa. 

(A)  Stewart  v.  Bannatyne,  1777,  5  B.  Sup.,  6310 ;  Hailes,  762,  S.  C. 


^  It  seema  settled  that  a  writing  signed  by  the  trustee  is  sufficient,  if  the  authenti- 
city of  the  subscription  be  admitted  or  proved ;  and  it  appears  doubtful  whether  the 
subscription  of  the  trustee  is  essential.  In  a  declarator  against  two  defenders  to  have  it 
found  that  one  of  them,  and  a  pcuty  deceased,  represented  by  the  other,  had  held  a  lease 
in  trust  for  the  pursuer;  the  former  defender  admitted  the  trust,  but  the  second  defender 
denied  it.  The  proof  against  him  consisted  chiefly  of  the  books  of  the  alleged  trustee, 
which  were  holograph  of  him,  but  not  signed  by  him.  The  Lord  Justice-Clerk  (Hope) 
and  Lords  Wood  and  Cowan  indicated  an  opinion  that  these  books,  as  the  writ  of  the 
alleged  trustee,  were  competent  proof  of  trust ;  but  holding  that,  when  proof  of  that  kind 
was  admitted  of  trust,  it  was  necessary  that  the  proof  should  be  clear  and  unequivocal, 
they  thought  the  books  did  not  unequivocally  establish  trust,  and,  therefore,  that  the 
proof  was  insufficient ;  Seth  v.  Hain,  1855,  17  D.,  1117.  But  in  a  subsequent  case  Lord 
Deas,  referring  to  the  case  of  Seth  v.  Hain,  said  that  he  was  not  prepared  to  affirm  that 
the  subscription  of  the  alleged  trustee  could  be  dispensed  with  ;  Walker  o.  Buchanan, 
Kennedy,  &  Co.,  1857,  20  D.,  269,  269.  In  a  still  later  case,  the  evidence  relied  on  in 
a  declarator  of  trust,  brought  after  the  death  of  the  alleged  trustee,  was  a  letter  written 
by  his  agent,  and  the  oath  of  the  agent  that  the  letter  had  been  written  on  the  verbal 
instructions  of  the  alleged  truatco.  This  evidence  was  rejected  as  not  satisfying  the 
statute ;  but  had  the  instructions  to  the  agent  been  embodied  in  a  writing,  signed  by 
the  alleged  trustee,  the  judgment  would  probably  have  been  different;  Manhall  v. 
LyoU,  1859,  21  D.,  514. 

^  In  Walker  r.  Buchanan,  Kennedy,  &  Co..  mpra^  the  question  was  whether  a  deed 
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§  586.  In  general  the  writs  of  the  granter  of  an  absolute  dis- 
position cannot  limit  the  right  of  the  grantee ;  yet  where  the 
granter,  being  abroad  at  the  time  of  executing  such  a  deed,  in 
transmitting  it  executed  to  the  disponee  informed  him  by  letter 
that  he  signed  only  in  trust,  and  on  the  faith  of  a  backbond  being 
prepared  without  delay,  the  Coiurt  rightly  held  that  the  letter  must 
be  read  along  with  the  deed,  as  qualifying  the  right  of  the  dis- 
ponee (i). 


CHAPTER  VIII. — PROOF  OF  INTROMISSIONS  WITH  MOVEABLES  AND 

MONEY. 

§  587.  Intromissions  with  corporeal  moveables,  except  sums  of 
money,  may  be  proved ^oi*^  dejure  (a). 

§  588.  When  a  person  has  unwarrantably  intromitted  with 
money  belonging  to  another,  it  would  seem  that  not  only  the  fact  of 
intromission,  but  also  the  amount  of  money  received,  may  be  proved 
prout  dejure;  because  the  person  to  whom  the  funds  belonged  had 
no  power  of  securing  written  proof,  and  he  did  not  trust  to  the  in- 
tromitter's  oath  (6).  In  general,  also,  such  cases  involve  fraud,  or 
at  least  a  wrongful  act,  on  the  part  of  the  intromitter.  These  prin- 
ciples were  applied,  in  the  last  reported  case,  as  to  proving  intro- 
mission by  one  who  was  not  an  executor  with  funds  belonging  to  a 

(i)  Robertson  v.  Duff,  1840,  2  D.,  279,  particularly  Lord  FuUerton's  opinion,  ib.,  p. 
294— See  supra,  §  184,  et  seq.  (a)  Stair,  4,  48,  8— Ersk.,  4,  2,  21— Spence  i;. 

ChapUn,  1706,  M.,  12,833— Hamilton  t;.  Hamilton,  1626,  M.,  12,869  (note)— Bisset  v. 
Bisset,  1624,  M.,  12,868.  In  Mitchell  v.  Berwick,  1846,  7  D.,  382,  this  doctrine  was  ex- 
tended to  a  case  where  a  tenant  averred  that  his  landlord  had  got  payment  of  rent  by 
the  sale  of  crop  and  stock  which  had  been  sequestrated,  and  which  the  landlord  had  sold 
under  an  arrangement  with  the  tenant.  (6)  See  Ersk.,  nipra— Tait,  Ey., 

818. 


ez  facte  absolute  was  in  trust.  The  holder  of  the  deed  admitted  that  it  had,  at  first,  been 
qualified  by  a  back  letter,  but  that  the  letter  had  been  destroyed  by  agreement  of  par- 
ties. In  this  case  it  was  held  that  the  presumptions  of  statute  being  intended  for  the 
protection  of  writs  in  their  constitution  apparently  absolute,  while  the  writ  in  question 
was  proved  to  have  been  ab  origine  a  security,  it  lay  on  the  party  aUeging  that  the  deed 
had  been  changed  from  a  deed  in  security  to  an  absolute  deed,  to  prove  that  allegation. 
But  Lord  Deas  thought  that  the  rule  of  the  statute  should  have  been  applied,  and  the 
deed  sustained  as  an  absolute  deed,  because  there  was  not  the  statutory  proof  of  trust. 
See  ante,  J  16,  note  *i. 
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deceased  person  ;  proof /»ow^  dejure  liaving  been  received  («).  In 
some  earlier  cases,  however  (which  are  very  shortly  rei)orted),  the 
amount  of  money  so  intromitted  with  was  allowed  to  be  proved  only 
by  the  intromitter's  writ  or  oath  (d).  But  these  decisions  would 
probably  not  be  followed  now. 

§  689.  It  has  been  held  in  several  cases  that  where  an  heritable 
creditor  has  entered  into  possession  of  the  subject  of  his  security 
and  drawn  rents,  the  debtor,  or  one  in  his  right,  alleging  that  the 
intromission  has  been  suiBcient  to  extinguish  the  debt,  may  prove 
that  ib.Q.ipr(mt  dejure  (e).  The  reason  is,  that  he  did  not  trust  to 
the  intromitt^r's  oath,  and  he  had  no  means  of  securing  proof  by 
that  party's  writ ;  for,  even  if  written  acknowledgments  had  been 
granted  to  the  tenants  in  the  land,  these  may  have  been  lost  to  the 
party  founding  on  the  intromission,  owing  to  causes  beyond  his 
control.  The  authority  of  the  decisions  referred  to  is  impaired  by  a 
case  where  parole  proof  that  an  heritable  creditor  had  extinguished 
the  debt  by  intromission  with  rents,  was  held  inadmissible  by  Lord 
(Ordinary)  Mackenzie,  and  the  Court  adhered  to  his  judgment  (/). 
His  Lordship  felt  difficulty  in  allowing  the  tenants  to  discharge 
themselves  of  their  rents  by  their  own  oaths,  and  he  did  not  look 
more  favourably  on  the  oaths  of  third  parties  deponing  that  they 
had  seen  the  payments  made.  The  Inner  House  seem  to  have 
taken  the  same  view. 

§  590.  The  law  is  not  settled  as  to  the  admissibility  of  parole 
to  prove  intromissions  by  one  authorised  to  receive  money  belong- 
ing to  another.  The  general  rule  probably  is,  that  the  trust  reposed 
in  such  a  person  implies  that  the  amount  of  his  intromissions  can 
be  proved  only  by  his  writ  or  oath,  and  not  by  parole  (gr).  But  if 
there  is  ground  for  suspecting  fraud,  or  even  if  a  specific  case  of 
fraud  is  averred  (A),  there  seems  to  be  no  reason  to  doubt  that  parole 
will  be  admitted ;  otherwise  a  rule  designed  for  the  protection  of 
honajide  intromitters  would  secure  the  fraudulent  from  detection. 

(c)  Moflfat  V,  Phin,  1671,  M.,  12,869.  (rf)  Bisset  v.  Biaset,  «<pra— Hamilton 

V.  Hamilton,  tupra — Ker  v.  Robertson,  1626,  M.,  12,359,  note. 

(«)  Fowlis  V.  L.  Lovat,  1626,  M.,  12,735,  ad  yifwjm— Wishart  v.  Arthur,  1671,  M., 
9978— Baillie  v.  Menzies,  1711,  M.,  9990— Stair,  4,  43,  4— Eiak.,  4,  2,  20— Tait,  324. 
See  Bowman  v.  Ker,  1697,  4  B.  Sup.,  884.  (/)  Robison  i;.  Rae,  1880,  8  S., 

541 ;  2  De.  and  And.,  284,  S.  0.  {g)  This  follows  e  eonvfrao  from  Ersk.,  4,  2, 

21.  It  is  supported  by  Hall  v.  Bar,  1647,  1  B.  Sup.,  445 — Mackenzie  v.  L.  Elibank, 
1709,  M.,  12,372— and  Cooper  v.  Donald,  1827,  6  S.,  213.  See  also  cases  noted  infra, 
i  620.  The  contrary  case  of  Vise.  Oxenford  v.  Cockbum,  1677,  1  B.  Sup.,  560,  seems 
to  have  involved  fraud,  or  something  approaching  it.  (h)  Vise.  Oxenford  t*. 

Cockbum,  supra.     Soc  also  supra,  pj,  844,  34r>,  find  infra,  §  028. 
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§  591.  Where  the  proof  is  at  the  instance  of  the  intromitter — 
e.gr.,  in  order  to  establish  homologation,  ret  tnterventtis,  possession, 
and  the  like — parole  is  admissible  (f).  And  it  is  thought  that  in 
any  case  evidence  jorow^  dejure  may  be  received,  where  the  object 
is  to  prove  intromission  merely  as  a  fact,  and  not  to  fix  on  the  intro- 
mitter the  receipt  of  particular  sums  of  money .^ 


CHAPTER  IX.— PROOF  OF  LOAN  OF  MONEY. 

§  592.  A  loan  of  money  beyond  £100  Scots  (£8:6:8  sterling) 
can  only  be  proved  by  the  debtor's  writ  or  oath  on  reference  (a). 
Lord  Stair  lays  down  this  rule  generally  as  to  all  loans  (ft).  But  it 
would  seem  that,  when  the  amount  does  not  exceed  £100  Scots, 
parole  is  admissible  (c),  unless  it  is  the  balance  of  a  debt  beyond 
that  sum  (d). 

Witnesses  have  been  rejected  where  the  defender  admitted  hav- 
ing received  the  money,  but  denied  that  it  was  in  loan  (e). 

It  will  not  open  the  door  to  parole  that  it  is  tendered  in  support 
of  an  improbative  document  signed  by  the  debtor  (/).* 

(t)  Chalmers  v.  L.  Graigieyar,  1628,  M.,  12,868.  (a)  Qray  v.  Grant,  1789, 

M.,  4474— Tarbet  v.  Beunet,  1808,  Hume  D.,  500— Paterson  v,  Mackenzie,  1824,  8  S., 
620— M'Maater  v.  Brown,  1829,  7  S.,  887— Birnie'a  Asaignee  v.  Darroch,  1842,  4  D., 
866.  In  Tarbet  v.  Bennet,  and  M'Master  v.  Brown,  the  defender's  judicial  examination 
was  held  incompetent.  (6)  Stair,  4,  48,  4.     See  also  Hume  D.,  600,  note — 

Tait  Ev.,  307.  (c)  Ersk.,  4,  2,  20— Hammermen  of  Glasgow  v.  Crawford,  1628, 

M.,  12,408— ThaUane  v.  Orrock,  1673,  M.,  12,686.    See  infra,  g  611.  (rf)  Clark 

r.  Glen,  1886,  14  S.,  966.  (e)  Hamilton  v.  Lindsay,  1824,  as  noticed  in  1  W. 

S.,  86.    See  Ross  v.  Crawford,  1847,  19  Sc.  Jur.,  689.  (/)  Stewart  v.  Symes, 

12th  Dec.  1816,  F.  C. 


1  It  was  held  competent  to  'prove  prout  dejure  that  the  collector  for  a  public  institu- 
tion had,  during  a  series  of  years,  received  certain  sums  and  failed  to  account  for  them, 
though  the  accounts  had  been  examined  yearly ;  Glasgow  Royal  Infirmary  v.  Caldwell, 
1867,  21  D.,  1.  See  Laing  v,  Laing,  17th  July  1862,  24  D.,  1362,  as  to  the  effect  of 
annual  docquets  of  the  accounts  of  an  inspector  of  poor,  in  an  action  of  count  and  reck- 
oning against  him  ;  mpra,  §  162,  note  ^. 

*  See  Dowdy  v.  Graham,  1869,  22  D.,  181.  Where  there  is  a  written  acknowledg- 
ment of  receipt  of  money,  the  party  who  received  the  money  must  show  competently 
that  he  did  not  receive  it  in  loan ;  Eraser  v.  Bruce,  1867,  20  D.,  116.  See  §  168,  note  s, 
and  i  867,  note  h 

In  an  action  for  payment  of  money  aUeged  to  have  been  lent,  it  was  held  that  tho 
debt  was  not  proved  scripto,  by  two  letters  of  the  debtor  importing  that  he  was  in  debt  to 

VOL.  I.  2  B 


—     -  ^ 
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CHAPTER  X. — PROOF  OF  PROMISE  TO  PAY  MONEY. 

§  593.  Writ  or  oath  of  party  is  requisite  in  order  to  prove  a 
promise  to  pay  a  sum  exceeding  £100  Scots  (g)  ;  but  a  promise  to 
pay  a  smaller  sum  may  be  proved  prout  dejure  (A).  And  it  would 
seem  that  this  is  also  the  case  when  the  amount  is  £100  Scots  ex- 
actly (/).  In  calculating  the  amount,  the  stipulated  penalty  is  not 
taken  into  view  (i).  If  the  obligation  as  regards  the  debtor  exceeds 
the  sum  referred  to,  parole  is  not  admissible  on  account  of  there  be- 
ing two  or  more  creditors,  each  of  whom  is  only  entitled  to  a  sm.aller 
sum  (Z).  If  the  obligation  is  beyond  £100  Scots,  witnesses  are  ad- 
missible to  the  eflFect  of  sustaining  decree  for  that  sum  (m). 

§  594.  It  has  been  held  that  the  objection  to  proving  a  promise 
to  pay  money  by  parole  must  be  taken  when  the  evidence  is  ten- 
dered, and  is  barred  by  the  debtor's  delay  to  plead  it  till  after  the 
proof  has  been  adduced  (n). 


(g)  Fotheringham  v.  Watson,  1628,  M.,  16,830— Anderson  v.  Tarbat,  1668,  M., 
16,836— Gordon  v.  Murray,  1766,  M.,  16,861— Walker  v.  Home,  1827,  6  S.,  204.  Owi- 
tra,  Dnimmond  v.  Bisset,  1661,  M.,  12,381— Aitchison  v.  Herring,  1686,  M.,  12,276— 
Dickson  v.  Dickson,  1671,  M.,  17,020— Colquhoun  v.  M'Rae,  1687,  M.,  12,888;  most  of 
which  are  of  older  date  than  the  cases  cit«d  in  support  of  the  text.  (A)  L. 

Lemoch  v.  L.  Preston,  1686,  Dune,  798— Craw  v.  Culbertson,  1668,  M.,  12,884.  See 
Cheyne  v.  Keith,  1664,  M.,  12,386.  (»)  L.  Lernoch  t;.  L.  Preston,  tupnt— 

Hammermen  of  Glasgow  v.  Grant,  1628,  M.,  12,408— Ochiltree  v.  MiUer,  1684,  M., 
16,884— Gordon  i;.  Murray,  1766,  M.,  16,861— Anderson  v.  Tarbat,  1668,  M.,  16,886. 
Contra,  Bryce  v.  Kirkpatrick,  1676,  M.,  12,282.  (*)  Halkerston  v.  Kadie,  1628, 

M.,  16,881.  (/)  Anderson  v,  Tarbat,  supra.  (tn)  Gordon  v.  Mnrray, 

1766,  M.,  16,§61.  (fi)  Wood  v.  Robertson,  1672,  M.,  12,226— Hay  v.  Boyd, 

1822,  8  Mur.,  16. 


the  pursuer,  but  not  specifying  4ither  the  amount  or  nature  of  the  debt,  and  the  action 
was  dismissed ;  Hilson  v.  MarshaU,  1861,  28  D.,  1276.  In  an  action  for  payment  of 
£80,  as  having  been  lent  to  the  defender,  the  pursuer  founded  on  an  I  0  U  by  the  de- 
fender's clerk  for  the  defender.  The  defender  answered  that  the  pursuer  owed  him  a 
larger  sum ;  and  he  proved  that  he  had  sent  his  clerk  to  demand  payment,  and  not  a 
loan,  and  had  not  authorised  his  clerk  to  give  an  I  0  tJ.  It  was  held  that  the  pnnner 
had  not  proved  the  loan ;  Woodrow  v.  Wright,  1861,  24  D.,  81. 


§  597.  PROOF  OF  CAUTION.  387 


CHAPTER  XI. — ^PROOF  OF  GRATUITOUS  PROMISES. 

§  595.  Gratuitous  promises  can  only  be  proved  by  writ  or  oath 
on  reference,  even  where  the  amount  is  within  £100  Scots  (o).  But 
when  such  a  promise  forms  part  of  a  contract  proveable  by  wit- 
nesses, it  may  be  competently  included  in  the  proof  (p).^ 


CHAPTER  XII.— PROOF  OF  CAUTIONARY  OBLIGATIONS  AND 

OBLIGATIONS  OF  RELIEF. 

§  596.  The  many  cases  which  have  occurred  as  to  the  proof  of 
cautionary  obligations  are  not  marked  by  uniformity,  nor  are  the 
rules  on  the  point  accurately  defined  by  our  institutional  writers. 

The  first  question  is  whether,  apart  from  any  question  of  rei  in- 
terventtiSy  a  cautionary  obligation  can  be  constituted  without  writ- 
ing. 

§  597.  Professor  Bell  (a)  lays  down  that  "  in  Scotland  the  rule 
is  that  no  cautionary  obligation  or  guarantee  can  be  constituted  by 
parole  agreement;  so  that  an  acknowledgment  or  a  reference  to  oath 
will  not  constitute  an  eS'ectual  guarantee."  In  another  place  (b) 
the  same  learned  author  classes  cautionary  obligations  among  con- 
tracts for  which  writing  is  required  only  in  evidence,  not  ex  aolen- 
nitate,  and  which  may  be  proved  by  oath  or  admission  of  party. 
The  latter  of  these  contradictory  views  is  the  correct  one.  It  ac- 
cords with  the  law  laid  down  by  Lord  Stair  (c),  that  "  caution  is  in- 
terposed any  way  by  which  the  consent  is  freely  and  truly  given." 
Mr  Erskine  (d),  taking  the  same  view,  includes  cautionary  obliga- 
tions among  those  for  which  writing  is  commonly  used,  as  distin- 
guished from  those  to  the  constitution  of  which  it  is  essential.    And 


(o)  Stair,  1,  10,  4— Etsk.,  4,  2,  20— Tait  Ev.,  804— A  B,  1672,  2  B.  Sup.,  627— 
Weir  V,  RuMeU,  1708,  M.,  12,881-.OampbeU  v.  M'Lauchlan,  1762,  M.,  12,286— Millar 
V.  Termamondo,  1771,  M.,  12,806;  Hailes,  409,  S.  0.  (p)  Stair  supra.    See 

infra,  i  699.  (a)  1  BeU's  Com.,  871— See  also  Bell's  Pr.,  J  248. 

(b)  BeU's  Pr.,  {  18.  (c)  Stair,  1, 17,  8.  {d)  Ersk.,  4,  2,  20. 


1  Mackenzie  v.  Brodie,  1869,  21  D.,  1048,  tt^^frOt  i  867,  note  i. 

2b2 
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in  several  cases  the  Court  have  held  that  obligations  of  this  kind 
may  be  proved  by  writ  or  oath  of  party  (e).^ 

§  598.  But  there  are  some  cautionary  obligations,  which  by 
immemorial  usage  have  been  constituted  only  by  writing.  In  these 
there  seems  to  be  locus  penitentiae  from  the  verbal  undertaking ; 
because  where  a  party  agrees  verbally  with  a  view  to  a  subsequent 
i^Titten  contract,  the  obligation  is  held  to  be  suspended  till  the 
writing  has  been  executed  (/).  This  principle  applies  to  judicial 
caution  {g)\  and  probably  it  would  be  held  in  regard  to  caution  for 
public  functionaries  discharging  their  duties,  and  to  caution  for 
cash  credits  (A). 

§  599.  While,  however,  other  cautionary  obligations  than  those 
just  noticed  may  be  constituted  verbally,  it  is  settled  law  that  they 
can  only  be  proved  by  the  cautioner  s  writ  or  oath  on  reference,  and 
not  by  parole  (t).  To  this  rule  there  is  only  one  exception,  namely, 
cautionary  obligations  which  form  integral  parts  of  such  contracts 
concerning  moveables  as  are  proveable  by  witnesses.  These,  as 
well  as  the  principal  obligations  to  which  they  are  accessory,  may 
be  ^xo\eA.prout  dejure  (t).*  If,  however,  the  caution  to  such  an 
obligation  was  interposed  after  an  interval,  it  can  only  be  proved 
by  the  cautioner's  writ  or  oath  (Q. 

§  600.  The  next  question  is,  whether  the  writing  by  which  a 
cautionary  obligation  can  be  proved  must  be  holograph  or  proba- 
tive ;  or  whether  mere  subscription  to  a  document  which  imports 
such  an  obligation  is  sufficient. 

(«)  Anchinleck  v.  Gordon,  1680,  M.,  12,882— Donaldson  v.  Hanower,  1668,  M., 
12,885^Denchar  v.  Brown,  1672,  M.,  12,886.  See  also  per  curiam  in  CampbeU  v. 
M'Lanchlan,  1762,  M.,  12,286— More's  note  to  Stair,  1,  17,  8.  (/)  See  infra, 

g  608,  etteq.  {g)  Shirra  v.  Douglas,  1798,  M.,  16,946— Chaplin  v,  Allan,  1842, 

4  D.,  616.  It  would  seem  from  the  first  of  these  cases  that  ret  interventiu  on  the  verbal 
obligation  will  not  make  it  effectual.  (A)  See  More's  note  to  Stair,  1, 17,  8. 

(f)  Ersk.,  4,  2,  20—1  BeU's  Com.,  871— BeU's  Pr.,  §  18 ;  248— Cases  aupra,  note  (d) 
— Reid  V.  Proudfoot,  1768,  M.,  12,844.  This  holds  although  the  obligation  be  under 
£100  Scots;  Tassie  v.  M'Lintoch,  1764,  6  B.  Sup.,  899— Deuchar  v.  Brown,  1672,  M., 
12,886— Wood  V,  Robertson,  1672,  M.,  12,226.  (*)  Ivory's  note  to  Ersk.,  4,  2, 

20— Bell's  Pr.,  g  249— More's  note  to  Stair,  1,  17,  8— Gib  v.  Walker,  1761,  Elch., 
"  Cautioner,"  No.  19- Bell,  13th  Nov.  1812,  F.  C— Rhind  v.  Mackenzie,  20th  Feb. 
1816,  F.  C.  See  Campbell  v.  M'Lauchlan,  1762,  M.,  12,286— M'Ewan  v,  Crawford, 
18th  Feb.  1816,  F.  C— These  cases  are  noticed  infra,  |  601.  (l)  Campbell  v. 

M'Lauchlan,  n<pfa— Campbell  v.  Monro,  1816,  Hume  D.,  106— Deuchar  v.  Brown,  1672, 
M.,  12,886. 


1  Altered  by  the  Mercantile  Law  Amendment  Act,  19  and  20  Vict.,  c.  60,  §  6.    See 
infra,  i  601,  note  ^. 

'  Altered  by  Mercantile  Law  Amendment  Act,  J  6.    See  infra,  §  601,  not^  <. 
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(1.)  If  the  informal  obligation  has  been  interposed  in  the  course 
of  trade  (e.gr.,  a  guarantee  for  goods  already  furnished)  it  is  eflfec- 
tual,  although  it  has  not  been  followed  by  ret  interventus;  writings 
in  re  mercatoria  being  among  those  to  which  the  statutory  solem- 
nities do  not  apply  (m). 

(2.)  If  the  cautionary  obligation,  although  not  in  re  merccUoria, 
has  been  followed  by  rei  interventus^  it  will  be  effectual,  although 
the  writing  which  embodies  it  does  not  bear  the  statutory  solemni- 
ties. The  rules  as  to  the  acts  sufficient  to  constitute  rei  interventus 
are  considered  afterwards  (w).  It  is  enough  to  mention  here  that 
tlie  right  to  resile  from  an  improbative  deed  can  only  be  exercised 
while  matters  are  entire,  and  is  excluded  where  anything  has  taken 
place  under  the  contract  by  which  the  relative  position  of  the  par- 
ties has  been  materially  altered.  Some  cases  illustrative  of  the 
doctrine  are  collected  below  (o). 

(3.)  When  the  case  does  not  come  within  either  of  the  excep- 
tions tlms  noticed,  it  is  settled  law  that  a  writing,  in  order  to  con- 
stitute a  cautionary  obligation,  must  be  either  holograph  or  proba- 
tive in  terms  of  the  acts  regarding  the  authentication  of  deeds  (j?). 
If  it  is  merely  subscribed  by  the  cautioner  without  the  statutory 
formalities,  it  is  null,  although  the  party  founding  on  it  offers  to 

(m)  1  BeU'a  Com.,  8^—1  BeU's  Ulust.,  176— Thomson  v.  Gilkison,  1881,  9  S.,  620— 
Goodlet  CampbeU  v.  Lennox,  1789,  M.,  16,932,  16,979— Clark  ».  Roas,  1779,  M.,  16,942, 
as  reported  in  Hailes,  817.  In  Faterson  v.  Wright,  81st  January  1810,  F.  C,  a£fd. 
4th  July  1814,  Appx.  to  16  F.  C,  506,  the  Court  were  much  divided  in  opinion  as  to 
whether  a  guarantee  for  part  furnishings  is  a  document  in  re  mercatoria;  and  the  lean- 
ing of  the  decision  is  against  its  heing  so  considered.  The  point  did  not  require  to  be 
decided  owing  to  the  guarantee  in  that  case  embracing  both  past  and  future  furnishings ; 
and  as  the  latter  had  been  made  on  the  faith  of  the  guarantee,  the  rei  interventus  was 
held  to  have  validated  the  obligation  as  a  whole,  for  the  obvious  reason,  that  the  fature 
furnishings  would  not  have  been  made  except  on  the  footing  of  a  guarantee  for  the  price 
not  only  of  them  but  of  the  others  also.  It  is  thought  that,  according  to  correct  prin- 
ciple, as  well  as  on  the  authorities  cited  above,  a  guarantee  for  goods  already  furnished 
is  a  proper  mercantile  transaction ;  and  this  seems  to  havd  been  the  view  of  the  Court 
in  two  late  cases,  where  the  point  was  noticed  incidentaUy  from  the  bench,  namely,  Bal- 
lantyne  v.  Carter,  1842,  4  D.,  419 ;  Johnston  v.  Grant,  1844,  6  D.,  876. 

(f»)  P.  ii,  b.  1,  t.  1,  c.  4,  on  rei  interventut,  (o)  Brown  v.  Campbell,  1794,  M., 

17,068— Sinclair  v.  Sinclair,  1796,  Bell's  Fo.  Ca.,  140— Manderson  v.  M'Niven,  1802, 
Hume  D.,  90 — Douglas  v.  Clapperton,  1809,  ib.,  106 — Dunmore  Coal  Co.  t>.  Young,  Ist 
February  1811,  F.  C— M'Neil  v.  Black,  1814,  Hume  D.,  108— Miller  v.  Dott,  1814,  ib., 
106— Trotter  v.  Martin,  1817,  ib..  106— Grant  v.  Macdonald,  1827,  6  S.,  817— Martin  v. 
Wingate,  1828.  6  S.,  869— Hamilton  v.  Wright,  1836,  14  S.,  823 ;  afifd.,  8  S.  and  M*L., 
127— Taylor  r.  Simson,  1836,  14  S.,  935— Ballantyne  v.  Carter,  1842,  4  D.,  419— John- 
stone V.  Grant.  1844,  6  D.,  876 — Paterson  v.  Wright,  supra,  (m).  (p)  See  cases 
analysed  in  1  Bell's  lUust.,  174,  et  sei. 
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prove  the  genuineness  of  the  subscription  by  parole  or  by  oath  on 
reference  (r),  or  although  the  fact  be  admitted  on  record  («).* 

(4.)  The  question  is  still  open,  whether  a  guarantee  for  advances 
by  a  bank  to  a  merchant  in  the  course  of  trade  is  valid,  if  it  is 
merely  subscribed  by  the  obligant,  or  whether  it  must  bear  the  sta- 
tutory solemnities.  On  the  one  hand  it  is  maintained  that  such 
transactions  are  res  Tnercatoriaey  a  banker  being  merely  a  money 
merchant;  and  that  as  a  guarantee  for  the  price  of  past  furnishings 
of  goods  is  valid  although  not  holograph  or  tested,  so  ought  a  gua- 
rantee for  furnishings  of  money  (t).  On  the  other  hand  it  is  con- 
tended, on  grounds  which,  if  more  in  accordance  with  law  are  less 
consistent  ^dth  justice,  that  a  distinction  should  be  drawn  between 
obligations  which  are  really  commercial  in  their  character  and 
those  which  have  only  an  accidental  relation  to  commerce;  and 
that  advances  of  money,  although  to  a  merchant,  fall  under  the 
latter  class  (u), 

§  601.  It  has  sometimes  been  considered  that  ret  interventus 
proceeding  on  a  verbal  guarantee,  opens  the  door  to  parole  proof  of 
the  obligation  (x).    But  thb  law  is  now  settled,  that  even  in  such 


(r)  Crichton  v.  Syme,  1772,  M.,  17,047— Edmonstone  v.  Lang,  1786,  M.,  17,057— 
BeU's  Pr.,  §  248-1  Bell's  lUust.,  175— More,  104.  In  Welsh  i;.  Ker,  1828,  2  S.,  126, 
where  reference  to  oath  was  allowed  to  prove  the  verity  of  the  subscription,  it  appears 
from  the  session  papers  that  there  was  rei  interverUus.  («)  Edmonstone  u.  Lang, 

«ipra— Walker  v.  Duncan,  1786,  Hailes,  985— Wallace  v,  Wallace,  1782,  M.,  17,056— 
More's  note  to  St^ir,  1,  17,  8.  This  doctrine  is  implied  in  the  cases  upon  rei  irUerventug 
setting  up  an  informal  cautionary  obligation.  (t)  In  support  of  this  view  see 

Thomson  v.  Gilkison,  1831,  9  S.,  620 — per  Lords  Medwyn  and  Cockbum  in  Johnston  v. 
Grant,  1844,  6  D.,  875 ;  and  per  L.  Cockbum  (Ordinary)  in  Ballantyne  v.  Garter,  1842, 
4  D.,  419.  {u)  See  per  Lords  Moncrieff  and  Just.*Cl.  Hope  in  Johnston  v. 

Grant,  supra,  and  per  Lords  Gillies  and  Fullerton  in  Ballantyne  v.  Carter,  tiqntk. 

(z)  Johnstone,  1687,  M.,  12,388— See  Porteous  i;.  M'Beath,  1812,  Hume  D.,  98.  The 
doctrine  of  rei  interventus  does  not  properly  apply  to  a  verbal  guarantee ;  as  writing  is 
not  essential  to  the  constitution  of  a  cautionary  obligation.    See  «v/7ra,  §  597. 


3  This  is  contrary  to  the  doctrine  stated  by  Professor  Bell,  Prin.,  {  249  (8),  that  a 
writing  of  which  the  subscription  is  acknowledged  is  good  evidence  of  cautionary.  But 
the  rule  stated  in  the  text  has  recently  been  expressly  affirmed,  and  Professor  BeU's 
doctrine  rejected.  The  general  rule  is,  that  a  cautionary  obligation  is  literarum  obligatio; 
and  where  there  is  no  rei  interventus,  an  improbative  bond  of  caution  is  not  binding. 
This  waa  held  where  the  deed  was  a  bond  of  caution  for  a  sum  lent,  unauthenticated  in 
the  English  form,  and  where  the  cautioner  admitted  his  subscription.  But  such  a  deed 
may  be  validated  rei  interventu;  and  payment  of  the  money  on  the  faith  of  the  bond 
was  held  sufficient  rei  interventus  to  validate  the  bond,  though  the  cautioner  did  not 
know  of  the  payment ;  Church  of  England  Life  and  Fire  Assurance  Co.,  1857,  19  D., 
414,  1079.      Sec  infra,  ?  601,  note  *. 
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a  case  the  obligation  can  only  be  proved  by  the  cautioner's  oath  on 
reference  or  written  admission  (y).  In  applying  this  rule  to  gua- 
rantees for  the  price  of  ftiture  furnishings  of  goods,  a  distinction 
has  been  drawn  between  a  general  guarantee  undertaken  some  time 
before  the  goods  are  furnished,  and  a  special  guarantee  interponed 
before,  but  with  immediate  reference  to  a  transaction,  which  is 
agreed  to  and  completed  upon  the  faith  of  it.  While  guarantees 
of  the  former  class  cannot  be  proved  by  parole  («),  the  others  seem 
to  come  under  the  rule  whereby  witnesses  are  admitted  to  prove  a 
cautionary  obligation,  which  is  truly  incident  and  accessory  to  a 
mercantile  contract  proveable  by  parole ;  for  it  would  be  a  narrow 
view  of  that  principle  to  limit  it  to  cases  where  the  guarantee  inter- 
posed in  ipso  actu  with  the  main  contract  (a).  Accordingly,  where 
Gibb  having  refused  to  sell  lambs  to  Walker  without  a  guarq,ntee 
for  the  price,  Wtolkcr  referred  him  to  Simpson,  w^ho  on  Gibb's  appli- 
cation said,  "  If  Walker  buys  your  lambs,  give  them  to  him,  and  I 
will  see  you  paid ;"  and  where  the  lambs  having  been  delivered  to 
Walker  accordingly,  Gibb  sued  Simpson  for  the  price,  the  Court 
allowed  the  obligation  to  be  proved  by  parole  (6).  Here,  therefore, 
the  guarantee,  although  not  interposed  at  the  moment  of  completing 
the  sale,  or  in  the  presence  of  the  purchaser,  was  part  of  the  res 
gestae  of  the  transaction,  as  much  as  if  the  whole  matter  had  been 
arranged  at  one  time ;  and  parole  was  properly  admitted  to  prove 
the  entire  transaction.* 

§  602.     The  principles  above  noticed  apply  to  obligations  of 

(y)  Weir  v.  RusseU,  1708,  M.,  12,331— Tassie  v.  M'Lintoch,  1764,  6  B.  Sup.,  899— 
CampbeU  t>.  Monro,  1616,  Hume  D.,  108,  orf;i»i«n— M*Ewan  v.  Crawford,  18th  February 
1816,  F.  C— Chaplin  v.  Allan,  1842,  4  D.,  616.  {z)  M'Ewan  v,  Crawford,  mpra. 

See  §  599.  (a)  This  was  the  view  of  the  majority  of  the  Court  in  Campbell  v. 

M'Lachlan,  1762,  M.,  12,286,  where,  however,  the  point  did  not  require  to  be  decided. 

(h)  Gibb  ©.  Walker,  1761,  Elch.  Notes,  "  Cautioner,"  No.  19. 


^  The  law  now  is,  that  all  cautionary  obligations  must  be  in  writing.  Much  of  the 
law  as  to  the  constitution  of  cautionary  obligations,  stated  in  the  text  has  been  super- 
seded by  the  Mercantile  Law  Amendment  Act,  19  and  20  Vict.,  c.  60.  The  6th  section 
of  the  act  provides,  "  From  and  after  the  passing  of  this  Act  all  guarantees,  securities, 
or  cautionary  obligations  made  or  granted  by  any  person  for  any  other  person,  and  all 
representations  and  assurances  as  to  the  character,  conduct,  credit,  ability,  trade,  or 
dealings  of  any  person,  made  or  granted  to  the  effect  or  for  the  purpose  of  enabling 
such  person  to  obtain  credit,  money,  goods,  or  postponement  of  payment  of  debt,  or  of 
any  other  obligation  demandable  from  him,  shall  be  in  writing,  and  shall  be  subscribed 
by  the  person  undertaking  such  g^uarantee,  security,  or  cautionary  obligation,  or  making 
such  representations  and  assurances,  or  by  some  person  duly  authorised  by  him  or 
them,  otherwise  the  same  shall  have  no  effect."  The  act  does  not  alter  tho  previous 
law  as  to  the  kind  of  writing  necessary,  except  by  providing  that  it  must  be  nubscribcd 
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relief ;  which  in  general  cannot  be  proved  by  parole  (c).  When 
they  are  undertaken  in  writing,  the  statutory  formalities  must  be 
observed  ;  but  objections  on  this  head  will  be  obviated  by  rei  inter- 
ventus  {d) ;  and  parole  will  be  admitted  to  prove  the  obligation, 
when  it  fonns  part  of  a  transaction  which  may  be  established  by 
that  means  (e). 


CHAPTER  XIII. — OF   THE  PROOF  OF  OBLIGATIONS  WHICH  THE 
PARTIES  HAVE  AGREED  TO  COMMIT  TO   WRITING. 

§  603.  Where  law  does  not  require  writing  de  solennitatey  it 
will  yet  be  essential,  if  the  parties  stipulate  for  it ;  and  either  of 
them  may  resile,  as  from  an  unfinished  bargain,  so  long  as  writing 
has  not  intervened  (/).  This  rule,  of  course,  only  holds  where  the 
stipulation  for  written  proof  was  a  suspensive  condition  of  the  con- 
tract (gr)  ;  for  if  the  parties  bound  themselves  by  the  verbal  bargain, 
and  merely  agreed  to  reduce  its  conditions  into  writing  for  security, 
they  came  under  an  obligation  to  execute  a  deed  in  the  terms  ar- 
ranged (A).  But  this  state  of  facts  will  require  to  be  proved,  the 
presumption  being  that  a  stipulation  for  writing  is  a  suspensive 
condition.  The  same  principle  applies  in  legacies.  If  a  person 
expressly  leaves  a  nuncupative  legacy,  it  is  valid  and  proveable  by 

(c)  Ersk.,  4,  2,  20— Donaldson  r.  Harrower,  1668,  M.,  12,886— Rdd  v.  Proudfoot, 
1758,  M.,  12,844~Clark  v.  Callander,  9th  March  1819,  F.  C. ;  affirmed  on  appeal,  19th 
June  1819.  (d)  Wallace  v.  Wallace,  1782,  M.,  17,066.  (e)  Supra, 

II  696,  699,  601.  (/)  Ersk.,  8,  2,  4—1  Bell's  Com.,  827— Bell's  Pr.,  I  26— Tait, 

224,  818— Thomson  i;.  M.  Breadalbane,  1864,  16  D.,  948— Wallace  &  Co.  v.  Millar, 
1766,  M.,  8476 ;  Hailes,  27  S.  C— Brown  t;.  L.  Rollo,  1882,  10  S.,  667.  In  Ogilvy  r. 
Stewart,  1700,  4  B.  Sup.,  478,  this  rule  was  applied,  although  earnest  had  thrice  been 
given  on  the  verbal  contract.  In  Campbell  v,  Douglas,  1676,  M.,  8470,  it  was  held  to 
be  an  intrinsic  quality  in  an  oath  on  reference,  that  the  parties  had  agreed  to  commit 
the  contract  to  writing.  (g)  Bell's  Com.,  supra — Bell's  Pr.,  supra. 

(A)  Bell's  Com.,  supra — Bell's  Pr.,  supra. 


by  the  cautioner  or  by  some  person  authorised  by  him ;  and  it  would  appear  that  in 
general  it  must  be  a  probative  writing.  The  7th  section  of  the  act  provides  that  no 
cautionary  obligation  granted  to  or  for  a  firm  shall  be  binding  after  a  change  of  the 
firm,  unless  the  contrary  be  expressed  or  necessarily  implied.  The  8th  section  deprives 
cautioners  of  the  benefit  of  discussion  ;  and  the  9th  provides  that  the  discharge  of  one  of 
several  co-cautioners  shall  operate  the  discharge  of  all.  It  has  been  held  that  the  9th 
section  has  no  application  to  cautionary  obligations  constituted  before  the  date  of  the 
act ;  Church  of  England  Life  and  Fire  Assurance  Co.  v.  Hodges,  1867,  19  D.,  1079. 
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parole,  although  he  should  afterwards  direct  it  to  be  committed  to 
writing,  and  should  die  before  that  has  been  done  (t);  whereas  a 
mere  direction  to  a  man  of  business  to  prepare  a  writ  containing  a 
legacy  is  inchoate  (i). 

§  604.  On  the  same  principle,  where  the  parties  to  holograph 
or  probative  missives  stipulate  that  a  deed  shall  be  entered  into 
containing  the  conditions  of  the  contract  at  length,  they  bind  them- 
selves to  execute  such  a  deed  (I),  But  if  the  preliminary  docu- 
ments show  that  they  intended  there  should  not  be  a  concluded 
contract  until  the  deed  should  have  been  executed,  there  is  locits 
penitentiae  until  that  has  been  done  (m). 

§  605.  The  stipulation  for  written  proof  may  be  waived  by  con- 
sent of  parties;  and  the  waiver  may  be  proved  by  oath  on  reference, 
by  facts  and  circumstances  (w),  and  perhaps  by  parole  evidence 
generally. 


CHAPTER  XIV. — PROOF  OF  PERFORMANCE  OF  OBLIGATIONS 

CONSTITUTED  BY  WRITING. 

§  606.  Where  a  debt  or  obligation  is  constituted  by  writing, 
the  general  rule  is  that  writ  or  oath  is  required  to  prove  payment 
or  performance  of  it  in  whole  or  part  {a)}   And  this  holds  although 

(i)  MitcheU  ».  Pinkerton,  1744,  Elch.,  "Legacy/*  13.  (A)  See  Monro  v. 

Coutta,  1813,  1  Dow,  487— Stainton  v.  Stainton's  Tr.,  1828,  6  S..  363— Walker  v.  Steele, 
1826,  4  S.— Ivory's  Ersk.,  3,  9,  7,  note  *.  (/)  Bloomfield  w.  Young,  1763,  M., 

9446— Rutherford  v.  Bowden  Feuars,  1748,  M.,  8443— Muirhead  v.  Chalmers,  1769,  M. 
8444.  (m)  Alexander  v,  Montgomery,  1773,  2  Pat.  Ap.  Ca.,  800 — Monro  v. 

Coutts,  supra — Stainton  v.  Stainton's  Tr.,  supra,  (n)  Hay  v.  M'Teir,  1806, 

Hnmo  D.,  836,  compared  with  Ogilvy  v,  Stewart,  supra.  (a)  Stair,  4,  43,  4 — 

Ersk.,  4,  2,  21— Tait,  320.  So  held  as  to  payment  of  a  bond ;  Napier  v.  E.  Eglinton, 
1671,  M.,  12,818— Vans  v.  Brown,  1627,  1  B.  Sup.,  148— Gordon  v.  M'Intosh,  1710,  M., 
16,974 ;  and  as  to  payment  of  a  bill,  Black  v.  Bell,  1831,  9  S.,  486— M'Donald  v.  M'Gre- 
gor,  1803,  Hume  D.,  499 ;  as  to  payment  of  a  legacy  constituted  by  writ,  Grierson  v. 
King,  1781,  M.,  17,064 ;  of  an  annualrent,  Dalrymple  v.  L.  Closebum,  1632,  M.,  9866, 
12,360— Crichton  v.  Maitland,  1630,  M.,  12,360— Hay,  1626,  M.,  12,369— (Cbn^a,  L. 
Semple  v.  L.  Somerville,  1623,  M.,  12,367) ;  payment  of  rent  under  a  written  lease,  L. 
Romano  v.  Nisbet,  1609,  M.,  12,366 ;  and  of  feu-duty,  Calpie  t;.  Kennedy,  1681,  M., 
12,360;  1  B.  Sup.,  320.  (The  contrary  decision,  Hamilton  v.  Smith,  1667,  M.,  12,863, 
is  evidently  erroneous.) 


I  In  Stewart  v.  Central  Bank  of  Scotland,  1869,  21  D.,  1194,  Lord  Deas  expressed 
an  opinion,  that  a  bank  deposit-receipt  was  not  sufficiently  discharged  by  the  bank  ob- 
taining i)086es8ion  of  the  receipt.  His  Lordship  thought  a  written  discharge  was  neces- 
sary. 
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the  Bum  be  within  £100  Scots  (6).  In  one  old  case,  where  the  debt 
due  under  a  "ticket"  consisted  of  £300  Scots  of  money  and  the 
price  of  a  pipe  of  sack  and  a  tun  of  beer,  writ  or  oath  was  required 
only  as  to  payment  of  the  latter  (c).  But  this  distinction  is  not 
well  founded ;  because  the  origin  of  the  debt  is  unimportant  after 
it  has  been  constituted  by  writing. 

The  ground  for  this  rule  evidently  is,  that  witnesses  are  apt  to 
mistake  both  the  amount  of  money  paid,  and  the  precise  object  of 
the  payment ;  while  both  in  principle  and  practice  an  obligation 
constituted  by  writing  cannot  be  extinguished  by  parole. 

§  607.  An  exception  to  the  general  rule  occurs  in  regard  to 
written  obligations  ad  facta  praestanda;  the  performance  of  these 
being  fTOYeohle  prout  dejure  (d).  Thus  parole  is  admissible  as  to 
contracts  for  executing  works  which  are  palpable,  such  as  erecting 
a  bridge,  or  performing  a  voyage  (e),  delivering  grain  (/),  or  a  gold 
chain  (gr),  and  the  like  (A).  The  reason  is,  that  the  fact  is  manifest 
and  easily  remembered,  while  it  must  be  presumed  to  have  been  in 
fulfilment  of  the  antecedent  obligation,  unless  another  cause  for  it 
is  proved. 

Mr  Tait  limits  this  exception  to  the  performance  of  acts  in  exact 
implement  of  corresponding  obligations ;  so  that  where  the  obliga- 
tion is  to  pay  money,  or  to  perform  acts  of  one  description,  parole 
is  inadmissible  to  prove  that  it  was  implemented  by  acts  of  another 
kind  (i).  But  the  cases  on  which  that  author  founds  hardly  bear 
out  his  view  {k).     The  Court  once  rejected  parole  evidence  of  de- 


(6) 1672,  2  B.  Sup.,  627— M'Donald  v.  M'Gregor,  1803,  Hume  D.,  499— 

M'GiU  p.  Forret,  1622,  M.,  12,367— Nisbet  «.  Short,  1624,  M.,  12,368— Hay,  1626,  M., 
12,869 — MazwoU  v.  Aitkenhead,  note  to  Nisbet  v.  Short — L.  Romano  v.  Nisbet,  1609, 
M.,  12,866 — Galpie  v.  Kennedy,  nqn^a.  The  Act  of  Sederunt  8th  June  1697,  admitting 
parole  below  £100  Scots,  only  applies  where  the  debt  is  not  constituted  by  writ. 

(c)  Finlayson  v.  Lauder's  Ex.,  1626,  M.,  12,369.  {d)  Stair,  4,  48, 4— Ersk.,  4, 2, 

21— Tait,  822.  (<?)  Stair,  ib.— Tait,  ib.  (/)  Stair,  ib.— LitUe  v.  fliUstones,  1620, 

M.,  12,866— Bisset  v.  Bisset,  1624,  M.,  12,368— Ferguson's  Ex.  v,  Campbell,  1631,  M., 
12,861— Lady  Abergeldie  v.  her  Son,  1683,  M.,  12,361— Bennet  t;.  Foulden,  1629,  M., 
12,300— E.  Lauderdale  v,  his  Tenants,  1662,  M.,  10,023— Agnew  v,  Agnew,  1687,  M., 
12,364.  (jsf)  Hamilton  t>.  Lady  Pittenweem,  1620,  M.,  12,367.  (A)  So  held  aa 

to  delivery  of  salt  under  a  bond;  Young  v.  Simpson,  1629,  M.,  12,726 ;  and  as  to  return- 
ing a  process  to  the  clerk  of  Court,  where  the  agent's  receipt  stood  unscored,  and  irre- 
gularity in  scoring  receipts  was  offered  to  be  proved ;  Eraser  v.  Urquhart,  1831,  9  S., 
728— See  also  Farquhar  v.  Wallace,  1629,  M.,  12,374.  (i)  Tait  Ev.,  323. 

(k)  These  cases  are,  Tennant  v.  L.  Traquair,  1606,  M.,  12,866 — Porteous  v.  L. 
Harries,  1632,  M.,  12,301— M'Duff  r.  Stewart,  1674,  M.,  2666,  12,363— See  contra. 
Brown  v.  Akeman,  1649,  1  B.  Sup.,  423,  where  the  Court  allowed  proof  before  answer 
of  delivery  of  grain  in  satisfaction  of  rent  payable  in  money. 
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livery  of  goods,  under  a  bill  of  lading  unretired  (Z).     The  decision, 
however,  may  be  questioned. 

§  608.  Payment  may  be  proved  by  parole  in  cases  of  fraud ; 
since,  if  the  allegations  were  true,  there  would  probably  not  be 
better  proof  of  them  (m). 

§  609.  When  a  party  entitled  to  receive  money  alleges  it  was 
paid,  he  may  prove  the  fact  prcmt  dejure;  because  the  proper  written 
evidence  of  it  would  be  a  discharge  subscribed  by  him,  and  deli- 
vered to  the  other  party,  for  the  preservation  of  which  the  grantor 
is  not  responsible  (n).  This  rule  has  repeatedly  been  applied  in 
proof  of  possession  by  drawing  rent  or  interest  of  money  (o),  and 
in  proof  of  homologation  and  rei  interventits  (p).  But  it  does  not 
apply  to  averments  made  by  the  creditor  of  payments  on  account 
of  a  prescribed  debt,  when  founded  on  to  prove  resting-owing ;  the 
relative  statutes  requiring  proof  of  that  fact  by  the  debtor's  writ  or 
oath  (r). 

§  610.  Where  payment  is  averred  by  the  debtor,  not  with  a 
view  to  extinguish  the  obligation,  but  as  a  fact  inferring  rei  inter- 
ventus  or  the  like,  it  is  doubtful  whether  proof  by  the  other  party's 
writ  or  oath  is  required.  The  relevancy  of  the  fact  in  such  a  case 
does  not  depend  on  the  precise  amount  of  the  money,  which  is  the 
point  most  likely  to  escape  the  recollection  of  witnesses ;  nor  is  the 
parole  proof  opposed  to  the  written  obligation,  as  the  party  who 
received  the  money  denies  that  the  obligation  existed.  On  the 
other  hand,  there  is  risk  of  the  witnesses  mistaking  the  object  of 
the  payment ;  while  the  party  who  made  it  ought  to  have  taken  a 
written  acknowledgment.  It  is  thought  that  the  proof  should  bo 
received  (s). 


CHAPTER  XV. — PROOF  OF  PAYMENT  AND  PERFORMANCE  OF 
OBLIGATIONS  NOT  CONSTITUTED  BY  WRITING. 

§  611.     Payments  of  money  in  implement  of  obligations  not 


(/)  Wilson  t?.  Kay,  1787,  M.,  12,368— See  on  this  case  Tait  on  Ev.,  828. 

(m)  See  Slumond  v.  Wood,  1662,  M.,  12,809— Foggo  v.  Hill,  1840,  2  D.,  1322,  per 
Lord  Fullerton.     See  infra,  §  628.  (n)  Ersk.,  8,  8,  50.  (o)  Chalmers  v, 

L.  Craigievar,  1628,  M.,  10,061 ;  12,368— Ross  v.  Elliot,  1630,  M.,  12,869— Thomson  v. 
Ross,  1678,  2  B.  Sup.,  171.  (/?)  Garden  v.  Chalmere,  1686,  M.,  9024;  12,862. 

See  Foggo  t^.  Hill,  mpra,  (r)  See  mpra,  §g  460,  612.  (*)  See  Foggo  v. 

Hill,  supra,  particularly  Lord  FuUerton's  opinion— CWro,  Lawrie  v.  Craik,  1697,  M., 
8426;  12,366. 
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constituted  by  writ  may  be  proved  by  parole,  provided  their  several 
amounts  do  not  exceed  £100  Scots.  But  writ  or  oath  is  generally 
required  in  order  to  prove  payment  of  any  larger  sum  (a).^ 

§  612.  Yet  where  the  contraction  of  an  obligation,  proveable  by 
parole,  and  the  payment  of  it  took  place  at  the  same  time — as  where 
goods  were  bought  and  paid  for  on  the  spot — parole  is  admissible  to 
prove  the  payment,  although  amounting  to  more  than  £100  Scots  ; 
because  writing  is  not  relied  upon  or  expected  on  either  side,  and 
there  is  no  peculiar  risk  of  the  witnesses  being  mistaken  upon  the 
matter  (6).  The  same  rule  applies  where  the  article  sold  is  deli- 
vered at  an  interval  after  the  bargain,  and  the  purchaser  avers  pay- 
ment on  delivery  (c).  In  one  case,  where  it  was  averred  that  the 
price  of  a  parcel  of  sheep  had  been  paid  a  few  days  after  the  delivery, 
according  to  the  custom  of  the  trade,  the  Court  admitted  parole  of 
the  fact  (d).     But  this  decision  has  been  questioned  (e). 

§  613.  In  connection  with  this  subject  two  cases  may  be  men- 
tioned in  which  the  Court  relaxed  the  strict  rule  as  to  proof  of  pay- 
ment, where  the  money  had  been  transmitted  by  post.  In  the  first 
of  these  cases  the  defender  objected  to  an  article  of  £100,  entered 
in  the  pursuer's  account  as  money  sent  him  by  the  pursuer  by  post 
in  bank  notes ;  but  which  he  alleged  he  had  not  received,  although 
he  admitted  that  he  had  by  letter  commissioned  the  pursuer  to  trans- 
mit the  money  in  that  way.  The  Court  having  allowed  a  proof  be- 
fore answer,  no  direct  evidence  that  the  money  had  been  despatched 
was  adduced,  in  consequence  of  it  being  the  pursuer's  practice  to 

(a)  Act  of  Sederunt,  8th  June  1679— Erak.,  4,  2,  21— Tait  Ev.,  336— Tod  n.  Flock- 
hart,  1799,  Hume  D.,  498— Hume  v.  Hyslop,  1687,  M.,  12,366.  In  E.  Lauderdale  v. 
his  Tenants,  1662,  M.,  10,023?  12,362,  this  rule  was  applied  to  payment  of  rent  under  a 
verbal  lease.  (b)  BeU's  Pr.,  §  666— Tait,  supra.  (c)  Stewart  v.  Gordon, 

1831,  9  S.,  466— Tait  Ev.,  337.  (d)  Macdonald  v,  Callender,  1786,  M.,  12,366. 

{e)  See  Hume  D.,  499 — Tait,  supra. 


^  A  party  who  has  received  money  on  behalf  of  another  must  show  by  proper 
vouchers  that  he  has  discharged  himself.  Ho  cannot  do  bo  by  parole  evidence ;  Mac- 
kenzie V.  Brodie,  1869,  21  D..  1048. 

A  servant  brought  an  action  against  his  master  for  £32,  as  the  balance  of  wages 
at  9s.  per  week  due  him,  and  the  defender  stated  that  only  £26  was  due.  It  was  held 
that  he  was  entitled  to  prove  prout  dejure  that  he  hatl  paid  all  the  pursuer's  wages  ex- 
cept £26,  because  tho  balance  disputed  was  a  sum  less  than  £100  Scots.  Lord  Deas 
observed,  that  he  was  not  prepared  to  say  that,  in  an  action  for  weekly  wages  at 
9a.,  or  the  like,  the  pursuer  was  limited  in  his  proof  to  writ  or  oath  of  party  if  the  sum 
he  claimed  exceeded  £8,  6s.  8d.;  nor,  on  the  other  hand,  that  a  defender  to  such  an 
action  was  so  limited  in  his  mode  of  ]ir(H)f,  if  he  alleged  that  more  than  £8,  6s.  8d.  was 
paid  ;  Brown  v.  Mason,  1866,  19  1>.,  187. 
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enclose  and  seal  up  his  remittances  with  his  own  hand ;  but  the 
£100  had  been  entered  in  his  cash-book  on  the  evening  of  the  day 
when  it  had  been  sent,  and  a  copy  of  the  letter  remitting  it  had 
been  engrossed  in  his  letter-book.  On  advising  the  proof  the  Court 
considered  that  the  additional  evidence  of  the  pursuer's  books,  and 
his  oath  in  supplement,  would  suffice  to  establish  the  payment  (/). 
The  other  case  referred  to  was  an  action  for  payment  of  £100, 
which  a  debtor  of  the  pursuer  had,  at  his  desire,  sent  to  the  defen- 
der in  order  to  be  remitted  to  the  pursuer.  The  defender  alleged 
that  he  had  remitted  the  amount  to  the  pursuer  by  post  in  bank 
notes,  in  compliance  with  his  request,  contained  in  a  letter  acknow- 
ledged to  be  genuine.  The  circumstances  founded  on  by  the  defen- 
der, and  admitted  by  the  pursuer,  bore  a  close  similarity  to  those  in 
Gumming  v.  Marshall ;  and  the  defender  tendered  his  oath  in  sup- 
plement to  complete  the  proof.  The  Court  was  satisfied  with  this 
evidence.  They  were  chiefly  moved  by  the  circumstance  that  the 
defender  had  acted  from  motives  of  friendship  under  a  transaction 
from  which  he  was  not  to  derive  any  benefit,  and  which  was  based 
upon  exuberant  confidence ;  and  they  therefore  considered  that  the 
strict  rules  of  law  should  not  be  applied  to  the  case.  Their  Lord- 
ships also  thought  it  was  "as  much  a  matter  of  doubt  that  the 
letter  had  not  reached  the  pursuer,  as  that  it  had  been  put  into  the 
post  ofiice  by  the  defender;"  and  they  did  not  think  the  defender's 
oath  in  supplement  was  necessary,  although,  as  he  had  offered  it, 
they  allowed  it  to  be  taken  (g).  These  cases  are  thought  to  be  of 
little  value  as  precedents. 


CHAPTER  XVL— OF  INFERRING   PAYMENT  FROM  CIRCUMSTANCES. 

§  614.  Although,  as  seen  in  the  preceding  chapters,  payment 
cannot  in  general  be  proved  by  testimony,  yet  it  may  be  inferred 
from  circumstances  which  produce  a  reasonable  belief  in  the  fact. 
This  exceptional  principle,  even  more  than  the  general  rule,  is  con- 
sistent with  the  experience  of  mankind ;  for,  if  we  can  seldom  rely 
on  the  accuracy  and  recollection  of  witnesses  as  to  the  amount  and 
object  of  an  individual  payment,  we  often  find  facts,  unquestionably 

(/)  Camming  v.  Marshall,  1752,  M.,  12,366.  (47)  Buchanan  v.  Buchanan, 

7th  February  1812,  F.  C,  and  session  papers. 
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relating  to  the  debt,  which  produce  in  every  reasonable  mind  belief 
that  it  has  been  paid.  Some  of  these  circumstances,  from  their 
frequent  occurrence,  have  given  rise  to  presumptions  of  law,  as  seen 
in  the  rules  chirographum  apud  debitorem  repertum  presumitur  solu- 
turn  (a),  chirographum  non  extans  presumitur  aolutum  (6),  the  pre- 
sumption arising  from  the  apocha  trium  aniwrum  (c),  and  the  pre- 
sumption that  honoraries  have  been  paid  (rf).  In  like  maimer  the 
source  of  the  triennial,  quinquennial,  and  sexennial  prescriptions  is 
the  inference  arising  from  mora.  But,  besides  these  established 
rules,  the  concerns  of  daily  life  develop  special  circumstances  not 
less  convincing,  and  therefore  not  less  entitled  to  receive  effect  in 
proAdng  payment  (e). 

Such  circumstantial  proof  has  therefore  been  sustained,  in  re- 
gard not  only  to  illiquid  claims,  but  also  to  debts  constituted  by 
bill  (/),  bond  (^),  and  even  by  bond  with  heritable  security  (A). 

§  615.  The  nature  and  strength  of  the  circumstances  which 
should  be  held  sufficient  to  prove  payment,  must  necessarily  vary 
with  the  character  of  the  debt,  the  mode  in  which  it  has  been  con- 
tract-ed,  the  position  of  the  parties,  and  other  similar  considerations. 
No  general  rule  on  the  point,  therefore,  can  be  laid  down  more  pre- 
cise than  this,  that  the  circumstantial  proof  should  only  be  sus- 
tained where  it  leaves  no  reasonable  doubt  that  the  debt  in  issue 
has  been  paid  {i). 

§  616.  Delay  to  claim  payment  during  a  number  of  years  short 
of  the  prescriptive  period  corresponding  to  the  debt,  is,  in  general, 
not  sufficient  without  some  corroborating  circumstances  ;  as  the 
several  terms  required  for  this  purpose  have  been  defined  by  the 
statutes  regarding  prescriptions  (i).  This  has  been  repeatedly  held 
as  to  taciturnity  for  twenty  or  thirty  years,  and  even  where  an  ad- 
ditional day  of  mora  would  have  given  the  debtor  the  absolute  pro- 
tection of  the  long  negative  prescription  (i).    Yet  where  the  debt 

(a)  Sujn-a,  I  880,  et  »eq.  {b)  Supra,  I  882,  ei  seq,  (e)  Supra^ 

1  884,  it  teq.  {d)  Supra,  I  892,  et  wq.  {e)  Stair,  4,  45,  28— Bankt., 
4,  84,  2— Erek.,  8,  7,  29-— Tait,  444— Br.  Synop.,  1694— S.  Dig.,  voce  Payment,  §  66- 
St^a,  i  161,  et  eeq,  (/)  Ryrie  v.  Ryrie,  1840,  2  D.,  1210— Russell  v,  Ftttser, 
1788,  M.,  11,890.  {g)  Norkat  v.  Home,  1624,  M.,  12,701— L.  Polwart  i?.  Haly- 
burton,  1667,  M.,  12,704— Stark  v,  Napier,  1672,  M.,  12,707— Macer  v.  L.  Aldie,  1681, 
M.,  12,708 — Cochrane  v.  Houston,  1718,  M.,  12,715.  But  see  Houston  v.  Houston,  1697, 
M.,  12,712.  (A)  Stair,  4,  45,  28— Thomson's  Tr.  v,  Monteith,  1884,  12  S.,  842 
— Mackie  t^.  Watson,  1887, 16  S.,  78— S.  C,  14  S.,  166.  (i)  Cases  in  following 
notes.                    (k)  Houston  v.  Houston,  1697,  M.,  12,712— Dobie  v.  Stevenson,  1828, 

2  S.,  868— L.  Gordon  ».  Glendonwyn,  1888, 16  S.,  645— Seath  v.  Taylors,  1840, 10  D., 
377— Watson  v.  Johnstone,  1848,  6  Bell's  Ap.  Cn.,  246.    See  i  618.  (0  Graham  v. 
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is  of  a  kind  usually  paid  immediately  or  after  a  short  interval,  long 
taciturnity  has  been  held  sufficient  to  infer  payment.  Thus,  before 
the  sexennial  prescription  of  bills  was  introduced,  the  Court  fre- 
quently inferred  payment  from  the  lapse  of  twenty  years  and  up- 
wards without  demand  for  the  debt  (m).  So,  where  a  written  obli- 
gation was  entered  into,  in  1682,  to  deliver  a  certain  amount  of 
grain  of  that  year's  crop  under  a  high  penalty  in  case  of  non-imple- 
ment ;  and,  in  1722,  the  debtor  granted  an  obligation  waiving  the 
plea  of  the  long  negative  prescription,  but  reserving  his  defence  of 
payment ;  the  Court,  in  an  action  raised  in  the  year  1759,  for  the 
penalty,  held  that  the  obligation  must  be  presumed  to  have  been 
implemented  (n).  Thus,  also,  in  an  action  by  the  heir  of  a  husband 
for  payment  of  2000  merks  of  tocher,  it  was  found  that  the  subsist- 
ence of  the  marriage  for  eleven  years  inferred  that  the  claim  had 
been  paid,  or  that  the  husband  had  got  as  much  of  his  wife's  goods 
as  satisfied  it  (o).  And  in  an  action  by  an  innkeeper  for  payment 
of  an  account  which  extended  over  eighteen  months,  and  included 
entries  for  "  lodgings,"  "  supper,"  "  toddy,"  "  horse's  keep,"  and  the 
like,  the  Court  held  that  the  pursuer  must  prove  both  the  constitu- 
tion and  the  subsistence  of  the  debt ;  because  uniform  practice 
raises  a  presumption  that  a  tavern  bill  was  paid  when  contracted  (p), 
§  617.  In  every  question  of  presumed  payment,  indeed,  taci- 
turnity is  an  important  element,  and,  when  corroborated  by  other 
circumstances,  has  frequently  been  sustained  as  proving  payment  (r). 
For  example,  the  circumstance  that  the  creditor  in  one  debt  had 
paid  the  debtor  sums  on  account  of  other  transactions  between 
them,  without  deducting  or  reserving  his  own  claim,  combined  with 
mora,  has  been  held  sufficient  (s)  ;  and  payment  has  been  inferred 
from  the  creditor  having  discharged  the  debtor  of  payment  of  sub- 

Veitch,  1828,  2  S.,  694.  In  this  case  there  were  some  circumstances  corroborative  of 
the  inference  from  mora^  but  the  Court  did  not  think  them  sufficient.  See,  also,  Currie 
V.  Ford,  1828,  6  S.,  1119,  where  payment  of  a  legacy  was  not  inferred  from  the  lapse  of 
forty-nine  years  since  the  testator's  death,  proceedings  having  been  instituted  for  pay- 
ment a  few  years  after  the  death,  and  having  been  renewed  at  intervals  afterwards. 

(m)  Cases  in  Br.  Synop.,  244,  et  aeq.  (n)  Dunbar  v.  Innes,  1769,  M.,  11,644. 

(o)  Scotland  v.  Reid,  1682,  M.,  11,416.  {p)  Bamet  v.  Colville,  1840, 2  D., 

887.  (r)  Besides  the  cases  in  the  following  notes,  see  L.  Polwart  v.  L.  Haly- 

burton,  1667,  M.,  12,704— Mercer  v.  L.  Aldie,  1681,  M.,  12,708— Cochrane  v.  Houston, 
1718,  M..  12,716— Bargeny  v.  Kennedy,  1697, 4  B.  Sup.,  454— French  v.  Cathcart,  1696 
4  B.  Sup.,  293— Mackie  v,  Wateon,  1836, 14  S.,  156 ;  S.  C.  1887, 16  S.,  78— Howden 
V.  Howden,  1841,  3  D.,  888.  (a)  Veitch  v.  Paterson,  1664,  M.,  11,888— Stam- 

field  V.  Hamilton,  1671,  1  B.  Sup.,  681.  See  also  Stuart  v.  Maoonochie,  1886,  14  S., 
412. 
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• 

sequent  debts,  without  noticing  the  one  sued  for  (t).  The  inference 
from  such  courses  of  dealing  is  sometimes  sufficient  to  prove  pay- 
ment, although  a  lengthened  period  did  not  intervene  (u).  Again, 
where,  after  forty-six  years'  mora,  action  was  raised  by  the  heir  of 
the  creditor  in  a  bond  (his  minority  having  saved  the  debt  from 
prescription),  and  it  appeared  that  a  new  bond  had  been  granted 
many  years  before  for  nearly  the  same  amount  by  the  same  parties, 
with  the  addition  of  a  new  cautioner,  which  bond  had  been  paid, 
the  Court  held  that  payment  of  the  debt  sued  for  was  to  be  pre- 
sumed (x).  In  another  case,  payment  of  a  bond  by  one  brother  to 
another  was  inferred,  where  for  nearly  twenty  years  no  claim  had 
been  made  for  either  principal  or  interest,  although  the  debtor  had 
.  been  habit  and  repute  solvent  tiU  his  death  (which  happened  several 
years  before  the  action  was  raised),  and  where  the  creditor  had, 
during  his  late  brother's  lifetime,  made  up  or  acquiesced  in  a  state 
of  accounts  between  them  in  which  a  considerable  balance  was 
brought  out  against  himself  (y).  Again,  where  a  father  in  a  com- 
petition of  creditors  on  the  estate  of  his  son,  claimed  on  account  of 
their  joint  acceptance,  which  had  lain  over  for  four  years  without 
any  demand  having  been  made  against  the  son,  the  Court  presumed 
that  it  had  been  paid  at  maturity  with  funds  belonging  to  the  pro- 
per debtor  (2).  But  there  was  groimd  to  suspect  collusion  in  this 
case.^ 

§  618.  On  the  other  hand,  payment  of  a  bond  for  £500  was  not 
inferred  in  an  action  raised  in  the  forteith  year  after  the  term  of 
payment,  where  there  appeared  to  have  been  an  intention  to  pay  it 
oflF  a  year  or  two  after  its  date  ;  where  interest  on  it  had  been  paid 
for  five  years  from  its  date  by  one  who  had  been  agent  for  both 
debtor  and  creditor,  but  no  payment  had  been  made  after  that  time, 
and  where  on  the  original  debtor  s  death,  thirteen  years  after  the 
date  of  the  bond,  no  claim  had  been  made  thereupon,  although  his 
creditors  had  been  called  by  advertisement  to  come  forward  (a). 

{t)  Norkat  v.  Hume,  1624,  M.,  12,701.  (u)  See  Thomson's  Tr.  p.  Mon- 

teith,  1884,  12  S.,  842— Stuart  v.  Maconochie,  1836, 14  S.,  412— Cases  in  two  preceding 
notes.  (x)  Stark  v,  Napier,  1672,  M.,  12,707.    See  also  Tod  v.  Beattie,  1802, 

Hume  D.,  487.  (y)  Eyrie  v.  Ryrie,  1840,  2  D.,  1210.  (a)  Baillie  v. 

Wilson,  1840,  2  D.,  496.  (a)  Graham  v.  Veitch,  1828,  2  S.,  694.    The  report 

bears  that  the  Court  were  agreed  that  presumptive  evidence  of  payment  of  a  written  ob- 
ligation, in  order  to  be  conclusive,  must  be  "  utterly  irreconcileable  with  the  idea  that 
the  bond  is  still  due.'*  But  the  cases  in  the  preceding  notes  shew  that  this  is  too  strong- 
ly stated. 


1  Bannatyne  v.  Wilson,  1865,  18  D.,  230. 
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And  where  a  tenant  of  a  farm  under  a  lease  for  nineteen  years  was 
entitled  to  deduction  of  rent  on  account  of  the  landlord  resuming 
possession  of  some  land  at  an  early  period  of  the  lease,  and  also  to 
recompense  for  ameliorations  made  by  him  (the  tenant);  and  where 
he  continued  during  his  lease  to  pay  the  whole  rent  without  deduc- 
tion, and  on  leaving  the  farm  granted  a  bill  for  the  balance  of  his 
rent  on  that  footing ;  in  an  action  at  his  instance  three  years  after- 
wards, when  his  claim,  with  interest,  amounted  to  nearly  £900,  the 
Court  held  that  there  was  not  sufficient  ground  to  infer  that  the 
debt  had  been  discharged  during  the  lease  (6).  Again,  where  a 
party  indebted  in  £600  for  the  warrandice  under  a  disposition  and 
decree-arbitral,  granted  bill  for  the  amount,  in  an  action  against 
his  heir,  several  years  after  sexennial  prescription  had  run  on  the 
bill,  the  Court  would  not  presume  that  the  debt  had  been  paid,  al- 
though that  prescription  is  mainly  founded  on  a  presximption  of 
payment  (c). 

§  619.  Nor  does  it  raise  a  presumption  of  payment  that  the 
debtor  granted  a  later  obligation  for  the  same  (d),  or  a  larger 
amount  (e)  ;  or  that  in  a  subsequent  transaction  the  position  of  the 
parties  as  debtor  and  creditor  was  reversed  (/).  But  these  may  be 
important  when  in  combination  with  other  circumstances  inferring 
payment ;  and,  as  already  noticed,  the  fact  of  the  later  transactions 
having  been  settled  without  reservation  may  suffice  to  prove  that 
the  others  are  not  outstanding  (g). 

Some  other  illustrations  of  circumstances  which  are  insufficient 
to  infer  payment  are  given  above  (h), 

§  620.  It  will  also  be  presumed  that  a  person  liable  to  account 
has  done  so,  where,  from  the  position  of  the  parties,  their  previous 
dealings,  the  custom  of  the  trade  or  business,  or  other  circum- 
stances, that  is  the  natural  inference  (i).  Thus  where  two  brothers, 
William  and  George,  had  been  co-executors  of  their  father,  and  had 
lived  together  for  a  number  of  years  after  their  father's  death ;  and 


(b)  Halyburton  v,  Blair,  1887, 15  S.,  750.  With  this  case  compare  Veitch  v.  Pater- 
son,  1664,  M.,  11,888.  (e)  Sinclair  v,  Sinclair,  1823,  2  S.,  600.  See  also 
OampbeU  w.  CampbeU,  1797,  M.,  1648— Hunter  v,  Thomson,  1848,  5  D.,  1285., 

(rf)  Lady  Ardblair  v,  her  Husband,  1678,  M.,  11,384,  5030.  («)  Haig  o. 

Service,  1882, 11  S.,  145.  (/)  Camoway  r.  Stewart,  1611,  M.,  2600 ;  11,882 

—Murray  v.  Thomson,  1665,  M.,  11,214;  11,888— SomerviUe  v.  Muirhead's  Ex.,  1675, 
M.,  11,884— WaddeU's  Tr.  v,  Scott,  1888, 11  S.,  665.  (g)  Supra,  i  617. 

(A)  Supra,  2  616.    See  also  Lovat  v.  Lovat,  1721,  Rob.  Ap.  Ca.,  855.  (•)  See 

supra,  i  6. 

VOL.  L  2  C 
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where  an  action  was  raised  by  the  curator  bonis  of  Gteorge  against 
the  representatives  of  William,  about  twenty  years  after  George 
had  become  insane,  for  payment  of  sums  uplifted  by  William  on 
account  of  the  father's  executry ;  the  Court  presumed  that  William 
had  accounted  to  George  for  his  share,  or  that  some  settlement  had 
taken  place  between  them  (6).  So  where  a  son  in/amilia  had  been 
in  use  during  his  father's  lifetime,  but  without  a  written  commis- 
sion, to  collect  debts  belonging  to  his  father,  and  make  payments 
without  preserving  vouchers ;  in  an  action  by  the  father's  heir  to 
compel  him  to  account  for  his  intromissions,  the  Court  would  not 
hold  him  liable  for  any  sums  beyond  those  which  might  be  proved 
by  his  writ  or  oath  (c).  Thus,  also,  where,  on  a  person  becoming 
superannuated,  his  eldest  son  had  intromitted  with  his  estate,  in  an 
action  raised  by  the  other  children  against  the  intromitter,  after  an 
interval  of  thirteen  years,  the  Court  would  not  require  him  to  ac- 
count, because  the  "  reasonable  presumption"  was,  that  he  had  pro- 
perly applied  the  funds  (d).  Again,  where  a  domestic  servant  had, 
during  three  years,  intromitted  with  grain  and  rents  received  from 
his  master  s  tenants ;  an  action  of  accounting  having  been  raised 
against  his  executor  after  a  number  of  years  (the  servant  having 
died  in  another  person's  employment),  the  Court  would  not  require 
the  defender  to  account  for  his  ancestor's  intromissions  (e).  And 
where  the  servant  of  a  tavern  keeper,  having  left  his  service,  was 
called  to  account  for  his  intromissions  during  a  year,  the  Court 
would  not  hold  him  bound  to  do  so ;  because,  according  to  the  cus- 
tom of  the  business,  such  servants  account  every  day,  or  at  intervals 
of  a  few  days  (/).  Thus,  also,  the  colonel  of  a  regiment  of  militia 
being  sued  by  one  of  his  captains  for  levy  money,  which  he  had  re- 
ceived for  distribution  about  thirty  years  before,  was  assoilzied  un- 
less non-payment  were  proved  by  his  writ  or  oath;  because  the  cus- 
tom was  to  pay  the  officers  their  several  shares  without  taking  re- 
ceipts (gr). 

§  621.  The  ground  of  these  decisions  is,  that  the  intromitter 
must  be  presumed  to  have  accounted  at  the  proper  time.  E  con- 
verso,  where  a  factor  had  received  money  to  be  lent  out  on  security, 

(b)  Condie  v.  Peddle,  1848, 10  D.,  941— See  also  Stuart  v.  Maconochie,  1886, 14  S., 
412.  (c)  L.  Saultoun  v.  Fraser,  1722,  M.,  11,426. 

{d)  Wilsons  v.  WUson,  1783,  M.,  11,646.    The  parties  were  in  humble  life. 

(«)  Iryine  v.  Falconer,  1671,  M.,  11,424 — Morison  v.  Bryce,  there  cited. 

(/)  Couts  V.  Couts,  1686,  M.,  11,423— Abercromby  v.  Achison,  1676,  M..  12,708. 

(g)  Dnndas  v.  Holbom,  1678,  2  B.  Sup.,  228;  S.  C,  8  ib.,  217— Cleilland  «.  Bonar, 
1669,  2  ib.,  465. 
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but  had  retained  it  in  his  hands  for  a  number  of  years,  and  charged 
himself  with  interest  upon  it,  the  Court,  in  an  action  raised  thirty 
years  after  the  last  of  these  entries,  held  that  the  factor  must  show 
how  the  debt  had  been  discharged  (A). 

§  622,  A  striking  instance  of  presumed  payment  occurs  in 
regard  to  duties  and  casualties  which  were  payable  by  a  vassal  to 
his  superior  before  receiving  a  charter  or  precept  renewing  the 
investiture.  The  circumstance  of  the  superior  granting  the  renewal 
without  reserving  his  right  to  these  claims,  does  not  raise  a  pre- 
sumption of  payment,  which  may  be  overcome  by  the  vassal's  writ 
or  oath,  as  was  at  one  time  supposed  (i), — ^but  implies  an  absolute 
discharge  of  the  superior's  claim,  whether  the  question  arises  with 
the  vassal's  heir  or  with  his  singular  successor  (Jc),  But  this  rule 
does  not  apply  to  the  Crown,  which  ought  not  to  suffer  for  the 
negligence  of  its  officers  (I)  ;  and  it  seems  not  to  affect  a  subject- 
superior  granting  a  renewal  in  obedience  to  a  charge  by  the  vas- 
sal (m).  In  other  cases  the  implied  discharge  may  be  excluded  by 
a  reservation  in  the  charter;  but  not  by  the  clause  of  ordinary  style, 
"salvo  Jure  cujtislibet  "  (n). 

In  like  manner,  a  disposition  of  a  superiority  by  the  superior  to 
the  vassal  imports  a  discharge  or  assignation  of  any  feu-duties  or 
casualties  which  were  outstanding  at  its  date,  partly  on  the  ground 
of  presumed  payment,  and  partly  because  accessorium  sequitur 
principale  (o). 

§  623.  It  will  be  seen  from  the  cases  noted  in  the  preceding 
sections  that  the  law  as  to  presumed  payment  was  matured  by  the 
Court  before  the  introduction  of  trials  by  jury  in  civil  causes.  Yet 
as  the  question  is  one  of  fact,  it  may  be  remitted  to  the  latter  tri- 
bimal  (p  )  ;  the  previous  cases  being  used  as  guides  to  the  judge  in 
directing  the  jury  upon  the  strength  of  circumstantial  proof  which 
they  should  require,  and  not  as  precedents  in  point  of  law.  In  the 
trial  of  such  an  issue  direct  parole  proof  of  payment  is  admissible ; 
but  the  jury  will  be  cautioned  to  decide  upon  the  real  evidence, 

(A)  Caims  v,  Gairoch's  Cra.,  1747,  M.,  11,389.  (»)  See  Arbuthnot  v.  Rait, 

1680,  M.,  11,886— Ayton  v,  Duncan,  1676,  M.,  6464— Duff  Fend.  Con.,  226. 

(k)  L.  Wedderbum  v.  Nisbet,  1612,  M.,  6418 ;  6822— E.  Cassilis  v.  Bargeny,  1682, 
M.,  6414— Maxwell  r.  Falconer,  1686,  M.,  6614-Gib8on  v.  Scott,  1789,  M.,  6600— 
Glasgow  Tailors  v,  Blaikie,  1861,  18  D.,  1078— Ersk.,  2,  8,  28;  ib.,  2,  6,  46— Duff, 
supra.    See  also  Eisldne  v.  Hamilton,  1718,  M.,  6616.  (I)  See  L.  Haltoun  v. 

E.  Northesk,  1672,  M.,  6606— L.  Coldingknows  ».  Crosbie,  1611,  M.,  6606. 

(fit)  Ersk.,  2,  6,  46— Glasgow  Hospital  v.  CampbeU,  1664,  M.,  6419. 

(n)  Glasgow  Tailors  v.  Blaikie,  supra.  (o)  E.  Argjle  v.  McDonald,  1676, 

M.,  6828.  {p)  Seath  v.  Taylor,  1848, 10  D.,  877. 
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rather  than  on  the  recollection  of  the  witnesses ;  as  such  matters 
are  not  likely  to  be  accurately  observed  or  remembered  by  any  but 
the  parties  concerned,  whose  evidence  (except  when  it  is  to  their 
own  prejudice)  is  not  trustworthy  (r). 


CHAPTER  XVII.— PROOF  OF  RENUNCIATION  OF  RIGHTS  AND 
OBLIGATIONS  CONSTITUTED  BY  WRITING. 

§  624.  The  renunciation  of  a  right  or  obligation  constituted  by 
writing  may  be  proved  by  writ  or  oath  on  reference  (a).  As  to 
proving  it  by  parole,  the  same  distinction  between  direct  and  indi- 
rect proof  occurs  as  in  proving  payment  of  written  obligations.  On 
the  one  hand,  the  renunciation  of  the  obligation  or  right  cannot  be 
established  by  witnesses  deponing  merely  to  a  verbal  abandon- 
ment (b)  ;  because,  as  already  observed,  a  written  obligation  usually 
implies  a  written  discharge,  and  witnesses  are  apt  to  mistake  the 
terms  of  the  renunciation,  some  important  condition  or  counter-part 
of  which  may  have  either  escaped  their  observation  or  been  forgot- 
ten. This  rule  has  been  applied  to  the  renunciation  of  a  decree- 
arbitral  (c),  of  a  written  lease  (rf),  a  decree  of  removal  (e),  an  obli- 
gation in  a  feu-charter  binding  the  vassal  not  to  build  ale-houses 
on  the  feu  (/),  and  the  like  (g)} 

§  625.  On  the  other  hand,  the  renunciation  of  a  right  or  obli- 
gation, although  constituted  by  writing,  may  often  be  proved  by 
circumstances  almost  as  clearly  as  by  the  part/s  writ  or  oath  on 
reference.  Such  evidence  of  the  fact,  therefore,  is  admitted,  but 
with  considerable  caution  (h) ;  and  if  the  case  is  before  a  jury,  there 

(r)  See  a  similar  class  of  cases  noticed  wpra,  i  168,  et  aeq.  (a)  Eisk.,  8,  4,  8 

—Tait,  £y.,  Z26— -Supra,  U  240,  241.  (5)  Erak.,  m^pfo— Tait,  itqmL    See 

i  162.  (e)  Ker  v.  Skedden,  1787,  Elch.,  "  Loeua  pmitenHae,"  No.  8. 

(J)  L.  Ciaigmiller  o.  Chalmen,  1689,  M.,  12,808.  (e)  Conntess  of  Argyle  v. 

Sheriff  of  Moray,  1688,  M.,  12,800— Hunter  v.  Dun,  1809,  Hnme  D.,  584. 

(/)  Scott  V.  Cairns,  1880,  9  S.,  247.  (ff)  Master  of  Hailes  v.  Abbot  of  New- 

bottil,  1684,  M.,  12,298— L.  Shaw  v.  Palmer,  1606,  M.,  12,801— Brody  o.  Cromarty's 
Crs.,  1688,  M.,  12,828— Law  v,  Oibsone,  1886,  18  S.,  896— Cases  noted  in  {  162,  ei  uq, 

(A)  Baillie  o.  Fraser,  1868,  16  D.,  747— Geddes  v.  Wallace,  1820,  2  Bligh,  270— 
Supra,  2  168. 


1  Supra,  i  167,  note  ^K 
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should  be  a  direction  from  the  judge,  that  unless  the  proof  clearly 
establishes  the  fact  of  abandonment,  effect  ought  not  to  be  given 
to  it  (t).  What  strength  of  circumstantial  proof  ought  to  be  held 
sufficient  must  depend  on  the  characters  of  the  right  and  document, 
and  the  mutual  position  of  the  parties ;  upon  which  points  some 
illustrative  cases  have  been  mentioned  in  previous  chapters  (k). 

§  626.  When  there  is  circumstantial  proof  of  renunciation, 
direct  parole  evidence  of  the  fact  will  also  be  received ;  but  little 
reliance  should  be  placed  on  it,  except  where  the  witness  is  one  of 
the  parties  deponing  to  his  own  prejudice. 


CHAPTER  XVIII.— PROOF  OF  RENUNCIATION  OF  RIGHTS  AND 
OBLIGATIONS  NOT  CONSTITUTED  BY  WRITING. 

§  627.  The  renunciation  of  rights  and  obligations  constituted 
verbally  may  be  proved  by  writ  or  oath  of  party,  or  by  facts  and 
circumstances  (a).  And  if  the  verbal  constitution  and  abandon- 
ment occurred  on  the  same  occasion,  both  of  them  may  be  proved 
by  the  same  evidence  (6).  Where,  however,  the  renunciation  oc- 
curred ex  intervaUo  of  the  constitution  of  the  obligation,  it  seems 
not  to  be  proveable  by  bare  testimony  to  the  oral  abandonment, 
unless  the  amount  is  within  £100  Scots  (c).  Mr  Erskine,  indeed, 
observes  that  "an  obligation  which  is  constituted  verhally  may  be 
extinguished  by  a  verbal  declaration  of  the  creditor  that  he  passes 
from  it."  And  from  the  context  the  learned  author  seems  to  have 
meant  that  the  declaration  might  be  proved  by  parole;  for  he 
observes  immediately  afterwards,  "but  debts  formed  by  writing 
cannot  be  extinguished  without  either  the  creditor's  oath,  or  a 
written  acknowledgment  signed  by  him  (d),"  As,  however,  such  a 
rule  would  admit  parole  of  the  renunciation  of  obligations  which 


(0  See  Craig  v.  Budge,  1828,  8  Mar.,  820— M*IntoBh  v.  M'Taviah,  1828,  6  S.,  992^ 
Law  V.  GibBone,  wpra.  {k)  Supra,  i  168,  et  teq. — 2  616,  ei  seq, 

(a)  Supra,  §  624-6.  (b)  See  wpra,  }  612.    AccordiBgly,  if  parole  is  admis- 

sible to  prove  the  oonstitiition  of  the  obligation,  the  extinction,  when  forming  part  of 
the  same  ret  gestae,  may  be  proved  in  the  same  way ;  and  if  the  obligation  is  proved  by 
oath  of  party,  the  statement  that  it  was  renounced  at  the  time  is  an  intrinsic  quality  to 
the  oath.  (c)  See  supra,  I  611— Tait,  Ev  ,  339.  {d)  Ersk.,  3,  4,  8. 
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could  not  be  proved  by  parole  (e.g.,  a  verbal  promise  to  pay  money), 
Mr  Erskiiie  may  have  had  in  view  merely  the  solemnities  requisite 
for  an  effectual  renunciation,  and  not  the  mode  of  proving  it.  At 
all  events  there  can  be  little  doubt  that  the  renunciation  of  a  verbal 
obligation  cannot,  as  a  general  rule,  be  proved  by  parole ;  for  if 
payment,  the  usual  and  natural  mode  of  extinction,  requires  writ 
or  oath  when  the  sum  exceeds  £100  Scots,  parole  ought  not  to  be 
received  to  prove  discharge  beyond  that  amount,  by  the  unusual 
mode  of  a  gratuitous  abandonment  (e). 


CHAPTER  XIX. — PROOF  OF  FRAUD  AND  WRONG. 

§  628.  One  who  commits  a  fraud  or  wrong  will  carefully  avoid 
leaving  written  proof  of  it ;  and  no  reliance  could  be  placed  on  his 
oath  on  reference ;  which,  indeed,  he  would  generally  be  entitled 
to  withhold,  on  the  ground  that  nemo  tenetur  jurare  insuam  turpi- 
tttdinem.  It  follows,  therefore,  that  witnesses  must  be  admitted  to 
prove  fraud  and  wrong,  otherwise  it  would  most  commonly  escape 
detection  (a).  This  rule  is  in  every  day  observance  in  criminal 
Courts ;  where  parole  evidence,  both  direct  and  circumstantial,  is 
admitted,  whatever  be  the  character  or  atrocity  of  the  offence.  It 
holds  not  less  forcibly  in  civil  causes ;  the  evidence  of  witnesses 
being  constantly  received,  even  in  contradiction  of  solemn  deeds 
and  judicial  records,  when  challenged  on  the  ground  of  fraud.  The 
rules  on  this  head  are  fully  treated  in  previous  chapters  (6),  and 
afterwards,  in  considering  how  far  writings  of  different  kinds  are 
probative. 


(«)  Tait  Ev.,  889.  (a)  Stair,  4,  8,  2,  (6)— Ersk.,  4,  2,  21—1  Hume,  876— 

(naasford  Ev.,  242— Tait  Ev.,  811.  (b)  See  tupra,  i  174,  et  seq.,  as  to  admitting 

parolo  of  fraud  to  contradict  written  evideuco— and  }  844,  et  teq.^  and  {  859,  as  to  bills 
and  indorsations  challenged  on  the  head  of  fraud. 
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CHAPTER  XX.— PROOF  OF  WILLS  AND  LEGACIES. 

§  629.  Writing  is  essential  to  the  nomination  of  an  exe- 
cutor (c).  But  legacies  may  be  left  verbally ;  and,  if  proved  by 
parole,  will  be  sustained  to  the  amount  of  £100  Scots  (£8  :  6  :  8 
sterling),  although  the  actual  bequests  exceeded  that  sum  (d).^  In 
one  case  where  an  executor-nominate  was  also  residuary  legatee, 
the  Court  sustained  to  their  full  amounts  nuncupative  legacies 
beyond  £100  Scots,  when  proved  by  his  oath  on  reference  ;  because 
he  was  merely  a  trustee  under  a  right  ex  facie  absolute,  and  was 
therefore  bound  to  administer  the  estate  in  terms  of  the  deceased's 
directions  (e).^  But  in  a  subsequent  case  where  the  executor,  being 
next  of  kin,  was  sued  to  divide  the  estate  between  himself  and  two 
others,  in  terms  of  the  testator's  verbal  directions ;  and  where  on  a 
reference  to  his  oath  he  deponed  that  the  deceased  had  stated  to 
him  that  such  was  his  will,  but  that  he  (the  deponent)  had  not  con- 
sented to  make  the  division,  although  he  had  not  expressly  refused ; 
the  Court  found  the  claimants  entitled  only  to  £100  Scots  each 
as  nuncupative  legacies  (/).  The  ground  of  decision  in  this  case 
seems  to  have  been,  that  as  the  next  of  kin  was  entitled  to  the 
succession  by  law,  a  legacy  informally  constituted  could  not  burden 
his  right,  except  through  his  own  express  undertaking  to  pay  it  (y). 
But  there  is  good  ground  for  maintaining  that,  as  the  next  of  kin 
succeeds  through  the  will  of  the  deceased,  implied  from  the  absence 
of  another  nomination,  he  ought  not  to  be  permitted  to  defeat  the 
testator's  expressed  and  proved  intention  that  his  right  should  be  a 
trust  in  so  far  as  regarded  the  verbal  legacies.  This  view  is  sup- 
ported by  the  authority  of  Dirleton  (A),  Stewart  (i),  and  Erskine  (A), 

(c)  Stair,  8,  8,  84— Erek.,  8,  9,  7— Tait  Et.,  224. 

{d)  Stair,  wpra,  and  8,  8,  86— Ersk.,  wipra — Tait,  wpra — Wallace  v,  Muir,  1629,  M., 
1850,  6847— Smiths  «.  Taylor,  1749,  M.,  6694 ;  Elch.,  "  Testament,"  No.  10,  S.  C. 

(«)  M'Phnn  v.  Guthrie,  1788,  M.,  8867;  6  B.  Sup.,  208;  Elch.,  "Legacy,"  No.  6, 
S.  0.  (/)  Smiths  v.  Taylor,  mpra.  (g)  See  Ivory's  Note,  676,  to  Ersk., 

8,  9,  7.  (A)  Dirleton's  Doubts,  wtot "  Legacy."  (i)  Stewart's  Answ.,  voet 

"  Legacy."  (ib)  Ersk.,  8,  9,  7— See  also  Tait  Et.,  224. 


1  Kelly  V.  KeUy,  1861,  28  D.,  708. 

3  It  vras  held  that  an  executor  who  was  sole  trustee,  and  to  whom  as  such  the  whole 
estate  of  the  truster  was  conveyed,  had  no  right  to  one-third  of  the  dead's  part,  under 
the  act  1617,  c.  14,  although  the  bequest  of  the  residue  had  failed  by  decease  of  the 
legatee;  because,  in  that  case  he  held  as  trustee  for  the  truster's  representatives; 
Lowndes  v.  Douglas,  1862,  24  D.,  1891.  Now,  by  the  act  18  aQd  19  Vict.,  c.  28,  §  8, 
the  executor-nominate  has  no  right  to  any  portion  of  the  dead's  part. 
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who  lay  down  that  verbal  legacies  beyond  £100  Scots  may  be  con- 
stituted verbally,  and  may  be  proved  by  the  oath  of  the  executor 
or  next  of  kin. 

§  630.  According  to  Dirleton  (Z),  and  Erskine  (m),  a  universal 
legacy  may  be  nuncupative,  and  will  be  effectual,  if  proved  by  the 
oath  of  the  next  of  kin.  But  Stewart  thinks  that  writing  is  essen- 
tial to  its  constitution  (n). 

§  631.  A  nuncupative  legacy,  if  expressly  left,  will  be  effectual, 
although  the  testator  directed  that  it  should  be  committed  to  writ- 
ing (o).  But  merely  giving  verbal  directions  to  a  person  to  prepare 
a  will  containing  certain  bequests  does  not  import  nuncupative 
legacies  to  these  persons ;  because  it  is  not  a  final  expression  of  in- 
tention (p).  And  an  informal  testament  will  not  be  sustained  as 
a  verbal  bequest  of  legacies  of  £100  Scots  to  the  persons  favoured 
by  it  (r). 

§  632.  A  mortis  causa  donation  may  be  made  without  writ, 
however  valuable  the  subject  may  be  («).  It  has  not  been  settled 
whether  it  may  be  proved  by  parole,  or  only  by  the  executor's  writ 
or  oath.^ 

§  633.  It  was  held  in  an  old  case  that  a  nuncupative  will  made 
and  confirmed  in  England,  where  such  wills  are  valid,  is  not  effec- 
tual to  carry  moveables  in  this  country  (t).  But  this  decision,  al- 
though adopted  by  Lord  Stair  (w),  and  Mr  Erskine  (a;),  is  thought 
to  be  erroneous ;  as  an  executor,  formally  appointed  according  to 
the  law  of  the  deceased's  domicile,  is  entitled  to  his  moveable  estate 
wherever  situated  (y). 

•  

(l)  Dirl.  Doubts,  mpra,  (m)  Ersk.,  8,  9,  7.  (n)  Stew.  Answ.,  mpm. 

(o)  MitcheU  v.  Pinkerton,  1744,  Elch.,  "  Legacy,"  No.  18.  {p)  Mitchell  v. 

Pinkerton,  tupra — Macfarquhar  t;.  Calder,  1779,  M.,  8600,  as  mentioned  in  note  *  to 
Ivory's  Ersk.,  8,  9,  7— Monro  v.  Coutts,  1818, 1  Dow,  487— Stainton  o.  Staiuton,  1828, 
6  S.,  868— Walker  v,  Steele,  1826,  4  S.,  828.  (r)  Moncrieff  o.  Monypenny, 

1711,  M.,  18,807;  affd.,  Bob.,  26.  But  see  eofUra  Hopkins  v.  D.  Athol,  1728,  M., 
15,940 ;  noticed  infra,  §  669.  (<}  Mitchell  v,  Wright,  1759,  M.,  8082. 

(0  Shaw  V.  Lewis,  1665,  M.,  4494.  (ti)  Stair,  8,  8,  85.  (z)  Ersk., 

3,  2,  41.  (y)  2  Bell's  Com.,  688— Brodie's  Ed.  of  Stair,  10,  note  A— Hog  v. 

Hog,  1791,  M.,  4619,  affd.  on  appeal— Dane  v.  Coutts,  1791,  M.,  4624— Brack  v.  Hogg, 
1827,  6  S.,  118 ;  affd.,  5  W.  S.,  61— Ker  v.  Lady  Ker*s  Tr.,  1829,  7  S.,  454— Mar- 
chioness of  Hastings  v.  Exec,  of  M.  Hastings,  1852, 14  D.,  489.  See  on  international 
questions  regarding  deeds.  Part  ii,  b.  ii,  1. 1,  c.  12. 


3  A  party  placed  money  in  a  bank  and  took  a  deposit-receipt,  payable  to  himself  and 
bis  wife,  and  the  longest  liver  of  them ;  it  was  held  that  the  deposit-receipt,  being 
neither  holograph  of  the  husband  nor  probative,  did  not  constitute  a  legacy  to  the  wife; 
CuthiU  V.  Bums,  1862,  24  D.,  849. 
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CHAPTER  XXI.— PROOF  OF  JUDICIAL  ACTS  Ain)  DECREES. 

§  634.  Acts  and  decrees  of  Courts  of  Law  can  be  proved  only 
by  the  signed  minutes  of  Court,  or  by  regular  extracts  formally 
authenticated  (a), — and  not  by  the  depositions  of  the  judge,  clerk 
of  Court,  members  of  inquest,  or  other  witnesses,  however  respect- 
able  (6).  This  rule  holds  even  where  the  matter  arises  incidentally 
in  a  cause ;  as  did  objections  under  the  former  law  to  witnesses  on 
the  ground  of  infamy  (c). 

If  the  record  has  been  lost  or  destroyed,  it  may  be  restored  by 
means  of  an  action  of  proving  the  tenor ;  in  which  parole  evidence 
will  be  admitted  (d). 

How  far  judicial  records  are  probative,  as  well  as  the  competency 
of  parole  to  contradict,  add  to,  or  explain  them,  is  considered  else- 
where (e). 

Witnesses  have  been  admitted  to  prove  that  a  sum  beyond  £100 
Scots  had  been  consigned  in  Court  in  implement  of  an  order  to  that 
effect  (/).  But  the  decisions  on  the  point  (the  precise  grounds  of 
which  are  not  reported)  are  more  than  questionable. 

(a)  See  on  judicial  records  and  extracts,  Part  ii,  b.  ii,  t.  2,  c.  6,  and  t.  8,  c.  1. 

lb)  Poor  Wife  of  Bronghton  o.  M*Call,  1642,  M.,  12,264;  1  B.  Sup.,  114— Lander  v. 
Mowat,  1628, 1  B.  Snp.,  58,  262— Dickson  v.  Ponton,  1824,  8  Mar.,  440— Qreig  v,  Ed- 
monstone,  1826,  4  ib.,  70— Smith  v.  Robertson,  1882,  10  S.,  829— Fraser,  1889,  2  Sw., 
486.  (c)  Dean's  case,  1729,  2  Hnme,  856— Miller  v.  Moffat,  1820,  2  Mur.,  228 

—Thomson,  1889,  Bell's  Notes,  256.  {d)  See  on  the  action  of  proving  the  tenor. 

Part  ii,  b.  ii,  t  8,  c.  6.  (e)  See  sapra,  §  48,  et  aeq,,  and  the  chapters  on  judicial 

records  and  extracts.  Part  ii,  b.  ii,  t.  2,  c.  6,  and  t.  8,  c.  1.  (/)  Tr.  for  Bae's 

Crs.  V.  Gordon,  1794,  M.,  12,867— Applegirth  v,  Lockerby,  1671,  M.,  12,706. 


END  OF  PART  FIRST. 


PART     SECOND. 

RULES    APPLICABLE    TO    THE    DIFFERENT 
INSTRUMENTS  OF  EVIDENCE. 


The  Instruments  of  Evidence — that  is,  the  sources  from  which 
Courts  of  Law  derive  information  on  matters  of  fact — are  very  nu- 
merous ;  as  are  also  the  rules  regarding  their  admissibility  and  ef- 
fect.   These  rules  will  be  treated  under  the  four  following  heads: — 

I.  Written  Evidence. 
II.  Statements  and  Oaths  of  the  parties  not  being  adduced  as 

WITNESSES. 

III.  Testimony,  or  the  evidence  of  persons  adduced  as  witnesses. 
I V.  Real  Evidence,  or  evidence  derived  from  things. 
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OF  WKITTEN  EVIDENCE 


§  635.  Written  evidence,  in  a  classification  of  the  instruments 
of  evidence,  comprehends  those  writings  which  are  prepared  for 
the  purpose  of  preserving  written  memorials  of  facts  and  transac- 
tions. It  embraces  two  great  classes  of  writings,  namely,  those 
which  are  prepared  by  the  parties  for  the  purpose  of  defining  the 
nature  and  import  of  their  transactions,— and  those  which  are  pre- 
pared by  public  officers,  as  the  pre-appointed  record  of  matters 
which  concern  the  community.  The  latter  class  includes  those 
writings  of  a  qtMsi  public  character  ;  which,  relating  to  private 
transactions,  but  afiecting  the  interests  of  persons  who  are  not 
parties  to  them,  are  committed  by  law  to  official  care. 

The  rules  regarding  the  first  of  these  classes  of  writings  will 
now  be  considered. 
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TITLE    I. 


OF  PRIVATE  WRITINGS, 


CHAPTER  I. — OF  THEIR  AUTHENTICATION. 

§  636.  The  most  ancient  mode  of  authenticating  deeds  in  Scot- 
land was  by  the  sign  of  the  cross,  which  both  betokened  a  solemn 
adjuration  to  implement  the  written  contract,  and  was  viewed  as  an 
amulet  for  preserving  it  from  injury.  This  universal  symbol  was 
succeeded  by  seals  bearing  the  coats  of  arms  or  initials  of  the  par- 
ties, and  sometimes  having  **  monograms,"  or  devices  in  which  the 
letters  of  their  names  were  fancifully  combined,  and  were  usually 
imited  with  the  name  of  Christ,  or  of  some  tutelary  saint.  The 
presence  of  witnesses  was  not  essential  to  the  authentication  ;  but 
if  any  were  in  attendance  when  the  deed  was  executed,  the  notary 
inserted  their  names,  with  the  prefix  "  his  testihus  f  and  he  was 
especially  careful  in  doing  so  if  they  were  persons  of  note,  whether 
lords  or  ladies.  The  authenticity  of  the  deed  was  ascertained  by 
comparing  the  wax  impression  ya\h  the  part/s  signet ;  and  if  the 
granter  admitted  that  the  impression  was  genuine,  but  averred  that 
it  had  not  been  affixed  by  him,  he  had  to  bear  the  "  skaith,"  on  ac- 
count of  his  "  evil  keeping  "  of  his  seal  (a). 

§  637.  A  mode  of  authentication  so  rude  and  simple  gave  rise 
to  fraud.  The  evil,  and  a  partial  remedy  for  it,  appear  in  the  act 
1540,  cap.  117,  by  which  "  it  is  statute  and  ordained,  that  because 
mennis  scales  may  of  adventure  be  tint,  quhairthrow  great  hurt 
may  be  genered  to  them  that  awe  (own)  the  samin  :  And  that 
mennis  scales  may  be  feinzied  or  put  to  writinges,  after  their  de- 
cease, in  hurte  and  prejudice  of  our  soverain  lord's  lieges :  That 

(a)  1  Rosa  Lee.,  128,  tt  xag.— Reg.  Mag.,  L.  8,  c.  8.  }  4,  6,  7— Mack.  Obe.  on  7  Pari. 
James  V  (1540),  c.  117— Erek.,  8,  2,  7— Duff  Feud.  Con.,  4. 
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therefore  na  faith  be  given  in  time  cumming  to  ony  obligation, 
band,  or  other  writing  under  ane  scale,  without  the  subscription  of 
him  that  awe  the  samen  and  witnesse  (b) ;  or  else,  gif  the  partie 
cannot  write,  with  the  subscription  of  ane  notar  thereto."  This  act 
was  observed  with  regard  to  the  subscription  of  the  party,  or  of  a 
notary  in  his  name ;  but  it  did  not  secure  authentication  by  the 
witnesses  (c). 

§  638.  Shortly  afterwards  came  the  act  1555,  c.  29 ;  which 
ordained,  on  the  pain  of  nullity,  that  all  reversions,  and  bonds  and 
obligations,  for  making,  sealing,  and  delivery  of  reversions,  should 
be  sealed  and  subscribed  by  the  granter,  and  "  gif  he  cannot  sub- 
scrive,  to  subscrive  the  same  with  his  hand  led  at  the  pen  be  ane 
notar." 

§  639.  This  mode  of  notarial  authentication  was  evidently  in- 
adequate. It  was  altered  by  the  act  1579,  cap.  80,  which  still 
regulates  the  subscription  of  deeds  by  persons  who  cannot  write. 
By  this  act  "  it  is  statute  and  ordained  that  all  contractes,  obliga- 
tiones,  reversiones,  assignationes  and  discharges  of  reversiones,  or 
eiks  thereto,  and  generallie  all  writtes  emporting  heritabil  titil,  or 
utheris  bondes  and  obligationes  of  great  importance,  to  be  maid  in 
time  cumming,  sail  be  subscrived  and  seilled  be  the  principal  par- 
ties, gif  they  can  subscrive,  utherwise  be  twa  famous  notars  befoir 
four  famous  witnesses,  denominat  be  their  special  dwelling  places, 
or  sum  other  evident  takens,  that  the  witnesses  may  be  knawen, 
being  present  at  that  time,  utherwise  the  saidis  writs  to  mak  na 
faith." 

§  640.  Ere  long,  sealing  was  found  to  be  unnecessary  in  deeds 
which  were  formally  subscribed.  It  was  therefore  dispensed  with 
by  the  act  1584,  cap.  4,  as  a  requisite  to  any  deed  entered  in  a 
public  register  under  a  consent  to  registration.  And  after  the  pass- 
ing of  this  statute  sealing  fell  generally  into  desuetude  ;  a  change 
which,  ere  Mackenzie's  time  (1686),  had  become  "  warranted  by 
uncontrovertcd  custom"  (d). 

§  641.  A  new  security  for  the  authenticity  of  deeds  was  intro- 
duced by  the  act  1593,  c.  179 ;  which,  on  the  preamble  of  the  in- 
crease of  falsity,  especially  by  the  bodies  of  deeds  being  written  by 
"  sik  persones  as  ar  not  commounly  knawen,  and  are  not  commoun 


(6)  The  word  "  witnesso  "  is  used  in  the  plural ;  see  Duff  Feud.  Con.,  6— Thomson's 
ed.  of  Statutes,  vol.  2.,  p.  877,  cap.  87.  (c)  Ersk.,  8,  2,  7—1  Ross  Lee,  128 

—Duff  Feud  Con.,  6.  (d)  Mack.,  Obs.  on  7  Pari.  James  V  (1640),  c.  117, 

and  on  6  Pari.  James  VI  (1679),  c.  80— Ersk.,  8,  2,  7. 
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notaries,  nor  broikes  na  commoun  office,  as  writers  within  this 
reahne  ;  and,  gif  the  writer  were  knawn  the  samin  wald  give  great 
light  to  the  tryall  of  the  truth  or  the  falsed  of  the  said  writ  and 
evident," — "  decemis  and  declaris  that  all  original  chartoures,  con- 
tractes,  obligationes,  reversiones,  assignationes,  and  all  other  writtes 
evidentes  to  be  maid  hereafter,  sail  make  special  mention  in  the 
hinder  end  thereof,  before  the  inserting  of  the  witnesses  therein,  of 
the  name,  surname,  and  particular  remaining  place,  diocesie,  and 
other  denomination  of  the  writer  of  the  body  of  the  foresaid  original 
writtes  and  evidentes;  utherwise  the  same  to  make  na  faith  in 
judgment,  nor  outwith  in  time  cumming :  And  to  begin  upon  the 
first  daye  of  November  next  to  cum." 

§  642.  Notwithstanding  these  acts,  the  Court  did  not  visit 
with  nullity  the  omission  of  the  statutory  requisites,  but  allowed 
both  the  subscriptions  and  the  designations  of  the  witnesses,  and 
the  name  and  designation  of  the  writer  to  be  supplied  by  a  conde- 
scendence and  proof.  This  occasioned  the  passing  of  the  act  1681, 
c.  5,  one  of  the  most  important  statutes  in  the  law  of  Scotland.  Its 
terms  are : — 

"  Our  soveraign  Lord,  considering  that  by  the  custom  introduced 
when  writting  was  not  so  ordinary,  witnesses  insert  in  write,  al- 
though  not  subscribing,  are  probative  witnesses,  and  by  their  for- 
getfiUness  may  easily  disown  their  being  witnesses.  For  remeed 
whereof,  his  Majestic,  with  advice  and  consent  of  the  estates  of 
Parliament,  doth  enact  and  declare,  that  only  subscribing  witnesses 
in  writs  to  be  subscribed  by  any  partie  hereafter,  shall  be  probative, 
and  not  the  witnesses  insert  not  subscribing :  And  that  all  such 
writs  to  be  subscribed  hereafter,  wherein  the  writter  and  witnesses 
are  not  designed,  shall  be  null,  and  are  not  suppliable  by  conde- 
scending upon  the  writter  or  the  designation  of  the  writter  and  wit- 
nesses :  And  it  is  further  statute  and  declared  that  no  witness  shall 
subscribe  as  witness  to  any  partie's  subscription,  unless  he  then 
know  that  partie,  and  saw  him  subscribe,  or  saw,  or  heard  him  give 
warrand  to  a  nottar,  or  nottars,  to  subscribe  for  him,  and  in  evi- 
dence thereof,  touch  the  nottar's  pen,  or  that  the  partie  did  at  the 
time  of  the  witnesses  subscribing  acknowledge  his  subscription  ; 
otherwise  the  saids  witnesses  shall  be  repute  and  punished  as  ac- 
cessorie  to  forgerie.  And  seeing  writting  is  now  so  ordinary,  his 
Majestie,  with  consent  foresaid,  doth  enact  and  declare  that  no  wit- 
nesses but  subscribing  witnesses  shall  be  probative  in  instruments 
of  seising,  instruments  of  resignation  ad  remanentiam^  instruments 
of  intimation  of  assignations,  translations,  or  retrocessions,  to  bands, 
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contracts,  or  other  writs  ;  which  shall  happen  to  be  subscribed  in 

any  time  hereafter And  that  in  all  the  saids  cases,  the 

witnesses  be  designed  in  the  bodie  of  the  writ,  instrument,  or  exe- 
cution respective,  otherwise  the  same  shall  be  null  and  void,  and 
make  no  faith  in  judgment,  nor  outwith." 

§  643.  Originally  deeds  requiring  more  than  one  sheet  were 
written  on  rolls  of  paper  or  parchment,  the  different  portions  of 
which  were  pasted  together,  and  were  generally  signed  on  the  mar- 
gin, across  the  joinings.  This  inconvenient  form  was  altered  by 
the  act  1696,  c.  15  ;  which  allows  (without  requiring)  deeds  to  be 
written  bookwise,  imder  certain  regulations  for  authenticating  the 
several  sheets.  It  is  in  these  terms — "  Our  Sovereign  Lord,  under- 
standing the  great  trouble  and  inconveniency  the  lieges  are  put  to 
in  finding  out  clauses  and  passages  in  long  contracts,  decreets,  dis- 
positions, extracts,  transumpts,  and  other  securities,  consisting  of 
many  sheets  battered  together,  which  must  be  either  folded  or 
rolled  up :  Doth,  for  remeid  thereof,  with  advice  and  consent  of  the 
estates  of  Parliament,  statute  and  ordain  that  it  shall  be  free  here- 
after for  any  person  who  hath  any  contract,  decreet,  disposition,  or 
other  security  above  mentioned  to  write,  to  choose  whether ^he  will 
have  the  same  written  in  sheets  battered  together  as  formerly,  or  to 
have  them  written  by  way  of  book,  in  leafs  of  paper,  either  in  folio 
or  quarto ;  providing  that,  if  they  be  written  bookways,  every  page 
be  marked  by  the  number,  first,  second,  &c.,  and  signed  as  the  mar- 
gins were  before,  and  that  the  end  of  the  last  page  make  mention 
how  many  pages  are  therein  contained ;  in  which  page  only  wit- 
nesses are  to  sign  in  writs  and  securities  where  witnesses  are  re- 
quired by  law ;  and  which  writs  anfl  securities  being  written  book- 
ways,  marked  and  signed  as  said  is,  his  Majesty,  with  consent  fore- 
said, declares  to  be  as  valid  and  formal  as  if  they  were  written  on 
several  sheets  battered  together,  and  signed  on  the  margin,  accord- 
ing to  the  present  custom." 

These  are  the  statutes  which  regulate  the  authentication  of  pri- 
vate deeds.  The  requisites  which  they  introduce,  along  with  the 
rules  of  common  law  on  the  same  subject,  will  now  be  considered 
in  detail. 

I.  Of  NamiTig  and  Designing  the  Parties. 

§  644.     Every  deed  ought  to  describe  the  parties  accurately  by 
VOL.  I.  2d 
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their  full  names  and  designations  or  additions ;  because  law  cannot 
give  effect  to  a  writing  in  whicli  either  the  granter  or  the  grantee 
is  uncertain.  Mr  Erskine  lays  down  that  a  deed  is  inefiectual,  if 
the  parties  are  not  so  described  in  it  as  to  be  distinguished  from  all 
others  (e).  But  this  is  too  strongly  stated ;  because  where  there 
are  several  persons  of  the  same  name  and  business  or  the  like  in 
one  place,  a  deed  granted  by  or  to  one  of  them  will  be  sustained, 
provided  it  can  be  shown  to  which  individual  the  description  ap- 
plies (/).  Even  errors  in  the  name  and  designation  of  the  grantee 
of  a  deed  have  been  overlooked,  where  enough  was  left  to  identify 
him  (g).  Every  such  case,  indeed,  is  one  of  identification,  and 
may  be  cleared  up  by  proof  extrinsic,  as  well  as  intrinsic,  to  the 
deed  (hy 

The  practical  rule,  however,  is  to  name  and  design  the  parties 
fully  and  precisely.  The  granter  should  1)0  set  forth  at  the  com- 
mencement, and  the  grantee  in  the  dispositive  or  obligatory  clause. 
But  there  is  no  strict  rule  on  this  point ;  insomuch  that  a  wife's 
consent  to  her  husband's  will  was  sustained,  although  she  was  only 
mentioned  in  the  testing  clause  (i). 

II.  0/ Deeds  containing  Blanks, 

§  645.  Deeds  which  contain  blanks  in  essential  parts  are  ineffec- 
tual at  common  law ;  because  the  duty  of  a  Court  is  to  construe 
and  give  effect  to  a  party's  expressed  intention,  not  to  construct 
for  him  a  deed  which  he  failed  to  make.  What  is  a  blank  in  sub- 
stantialihus  depends  on  the  purpose  and  terms  of  each  deed. 

§  646.  Of  course  the  subject  meant  to  be  conveyed  by  a  dispo- 
sition, and  the  sum  to  be  due  under  a  bond,  are  essential  (i).  But 
if  the  deed  was  completed  in  these  particulars  when  it  was  delivered, 
it  is  valid,  although  it  was  blank  when  subscribed  (Z).      Again, 


{e)  Erek.,  8,  2,  6— See  also  Tait  Ev.,  56.  (/)  See  mpra,  J  218,  et  teq. 

{g)  See  supra,  §  208,  et  teq.  (A)  This  subject  is  fxdly  treated  si^fret,  }{  195, 

208,  205,  et  eeq.  (t)  Johnstone  v.  Coldstream,  1848,  5  D.,  1297.     See  also  Weiis 

V.  Ralston,  22d  June  1818,  F.  C.  {k)  But  there  is  good  ground  for  challenging 

(with  Prof.  More,  Notes,  p.  104,  407)  the  authority  of  Coult  v.  Angus,  1794,  M.,  17,040, 
Elch.,  "  Cautioner,"  No.  18,  where  the  omission  to  repeat  the  sum  in  the  obligatory 
clause  of  a  bond  of  corroboration  was  held  to  be  fatal,  although  the  amount  was  set 
forth  distinctly  in  the  narrative,  and  by  reference  to  the  bond  which  was  meant  to  be 
corroborated.  (/)  Baillie  v.  Scott,  1828,  6  S.,  1016. 


1  See  remarks  by  the  Lord  Justice-Clerk  (Inglis)  in  Joel  v.  Gill,  1859,  22  D.,  12. 
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where  a  deed  is  granted  as  a  trust  for  some  special  purpose,  and  not 
to  the  grantee  simply,  blanks  in  declaring  the  trust  purposes  may 
be  fatal.  Thus  a  trust-deed  which  directed  the  trustees  to  invest 
and  accumulate  £6000  till  it  should  reach  the  sum  of  £  ,  and 

then  to  lay  it  out  in  erecting  and  maintaining  an  hospital  in  Mon- 
trose, similar  to  Kobert  Gordon's  hospital  in  Aberdeen,  for  main- 
taining, clothing,  and  educating  boys,  was  held  by  the  House 
of  Lords  to  be  inept  (m).  Yet  if  a  deed  of  this  kind  confers  on  the 
trustees  or  any  other  person  power  to  fill  in  the  items  left  blank,  it 
will  be  effectual  (n). 

§  647.  In  one  case  a  trust-deed  by  a  lady  under  voluntary  in- 
terdiction directed  her  trustees  to  pay  her  during  her  life  such  an 
annuity  as  they  should  think  reasonable,  with  power  to  them  to 
increase  or  diminish  it  as  they  should  see  cause,  but  the  amount 
not  to  exceed  £  in  any  one  year ;  which  allowance  was  to 

be  continued  to  her  heir,  subject  to  increase  and  diminution  as 
aforesaid,  but  not  to  exceed  £  yearly.     Another  purpose 

of  the  trust  was  for  establishing  a  fund  for  paying  off  the  truster's 
debts,  and  making  provision  to  her  younger  children,  whom  failing 
to  their  lawful  issue,  not  exceeding  the  sum  of  £  to  each 

child  or  issue,  with  power  to  the  trustees  to  sell  the  trust  property; 
and  if  the  price  of  it  when  sold  should  fall  short  of  paying  the  debts 
and  provisions,  and  leaving  a  reversion  of  double  the  amount  of  the 
said  sum  of  £  for  the  heir,  then  the  provisions  should  suffer 

a  proportional  diminution,  to  the  effect  that  the  heir  should  always 
have  a  reversion  or  provision  double  of  that  falling  to  each  of  the 
younger  children.  The  deed  also  directed  that  the  free  proceeds  of 
the  truster's  moveable  estate  should  be  divided  in  the  same  propor- 
tions. On  the  heritable  estate  being  sold,  the  children  of  the  heir- 
at-law  claimed  the  whole  residue  as  heritable  property.  The  Court 
were  much  divided  as  to  whether  the  trust-deed  was  effectual,  and 
ultimately  held  that  it  was,  and  that  the  trustees  had  power,  under 
sight  of  the  Court,  to  fix  the  provisions  of  the  younger  children  (o). 
This  decision  certainly  went  far  enough,  for  the  sum  which  it  found 
the  younger  children  entitled  to  may  have  greatly  exceeded  that 
which  the  truster  intended  to  insert  in  the  blank.     In  a  subsequent 

(m)  Ewen  v.  Ewen's  Tr.,  1830,  4  W.  S.,  846 ;  reversing  6  S.,  479.  See  also  Pent- 
land  17.  Hare,  1829,  7  S.,  640,  infra,  §  668  (/).  (n)  Hill  ».  BumB,  1824,  8  S., 
889 ;  affirmed  2  W.  S.,  80— Crichton  v.  Grierson,  1826,  4  S.,  668 ;  affirmed  8  W.  S., 
829 — per  Lord  Wynford  in  Ewen  r.  Ewen's  Tr.,  mpra — Murray  v.  Fleming,  1749,  M., 
4076— Snodgraas  v.  Buchanan.  16th  Dec.  1806;  M.,  "  Service  of  heirs,"  Appx.,  No.  1 — 
Brown's  Tr.  v.  his  relations.  1762,  M.,  2318.  (o)  Stewart  v.  Stewart,  26th  Nov. 
1818,  F.  C.     But  this  case  was  decided  before  Ewen  v.  Eweii's  Tr.,  sftpra  (ni). 

2  I)  2 
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case  a  letter  of  guarantee  to  the  amount  of  £  was  sustained, 

as  not  being  blank  in  substantialihua^  but  containing  a  proposed 
limitation  which  had  been  departed  from  (p). 

§  648.  An  exception  to  the  rule  that  a  writing  must  be  com- 
pleted in  essenticUibus  occurs  in  regard  to  bills.  As  the  sum  which 
can  be  filled  into  the  blank  is  limited  by  the  stamp,  a  person  who 
affixes  his  name  to  a  "skeleton  bill"  is  held  to  render  himself  liable 
for  any  sum  which  may  be  filled  in  above  his  signature,  and  which 
the  stamp  will  carry  (r). 

§  649.  Formerly  bonds  used  to  be  executed  blank  in  the  credi- 
tor's name,  and  to  be  completed  by  the  last  holder  inserting  his  own 
name  before  doing  diligence.  Such  bonds  passed  from  hand  to 
hand  without  assignation ;  they  were  secure  from  the  plea  of  com- 
pensation ;  and  their  proceeds  could  not  be  att>ached  by  diligence. 
In  this  way  they  afforded  facilities  for  fraudulent  preferences  by 
insolvent  persons  (t) ;  and  they  were  used  for  eluding  the  law 
against  deathbed  alienations.  Accordingly,  after  having  been  for 
some  time  discountenanced  by  the  Court,  they  were  prohibited  by 
the  act  1696,  cap.  25,  "anent  blank  bonds  and  trusts." 

§  650.  This  statute,  on  the  preamble  that  "the  subscribing  of 
bonds,  assignations,  and  dispositions,  and  other  deeds  blank  in  the 
name  of  the  person  in  whose  favours  they  are  granted,  &c.,  are 
occasions  of  fraud,  as  also  of  many  pleas  and  contentions,"  statuted 
and  ordained  that  "no  bonds,  assignations,  dispositions,  or  other 
deeds  be  subscribed  blank  in  the  person  or  persons'  name  in  whose 
favours  they  are  conceived,  and  that  the  foresaid  person  or  persons 
be  either  insert  before  or  at  the  subscribing,  or  at  least  in  presence 
of  the  same  witnesses  who  are  vidtnesses  to  the  subscribing  before 
the  delivery,  certifying  that  aU  writs  otherwise  subscribed  and 
delivered  blank  as  said  is  shall  be  declared  null" — "Declaring  that 
this  act  shall  not  extend  to  the  indorsation  of  bills  of  exchange  or 
the  notes  of  any  trading  company." 

§  651.  This  act  applies  to  trust-deeds  blank  in  the  names  of 
the  trustees  (uy ;  and  to  deeds  of  entail  executed  before  the  names 

{p)  Buchanan  v.  Dickie,  1828, 6  S.,  986.  (r)  Grassick  v.  Farquhanon,  1846, 

8  D.,  1078,  and  cases  there  cited— Lyon  v.  Butter,  1841,  4  D.,  178»Smith  v.  Taylor, 
1824,  2  S.,  766.     See  infra,  }  661,  (a),  and  }  796,  et  seq, 

{t)  Stair,  8, 1,  6— Ersk.,  8,  2,  &— M.,  voce,  "  Blank  Bonds."  («)  Pentland  v. 

Hare,  1829,  7  S.,  640.    But  a  blank  in  the  names  of  some  of  the  trustees  is  not  fatal : 


2  This  can  hardly  be  regarded  as  settled  by  the  decision  referred  to.    Perhaps  ths 
beneficiaries  may  be  regarded  as  the  true  disponees ;  see  infra,  §  874,  note. 
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of  the  heirs  were  filled  in  (a?).  But  a  blank  in  the  name  of  a  post- 
poned heir  does  not  annul  an  entail  as  regards  heirs  nominated  be- 
fore him  (y).  At  one  time  bills  signed  blank  in  the  payee's  name 
were  held  to  come  under  the  act  1696,  cap.  25  (z).  They  have  for 
a  long  time  been  sustained  on  account  of  the  exigencies  of  trade 
and  the  custom  to  use  "skeleton  bills,"  and  because  bills  come 
within  the  general  law-merchant  rather  than  the  municipal  rules  of 
individual  states  (a).  On  similar  grounds,  and  by  the  words  of  the 
exceptional  clause  in  the  statute,  documents  binding  merchants, 
manufacturers,  and  "trading  companies"  to  deliver  certain  goods 
to  the  holder  are  effectual,  although  the  name  of  the  grantee  is  not 
inserted  (5).^ 

see  E.  Traquair  v.  Henderson,  1822,  1  S.,  627— Robertson  v.  Ogilvie's  Tr.,  1844,  7  D., 
286— Richardson  v.  Biggar,  1845,  8  D.,  816.  (z)  Abernethie  v.  Forbes,  1886, 

18  S.,  268— Kennedy  v.  Arbnthnot,  1722,  M.,  1681 ;  1  Ross  Ca.,  666,  8.  C. 

(y)  Abernethie  v.  Forbes,  supra.    See  Richardson  v.  Biggar,  tupra. 

(z)  Ersk.,  8, 2, 28— Thomson  on  Bills,  62.  (a)  1  Bell's  Com.,  890— Fair  v.  Cran- 

ston, 1801,  M.,  1677— Little  and  Co.  v,  Mnir,  28d  February  1803, 1  BeU's  Com.,  890— 
Still  and  Co.  v.  Gall,  1806,  Hnme  D.,  68— Dnunmond  v,  CampbeU,  1818,  Hume  D., 
71— Smith  V.  Taylor,  1824,  2  S.,  766— Lyon  v.  Butter,  1841,  4  D.,  178— Grassick  v. 
Farquharson,  1846,  8  D.,  1078.     See  J  648  (r).  (b)  Bovil  v.  Dixon,  1864,  16  D., 

619.  See  also  Mackenzie  v.  Dunlop,  1868,  16  D.,  129 ;  and  Dimmack,  Thomson,  & 
Fixmstone  t;.  Dixon  in  pendente,  July  1864. 


3  Although  written  obligations  to  deliver  goods  to  the  bearer  are  not  invalid  under 
the  act  1696,  c.  26,  they  would  probably  be  held  ineffectual  at  common  law.  In  Bovil 
V.  Dixon  the  pursuer  was  the  holder  of  a  note  by  which  the  defender,  an  ironmaster, 
bound  himself  to  deliirer  1000  tons  of  pig  iron  to  the  bearer.  The  defender  refused  to 
deliver  the  iron,  because  the  original  purchaser,  from  whom  the  pursuer  had  bought  the 
note,  had  not  paid  the  price,  and  was  bankrupt ;  and  the  defender  pleaded  that  he  was 
entitled  to  retain  the  goods  in  security  of  the  price.  He  argued,  in  the  Outer  House, 
that  the  document  was  invalid  under  the  act  1696,  c.  26 ;  this  plea  was  repelled  by 
Lord  Rutherfurd,  and  was  not  renewed  in  the  Inner  House,  where  the  validity  of  the 
document  seems  to  have  been  taken  for  granted,  and  where  the  case  was  decided  in 
favour  of  the  pursuer,  on  the  ground  that  the  granter  could  not  plead  retention  against 
a  b<ma  fide  and  onerous  holder.  In  Mackenzie  t;.  Dunlop,  eupray  in  which  the  pursuer 
was  holder  of  a  similar  note  granted  by  the  defender,  the  point  discussed  was  whether 
the  defender  was  bound  to  deliver  iron  of  a  particular  description — he  admitted  his 
obligation  to  deliver  iron,  but  a  question  was  raised  as  to  the  kind  of  iron  to  be  deli- 
vered. But  in  Dimmack,  Thomson  and  Firmstone  v.  Dixon,  where  the  document 
founded  on  was  of  the  same  kind,  the  scope  and  effect  of  the  act  1696,  c.  26,  were  very 
carefully  considered  by  the  whole  Court,  and  all  the  judges  were  of  opinion  that  the 
document  was  not  invalid  under  that  act.  It  was  thought  that  the  act  regarded  mainly 
documents  requiring  formal  authentication ;  and,  besides,  that  a  document  payable  to 
the  bearer  was  not  blank  in  the  name  of  the  creditor,  because  there  wajs  no  blank  left 
for  the  creditor's  name,  and  because  the  creditor  was  sufficiently  described  and  identified 
as  the  bearer  of  the  document ;  the  document  was  complete  when  it  was  issued,  whereas 
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§  652.     A  deed  \vill  not  be  held  blank  in  the  grantee's  name  on 
account  of  the  granter  not  specifying  the  individual  whom  he  means 


the  writings  referred  to  in  the  act  were  writings  meant  to  be  completed  aflerwarda  by 
filling  in  the  name  of  the  grantee.  Lord  Curriehill  thought  that  the  act  did  not  apply ; 
because  it  was  one  of  those  statutes  which  render  the  observance  of  solemnities  neces- 
sary in  framing  written  instruments,  from  the  operation  of  which  enactments  his  Lord- 
ship held  that  all  writings  granted  in  mercantile  transactions  were  exempt.  Others  of 
the  judges,  however,  were  of  opinion  that  the  question  in  the  case  was  not  as  to  the 
form  of  execution  of  the  document,  and  that,  except  as  regarded  form  of  execution,  writ- 
ings in  re  mercatoria  were  in  no  different  position  from  other  writings.  But  while  the 
Court  were  unanimous  in  holding  that  the  act  1696  did  not  apply,  there  was  consider- 
able difference  of  opinion  as  to  the  validity  of  the  document  at  common  law.  The  ma- 
jority of  the  Court  saw  no  illegality  in  the  document.  But  Ix)rds  Ivory,  Deas  and 
Neaves  thought  a  document  of  the  kind  invalid ;  and  observed  that  if  it  were  sustained, 
such  notes  might  be  issued  in  every  trade,  and  a  species  of  currency  created  which  the 
law  did  not  recognise ;  Dimmack,  1856,  18  D.,  428. 

The  case  of  Dimmack  was  compromised ;  but  Bovil  v.  Dixon  went  to  the  House  of 
Lords,  where  it  wus  again  decided  in  favour  of  the  pursuer,  but  on  the  special  ground 
that,  by  the  correspondence  and  dealings  which  had  taken  place  between  the  pursuer 
and  the  defender,  the  defender  had  come  under  obligation  to  deliver  the  iron  to  the 
pursuer.  But  the  principle  of  the  judgment  in  the  Court  of  Session  was  not  affirmed 
in  the  House  of  Lords.  On  the  contrary,  the  Lord  Chancellor  (Crau worth)  took  occasion 
to  say  that  he  held  the  document  to  be  invalid.  His  Lordship  observed  that  the  effect 
of  such  a  document,  if  valid,  was  to  give  a  floating  right  of  action  to  any  person  who 
might  become  possessed  of  it,  which  could  not  be  tolerat-ed  by  the  law,  either  of 
Scotland  or  England.  The  only  cases  in  which  such  an  action  could  be  sustained  were 
those  of  bills  of  exchange  and  promissory-notes,  depending  on  the  law-merchant  in  the 
case  of  bills  of  exchange,  and  on  the  statute  of  12  Qeo.  Ill,  c.  72,  J  36,  in  the  case  of 
promissory-notes ;  no  evidence  was  given  of  mercantile  usage  as  to  such  documents. 
The  rule  preventing  such  actions  was  by  no  means  of  a  technical  nature,  but  a  rule 
founded  on  extremely  good  sense.  In  Scotland  as  well  as  in  England  it  was  a  good 
defence  to  show  illegality  of  consideration,  such  as  turpis  eaxua;  it  was  the  policy  of 
the  law  to  preserve  such  defences  intact.  But  this  principle  would  be  entirely  defeated 
if  a  contracting  party  could  make  a  floating  contract  enforceable  by  bearer,  who  might 
be  a  stranger  to  the  contract.  Bills  of  exchange  had  been  made  an  exception  for  the 
convenience  of  trade,  but  that  exception  was  not  to  be  extended  ;  that  it  required  a  sta- 
tute to  make  promissory-notes  transferable  by  indorsation,  showed  that  there  was  no 
such  general  privilege  of  such  documents  at  common  law.  Independently  of  the  law- 
merchant  and  of  positive  statute,  within  neither  of  which  classes  these  scrip  notes  were 
included,  the  law  did  not,  either  in  Scotland  or  in  England,  enable  any  man,  by  a  writ- 
ten engagement,  to  grive  a  floating  right  of  action  at  the  suit  of  any  one  into  whose 
hands  the  writing  might  come,  and  who  might  thus  acquire  a  right  of  action  better  than 
the  right  of  him  under  whom  he  derived  his  title.— Bovil  v.  Dixon,  1856, 8  Macqueen,  1, 
13.  This  judgment  in  the  House  of  Lords  was  subsequent  to  the  judgment  in  the  Court 
of  Session  in  the  case  of  Dimmack.  In  a  later  case,  iron-masters  granted  a  written 
obligation  to  deliver  certain  tons  of  iron,  payment  being  acknowledged  by  the  docu- 
ment, to  the  order  of  a  party  named  ;  ho  blank  indorsed  this  document,  and  the  holder, 
R  bank,  sued  tlio  ^ranters,  wlio  pleaded  a  counter  claim  against  the  person  to  whom  they 
liFul  originally  sold  the  iron.     The  question  was  whether  the  right  to  demand  delivery 
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to  favour,  provided  he  deputes  another  person  to  name  him  (c). 
Thus  a  disposition  to  the  granter's  wife  in  liferent,  and  any  relation 
whom  she  might  name  in  fee,  was  sustained  in  favour  of  the  indi- 
vidual nominated  by  her  (d)  ;  and  a  deed  of  settlement  conveying 
heritage  to  G.  B.  and  the  heirs  of  his  body  or  assignees,  "whom 
failing,  to  such  of  my  mother's  relations  as  my  friend  M.  shall  ap- 
point by  a  writing  under  her  hand,"  was  held  eflfectual  in  favour  of 
the  persons  whom  she  appointed  (e). 

§  653.  The  peremptory  injunction  of  the  statute,  that  the  names 
of  the  grantees  be  "either  insert  before  or  at  the  subscribing,  or  at 
least  in  presence  of  the  same  witnesses  to  the  subscribing  before 
the  delivery,"  strikes  at  a  deed  which  is  filled  up  in  compliance 
with  the  grantor's  directions  contained  in  a  separate  writing,  but 
without  the  presence  of  the  witnesses.  Thus  where  the  friends  of 
a  Scottish  proprietor  residing  in  India  transmitted  to  him  both  a 
trust-deed,  in  which  the  names  of  the  trustees  and  the  trust  pur- 
poses were  filled  up,  and  a  skeleton  deed  in  the  same  form,  but 
blank  in  these  particulars ;  and  where  the  blank  copy  was  signed 
by  the  granter  and  returned  with  letters  stating  his  approbation  of 
its  terms,  but  the  other  copy  did  not  come  to  light ;  and  where  the 
conveyancer  who  had  prepared  the  deeds  filled  into  the  skeleton 
copy  the  names  and  trust  purposes  which  had  been  inserted  in  the 
duplicate,  the  Court  held  that  the  deed  was  ineffectual  both  by  the 
act  1696  and  at  common  law  (/).     Thus  also  where  a  deed  of  set- 


(c)  See  fiipra,  i  646.  (d)  Murray  v.  Fleming,  1749,  M.,  4076. 

{e)  Snodgrass  v,  Buchanaii,  1806,  M.,  "  Service  of  Heirs,"  App.,  No.  1. 
(/)  Pentland  v.  Hare,  1829,  7  S.,  640.    The  party  founding  on  the  deed  was  allowed 
an  opportunity  to  prove  the  tenor  of  the  miseing  duplicate ;  but  he  failed  to  do  so. 


of  the  iron  was  carried  by  the  blank  indorsation.  The  pursuer  pleaded  usage  of  trade  ; 
and  Lord  Handyside  (Ordinary)  found  that  an  assignation  was  not  necessary  for  its  trans- 
ference, but  that,  as  a  dooument  in  re  mercatoria,  it  was  transferable  according  to  the 
usage  and  practice  of  trade.  This  interlocutor,  which  was  pronounced  before  the  judg- 
ment in  the  House  of  Lords  in  Bovil  v.  Dixon,  was  recalled  in  hoc  aUUu.  When  the 
case  was  taken  to  the  Inner  House  at  a  subsequent  stage,  it  appeared  to  the  Court  that 
the  document  in  question  had  not  originated  in  a  sale,  but  had  been  got  up  as  the 
basis  of  a  security,  and  thus  could  not  be  regarded  as  a  writ  in  re  mereatoria,  and  on 
that  ground  tlie  Court  held  that  it  had  not  been  duly  transferred  to  the  pursuers ; 
the  transmissibility  of  such  a  document  by  indorsation  was  therefore  not  decided ;  tho 
remarks  of  tho  Lord  ChanceUor  in  Bovil  v.  Dixon,  however,  seem  as  applicable  to  such 
a  document  as  to  a  written  obligation  to  deliver  goods  to  the  bearer ;  Commercial  Bank 
of  Scotland  v.  Kinnaird,  1869,  21  D.,  864 ;  81  Scot.  Jur.,  478.  Bills  of  lading  may  be 
taken  in  favour  of  the  bearer,  and  may  be  transferred  by  a  blank  indorKation ;  Boll's 
Prin.,  'i  417—18  and  19  Vict.,  c.  111. 
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tlement  destined  certain  estates  to  A  B  and  the  heirs  of  his  body, 
whom  failing  to  ;  and  the  granter,  five  days  after  sub- 

scribing the  deed,  signed  before  a  different  set  of  witnesses  a  docquet 
which  was  appended  to  the  deed,  and  which  mentioned  who  the 
granter  wished  should  be  inserted  as  substitutes ;  and  where  the 
deed  was  completed  accordingly,  the  Court  held  that  it  "had  not 
been  filled  up  in  terms  of  the  act  1696,  and  must  therefore  still 
be  looked  on  as  blank  in  the  substitution;"  but  they  sustained 
the  docquet  as  an  independent  deed  of  substitution  in  favour  of  the 
person  named  in  it  (gr). 

In  another  case,  where  a  deed  of  entail  contained  a  destination 
to  certain  heirs,  "whom  failing  to  such  other  person  or  persons" 
as  the  granter  should  name  by  a  writing  under  his  hand;  and 
where,  on  the  day  on  which  he  signed  the  deed,  and  in  his  holo- 
graph letter  transmitting  it  to  his  agent  to  be  completed,  the  gran- 
ter directed  him  to  insert  a  certain  name  into  the  blank  which  had 
been  left  for  it,  and  that  was  done  accordingly, — ^the  Court  sustained 
the  deed  as  effectual  to  the  heirs  standing  before  the  heir  so  nom- 
inated, but  waived  deciding  on  the  validity  of  his  nomination  (A). 
The  point  is  attended  with  considerable  difficulty. 

§  654.  If  ocular  inspection  shows  that  the  grantee's  name  was 
originally  blank  (as  where  it  is  in  a  different  handwriting  from  the 
rest  of  the  deed),  or  if  the  testing  clause  mentions  that  such  is  the 
fact,  without  stating  that  the  blank  was  filled  up  in  terms  of  the 
act  1696,  the  party  founding  on  the  deed  will  have  to  prove  that 
it  w^as  duly  completed  (i) ;  and  if  the  deed  is  challenged  on  the 
head  of  deathbed,  he  will  require  to  show  that  it  was  completed 
while  the  granter  was  in  liege  poustie  (k).  But  where  the  testing 
clause  mentions  that  the  blanks  were  filled  up  at  subscribing  or  in 
presence  of  the  instrumentary  witnesses,  before  delivery,  the  deed 
is  probative  ;  and  the  challenger  must  bear  the  burden  of  proving 
that  the  statute  was  not  observed  (I), 


(g)  Kennedy  v.  Arbuthnot,  1722,  M.,  1681 ;  1  Roes  Ca.,  666,  S.  0,  The  subatitute 
therefore  acquired  the  estate  indirectly  through  the  heir-at-law  of  the  previous  grantee, 
instead  of  taking  it  directly  under  the  principal  deed.  (A)  Abemethie  v.  Forbes, 

1885,  13  S.,  268.  (t)  Donaldson  t;.  Donaldson,  1749,  M.,  9080;  6  B.  Sup.,  286. 

But  see  Ersk.,  8,  2,  6.  The  cases  of  Sinclair  v.  Sinclair,  1746,  M.,  11,659,  and  Ruddi- 
man  t;.  Merchant  Maiden  Hoep.,  1746,  M.,  11,562,  referred  to  by  Erskine,  related  to 
writings  dated  before  the  act  1696.  {k)  Liyingstone  v.  Nairn,  1702,  M..  12,282 

--Caims  v.  Garrock's  Crs.,  1742,  M.,  1678.  See  Birnies  v.  L.  Polmaise,  1678,  M.,  8242 
-ronnycook  v.  Thomson,  1687,  M.,  8248.  (I)  Sinclair  v.  Sinclair,  1746,  M.. 

ll,r>69.     See  Johnstone  v.  Coldstream,  1843,  5  D.,  1297. 
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III.   What  part  of  the  Deed  should  be  Signed. 

§  656.  Deeds  signed  by  the  sovereign  are  superscribed  with  the 
royal  sign-manual  and  subscribed  by  an  officer  of  state.  But  in  all 
deeds  by  subjects  the  proper  place  for  authentication  is  at  the  foot 
of  the  writing ;  and  when  they  consist  of  more  than  one  page,  each 
ought  to  be  signed  in  this  way.  The  act  of  authentication  is  not 
complete  till  the  party  has  signed  the  last  page ;  and,  therefore,  if 
he  fails  to  do  so,  the  deed  is  inchoate  and  null,  although  the  failure 
arose  from  accident  or  weakness,  and  not  from  altered  intention  (m). 
Whether  holograph  writings  imsubscribed  are  eflfectual  is  considered 
afterwards. 

§  656.  The  practice  of  subscribing  before  the  testing  clause  is 
completed  sometimes  occasions  difficulty  in  filling  in  that  part  of 
the  deed  above  the  signatures.  In  one  case  of  a  disposition  of  heri- 
tage executed  by  an  illiterate  person,  where  the  testing  clause  was 
closely  crowded  and  was  written  in  a  much  smaller  character  than 
the  rest  of  the  deed ;  a  part  of  it  being  parallel  to,  and  a  small  part 
rather  below,  the  granter's  signature,  although  above  those  of  the 
witnesses ;  and  where  some  words  of  style  in  the  clause  were  on 
erasure ; — there  being  no  doubt  of  the  genuineness  of  the  subscrip- 
tion and  attestation,  the  Court  sustained  the  deed  (n).        ^ 

§  657.  As  already  mentioned,  deeds  consisting  of  more  than  one 
sheet  used  to  be  written  on  rolls  of  paper  or  parchment,  the  several 
sheets  being  pasted  together.  They  were  subscribed  for  the  pur- 
pose of  authentication  as  completed  deeds,  and  were  signed  across 
the  joinings  to  prevent  fraud  by  way  of  interpolation.  But  the 
w^ant  of  sidescription  (which  was  not  a  statutory  solemnity)  was 
overlooked,  where  fraud  did  not  appear  (p)  ;  and  deeds  by  several 
persons  have  been  sustained,  where  only  one  signed  the  margins  (  p). 
It  was  not  unusual  for  such  deeds  to  conclude  with  a  clause  autho- 
rising one  of  the  parties  to  sidescribe  as  for  the  whole  of  them  (r).* 

(m)  Hopkinfl  v.  D.  Athol,  1728,  M.,  16.940— Dempster  v.  WilUron,  1799,  M.,  16,947 
— Moncrieflf  ©.  Monypenny,  1710,  M.,  16,986;  affd.,  Rob.  Ap.,  27— Right  r.  Price,  1779, 
1  Doug.,  241.    See  infra,  §  669.  («)  Dury  r.  Dury,  1768,  M.,  16,986;  Elch., 

"  Writ,"  No.  27,  S.  C.  (o)  Erek.,  8.  2, 14— Tait,  70— DuflF  Feud.  Con.,  8— 

Ferguson  v.  Burnet,  1748,  Elch.,  "Writ,"  No.  22— Dunbar  ©.  M^DowaU,  1702,  4  B. 
Sup.,  624— Sim  v.  Donaldson,  1708,  M.,  16,807,  16,718.  Contra,  Macdonald  v.  Mac- 
donald,  1714,  M.,  16,808.  (p)  Ogilvie  v,  Findlater,  1674,  M.,  16,804— Paton's 

Crs.,  1711,  M.,  16,807.  (r)  Sclater  v.  Clyne,  1881,  9  S.,  248  (affd.  on  another 


*  See  Galbraith  v.  Edinburgh  and  Qlasgow  Bank,  House  of  Lords,  1869,  31  Sc.  Jur. 
426. 
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§  658.  The  present  shape  of  deeds  was  introduced  by  the  act 
1696,  c.  15 ;  which,  after  narrating  the  inconvenience  of  the  old 
form,  makes  it  "free  for  any  person  who  hath  any  contract,  decreet, 
disposition,"  <fec.,  "to  choose  whether  he  will  have  the  same  written 
in  sheets  battered  together  as  formerly,  or  to  have  them  written  by 
way  of  book,"  "providing  {inter  alia)  that  in  the  latter  case  every 
page  be  signed  as  the  margins  were  before,"  only  the  last  page  be- 
ing signed  by  the  witnesses.  Deeds  written  bookwise  and  authen- 
ticated in  terms  of  the  statute  are  declared  as  valid  as  those  in  the 
old  form. 

§  659.  The  words  "as  the  margins  were  before"  have  been  read 
as  limiting  and  explaining  the  general  enactment,  so  that  a  deed 
written  on  several  pages  of  one  sheet  is  valid,  although  signed  only 
on  the  last  (s)*;  and  an  execution  was  sustained  which  consisted 
of  more  than  one  sheet,  one  page  (containing  nothing  material)  not 
being  signed  by  the  messenger,  and  another  not  by  the  appraisers  (i). 
Whether  this  rule  of  construction  will  protect  a  deed  consisting  of 
several  sheets,  but  signed  only  once  on  each  sheet,  instead  of  on 
each  page,  has  not  been  decided. 

A  deed  consisting  of  several  sheets,  signed  by  a  consenter  only 
on  the  last  page,  is  not  binding  upon  him  (w). 

IV.  0/  Subscription  by  persona  who  can  write. 

§  660.  It  has  already  been  mentioned  that  in  olden  times  per- 
sons unable  to  read  or  write  authenticated  deeds  by  a  cross,  and 
afterwards  by  a  seal.  The  subsequent  statutes  upon  the  subject  are 
confined  to  the  authentication  of  deeds,  leaving  it  to  be  determined 
upon  the  facts  of  each  case,  whether  a  deed  bearing  the  legal  solem- 
nities was  truly  consented  to  and  signed.  They  distinguish  only 
two  classes  of  persons,  namely,  those  who  can,  and  those  who  cannot, 
write.  As  the  best  authentication  is  the  party's  own  subscription, 
the  act  1540,  cap.  117  (x),  ordained  all  who  could  write  to  execute 
their  deeds  in  that  way;  while  it  appointed  those  who  could  not  write 
to  use  the  hand  of  a  notary.      The  act  1579,  c.  80  (y),  repeated  the 


point,  6  W.  S..  625).  («)  Smith  v.  Bank  of  Scotland,  4th  July  1816,  F.  C— 

Williamson  v.  Williamnon,  1742,  M.,  16,988;  16,965;  Elch.,  "Writ,"  No.  18,  S.  C. 

(t)  Peter  v.  Rosa,  1795,  M.,  16,957.  (w)  Bothwells  v.  E.  Homo,  1747,  M., 

16,811.  (j)  Quoted  »t//?rrt,  §  637.  (y)  Quoted  *w/)ra,  §  639. 


*  Robinson  v.  Wittoniborp,  1860.  23  P.,  181 
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rule  as  to  the  former  class,  and  required  the  latter  to  subscribe  by 
two  notaries  before  four  witnesses. 

§  661.  If  a  person  can  only  sign  his  name,  however  rudely,  he 
ought  to  authenticate  his  deeds  with  his  own  hand,  although  he 
may  be  imable  to  read  them  (2).  Nay  more,  a  blind  person  who 
can  sign  his  name  is  one  who  can  write  in  the  sense  of  the  statutes, 
and  who  ought  to  sign  with  his  own  hand  (a)  ;  but,  if  he  chooses, 
he  may  execute  his  deeds  notarially  (b),  A  blind  person's  deed 
executed  in  either  form  and  properly  attested,  is  probative ;  and,  as 
afterwards  noticed,  it  is  not  essential  that  the  deed  be  read  over  to 
him  before  subscription  (c). 

§  662.  None  of  the  statutes  defines  the  term  subscription,  which 
is  therefore  regulated  by  custom  and  common  law.  Originally  it 
was  by  a  monogram,  as  already  noticed  (d). 

A  peer  subscribes  by  his  title  without  his  christian  name ;  using 
only  his  highest  title,  unless  there  be  special  occasion  for  signing 
by  an  inferior  one  (e).  A  peer's  wife,  who  is  not  a  peeress  in  her 
own  right,  subscribes  by  her  husband's  title,  with  her  christian  name 
or  initials  prefixed.  Peeresses  in  their  own  right  also  generally 
sign  in  this  way,  although  they  may  use  their  titles  alone. 

English  and  Irish  bishops  of  the  Established  Church  sign  by 
their  christian  names  or  initials,  prefixed  to  the  names  of  their  sees. 
But  bishops  of  other  churches,  not  having  legal  territories,  have 
not  this  privilege  (/). 

The  eldest  sons  of  all  peers  except  barons  (although  coming 
under  the  prohibition  of  the  act  1672,  noticed  below)  have  by  long 
custom  been  allowed  to  sign  with  their  courtesy  titles  (gr). 

§  663.  All  persons,  except  those  above  enumerated,  ought  to 
subscribe  by  their  christian  names  or  initials,  with  their  surnames  at 
length.     The  custom  of  calling  landed  proprietors  by  the  names  of 


(z)  Wilson  V.  Raebum,  ISOO,  Hume  D.,  912.  A  subscription  may  be  all  written  in 
capital  letters;  Crosbie  v.  Picken,  1760,  M.,  16,814;  Elch.,  "Writ,"  No.  26. 

(a)  E.  Fife  0.  E.  Fife^s  Trustees,  1828,  1  Sh.  Ap.,  498,  fully  noted  infra,  §  686— 
Kerr  v.  Hotchkis,  1837,  16  S.,  988— Coutts  v.  Straiton,  1681,  M.,  12,601 ;  6842— over- 
ruling  Falconer  v.  Arbuthnot,  1761,  M.,  16,817 ;  Elcb.,  "  Writ,"  No.  26. 

{b)  Reid  ©.  Baxter,  1840,  18  S.,  1068;  16  S.,  278  and  994;  aflfd.,  1  Rob.  App.  Ca., 
66.  The  docquet  in  this  case  merely  stated  that  the  granter  "  from  defect  of  sight  or 
dimness  of  vision,  cannot  see  to  read  clearly,  as  he  asserts."  (e)  Infra,  §  686. 

(d)  Supra,  {  636.  («)  Till  the  16th  century  peers  used  often  to  prefix  their 

christian  names;  Tait  Ev.,  66.  (/)  See  14  and  16  Vict.,  c.  60. 

(g)  Their  proj^r  designations  are  in  this  form,  "The  Honourable  William  Henry 
Scott,  commonly  called  the  Earl  of  Dalkeith." 
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their  estates  led  to  their  signing  by  these  alone,  like  peers.  This  usur- 
pation of  a  lordly  privilege  occasioned  the  introduction  of  a  clause 
into  the  act  1672,  c.  21,  "  concerning  the  privileges  of  the  oflSce  of 
Lyon  King  at  Arms ;"  by  which  only  noblemen  and  bishops  are 
allowed  to  sign  by  their  titles  ;*  and  all  other  persons  are  ordained 
to  "subscribe  their  christian  names  or  the  initial  letter  thereof, 
with  their  surnames,  and  may,  if  they  please,  adject  the  designa- 
tions of  their  lands,  prefixing  the  word  of  to  the  said  designations." 
As  the  object  of  the  act  was  not  to  secure  the  authentication  of 
deeds,  and  as  its  sanction  is  punishment  of  the  offender,  and  not 
nullity  of  the  writing,  deeds  signed  in  this  way  are  held  to  be  effec- 
tual (A). 

§  664.  If  the  subscription  to  a  deed  is  genuine,  and  can  rea- 
sonably be  regarded  as  representing  the  party's  name,  it  will  be 
sustained,  although  it  is  faulty  both  in  spelling  and  penman- 
ship (i). 

§  665.  The  object  of  the  statutes  which  enjoin  subscription — 
namely  to  require  an  authentication  which  it  would  be  difficult  to 
fabricate — is  in  a  great  measure  defeated  where  parties  sign  merely 
with  their  initials.  Indeed,  one  who  can  only  scrawl  two  or  three 
letters  can  hardly  be  called  a  person  who  "can  subscribe"  (J). 
The  act  1672,  c.  21  (i),  also,  seems  to  forbid  subscription  by  the 
initials  of  both  name  and  surname.  But  uniform  practice,  com- 
mencing when  writing  was  not  a  common  accomplishment,  has 
settled  the  validity  of  deeds  signed  by  initials  (J) ;  the  act  1672 
being  considered  as  merely  demonstrating  the  proper  mode  of  sub- 
scription by  commoners,  as  contrasted  with  signature  by  the  names 
of  their  lands.  There  seem  to  be  no  exceptions  as  to  the  deeds 
which  may  be  validly  signed  by  initials.  Bonds  (m),  discharges  («), 
leases  (o),  assignations  (j?),  and  contracts  of  service  (r),  have  been 
sustained  when  so  authenticated ;  and  although  it  has  been  doubted 
whether  heritage  could  be  carried  by  a  deed  signed  in  this  way  («), 
there  is  no  principle  or  authority  for  the  distinction. 

(A)  Gordon  v.  Murray,  1766,  M.,  16,818.  (t)  See  Perrjman  o.  M'Clymont, 

1862,  14  D.,  508;  compared  with  Din  v.  Gilliefi,  18th  June  1812,  noted  in  Weiis  r- 
Ralston,  22d  June  1813,  F.  G.— M'Cally  v,  Inglis,  1821,  1  S.,  69— See  ni/mi  (a). 

(j)  1679,  c.  80,  wpra,  §  689.  {k)  Supra,  §  663.  (/)  Gases  in  follow- 

ing notes.  (m)  Fiery  v.  Ramsay,  1628,  M.,  16,801 — Houston  v.  Houston,  1631. 

M.,  ib.— L.  Gulterallers  v.  Chapman,  1667,  M.,  16,803.  (n)  Qrierson  v. 

Grierson,  1683,  M.,  16,802.  (o)  E.  Traquair  v.  Gibson,  1724,  M.,  16,809. 

{p)  Coutts  V.  Straiton,  1681.  M.,  16,804.  (r)  Forrest  v.  Marshall,  1701,  M., 

lf),805.  (»)  Crosbie  v.  Picken,  1749,  M.,  16.814— CVn/ra,  Krr  v.  Gibson,  1698, 

M.,  1 6,806— Wcire  v.  Kalston,  22d  Juno  1813,  F.  C. 
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§  666.  But  a  deed  signed  by  iuitials,  although  not  null,  is  not 
probative,  like  one  which  bears  a  full  subscription ;  and  it  will  not 
receive  effect,  unless  its  authenticity  is  proved  (t).  Accordingly,  a 
deed  subscribed  in  this  way  is  not  effectual  as  a  warrant  for  summary 
diligence,  and  cannot  be  enforced  without  an  action  (w).  In  seve- 
ral cases  proof  of  the  party's  custom  to  sign  by  initials  was  re- 
quired (x).  But  such  evidence,  although  highly  important,  espe- 
cially if  the  instrumentary  witnesses  are  dead,  is  not  indispensable ; 
for  the  first,  as  well  as  the  last,  of  a  number  of  deeds  signed  by  the 
person  in  this  way  ought  to  receive  effect  (y).  A  more  important 
circumstance  is  the  party's  recognition  or  adoption  of  the  writing. 
Every  fact,  however,  which  bears  on  the  issue  whether  the  deed  is 
genuine  must  be  taken  into  view,  as  each  case  depends  on  the  whole 
evidence  adduced  before  the  jury  upon  the  point. 

§  667.  A  deed  signed  by  a  cross  or  mark  is  null ;  as  a  person 
who  can  only  authenticate  deeds  in  that  way  is  one  who  "  cannot 
subscribe"  (z).  This  is  also  the  rule  where  the  marks  are  intended 
for  the  party's  name  or  initials,  but  do  not  resemble  them  (a).  Cus- 
tom and  favour  to  conmierce  have  excepted  from  this  rule  docu- 
ments in  re  merccUoria,  e.g.,  mandates  (6),  docquets  to  accounts  (c), 
and  (what  are  even  more  important)  bills  and  promissory-notes  (d); 
all  which  documents  have  frequently  been  sustained  when  authenti- 
cated merely  by  a  cross  or  mark  (e).  It  is  usual  for  the  mark  to  be 
attested  by  witnesses,  especially  in  bills  (/).     But  this,  although 


(0  Erek.,  8,  2.  8— Tait  Ev.,  66— M'llwraith  v.  M'Mickin,  1786,  M.,  16,820— Carra-^ 
way  V.  Ewing,  1611,  M.,  16,802.  («)  Ersk.,  8,  2.  8— Tait,  67 ;  117— Monro  v. 

Monro,  1820,  Hume  D.,  81.  (z)  Fiery  v.  Ramsay,  1628,  M.,  16,801— L.  Cnl- 

teraUers  v.  Chapman,  1667,  M.,  16,808— Stewart  v.  Stewart,  1670,  2  B.  Sup.,  475- 
Coutts  V,  Straiton,  1681,  M.,  16,804— Ker  v.  Gibson,  1698,  M.,  16,806— Forrest  v.  Mar- 
shaU,  1701,  M.,  ib.— Meek  v.  Dunlop,  1707.  M.,  16,806— Thomson  v.  SheiU,  1727,  M., 
16,810.  (y)  Houston  v.  Houston,  1681,  M.,  16,801— Grierson  v.  Grierson,  1688, 

M.,  16,802— Galloway  v,  Thomson,  1683,  M.,  16,806— E.  Traquair  v,  Gibson,  1724,  M., 
16,809— Alexander,  1766,  6  B.  Sup.,  829-M'nwraith  v.  M'Mickin,  1786,  M.,  16,820^ 
Shepherd  v,  Innes,  1760,  M.,  16,818— Weirs  v.  Ralston,  22d  June  1818,  F.  C. 

(«)  Ersk.,  8,  2,  8— Duff  Feud.  Con.,  11— Tait,  68— Graham  ».  M*Leod,  1848,  11  D., 
178.  (a)  Din  v.  Gillies,  18th  June  1812.  noted  in  Weirs  v.  Ralston,  22d  June 

1818,  F.  C— M'Cally  v.  Inglis.  1821, 1  S.,  69,  compared  with  Parryman  v.  M'Clymont, 
1862, 14  D.,  608.  {b)  Bryan  v.  Murdoch,  1824,  8  S.,  282;  affirmed  2  W.  S.,  568. 

(c)  Watson  v.  Hamilton,  1824,  8  Mur.,  484.  {d)  Cases  in  notes  (/),  (ff). 

(e)  The  party's  name  is  usually  written  by  some  person  to  identify  the  mark,  thus — 
John  +  Brown.  (/)  Brown  v.  Johnstone,  1662,  M.,  16,802 — Same  parties, 

1669,  M.,  16,803;  1  B.  Sup.,  679— Cockburn  v.  Gibson,  8th  Dec.  1816,  F.  C— 
M'Dougall  V.  Oliphant,  1766,  Hailes,  86. 


430  SUBSCRIPTION  OF  DEEDS  §  637- 

highly  useful,  is  not  indispensable  (g).     The  indorsation  to  a  de- 
posit-receipt may  be  signed  by  a  mark  (y*).* 

§  668.  Of  course  a  document,  even  in  re  mercatoria,  when 
signed  in  this  way,  does  not  warrant  summary  diligence.  It  is 
merely  a  ground  of  action ;  the  party  who  founds  on  it  being  bound 
to  prove  its  authenticity  (h). 

§  669.  The  act  of  authentication,  in  order  to  be  eflfectual,  must 
be  completed ;  because  until  it  has  been,  the  deed  is  inchoate  as 
proof  of  the  party's  purpose.  Accordingly,  while  a  deed  which  a 
person  meant  to  sign  by  initials  is  valid  (t),  yet  if,  intending  to 
write  his  name  at  length,  he  stopped  before  finishing  it,  the  deed  is 
null  (4).  This  was  held  where  a  person  on  deathbed  directed  a  will 
to  be  prepared  in  certain  terms,  and  after  having  it  read  over  to 
him,  commenced  to  sign  it,  but  became  so  weak  that  he  could  only 
write  the  tliree  first  letters  of  his  name  (Z).  So,  in  another  case, 
where  Greorge  Moncrieff,  -after  subscribing  "  George  Mon "  to  his 
will,  became  unable  to  finish  his  signature,  upon  which  the  law- 
agent  who  had  prepared  the  deed  (but  who  was  not  a  notary)  led 
his  hand  through  the  remaining  letters,  the  Court  reduced  the  deed, 
some  of  the  judges  calling  it  "  an  abortive  embryo  that  never  ar- 
rived at  maturity  or  perfection  "  (m).  In  neither  of  these  cases  was 
there  any  reason  to  suppose  that  the  party  had  altered  his  intention 
after  commencing  to  subscribe ;  but  the  deeds  were  in  the  condition 
of  those  wliich  a  person  fully  intended  to  execute,  but  died  before 
completing. 

§  670.  The  case  last  cited  strongly  illustrates  another  rule  of 
authentication,  namely,  that,  both  by  the  statute  above  noticed  and 
by  common  law,  it  is  fatal  to  a  subscription  that  the  part/s  hand 


(ff)  Ker  V.  Riddell,  1808,  Hume  D.,  60— Craigie  v.  Scobie,  1832, 10  S.,  SlO—Brown 
V.  Johnstone,  tupra — Kennedy  ©.  Watson,  25th  May  1816,  F.  C,  compared  with  Stewart 
V,  Russell,  11th  July  1816,  F.  C.    See  also  M'llrioch  v.  M'Intyre,  2d  Dec.  1826,  F.  C. 

(^)  Forbes'  Exrs.  v.  Western  Bank,  1863,  16  D.,  243  ;  807.  (A)  Ckwkbnm 

V.  Gibson,  tupra — M'llrioch  v,  M'Intyre,  tupra — Monro  v.  Monro,  1820,  Hume  D.,  81 — 
Craigie  v.  Scobie,  tupra — Stewart  v.  Russell,  tupra,  (t)  Supra,  §  666. 

(k)  See  tupra,  i  666.  (/)  Hopkins  v.  D.  Athol,  1728,  M.,  15,940. 

(m)  Moncrieff  v.  Monypenny,  1710,  M.,  16,936 ;  affirmed,  Rob.,  26.  See  a  similar 
case,  Allan  v.  Blair,  1686,  2  B.  Sup.,  68,  where  one  of  the  grounds  of  reduction  of  a  bond 
was  that  a  notary  had  led  the  granter's  hand  through  part  of  the  subscription. 


<  No  acceptance  of  a  bill  of  exchange  made  after  81st  December  1866  is  sufficient, 
unless  it  is  in  writing  on  the  bill  and  signed  by  the  acceptor  or  by  some  person  duly 
authorised  by  him  ;  19  and  20  Vict.,  c.  60.  ^  11. 
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« 

was  led  by  auother  while  adhibiting  it  (n).  One  who  requires  such 
assistance  "  cannot  subscribe  "  ;  the  safeguard  which  comparatio 
Uterarum  affords  against  forgery  is  lost ;  while  there  is  not  suJBB- 
cient  security  that  the  party  wrote  with  his  full  free  will.  On  the 
two  first  of  these  grounds,  also,  a  subscription  written  over  a  tracing 
by  another  person  with  a  pencil,  a  pin,  or  the  like,  is  invalid  (o). 
The  signature,  however,  may  be  copied  from  the  name  written  by 
another  person  ( jo). 

§  671.  Where  a  party  s  name  is  wiitten  for  him  by  another, 
the  deed  is  of  course  invalid.  But  the  common  practice  among 
rustics  of  authenticating  bills  in  this  way  has  induced  the  Court  to 
sustain  such  documents,  on  proof  of  the  party's  authority  to  sub- 
scribe for  him  (g),  or  of  his  adoption  or  homologation  of  the  bill(r). 

The  same  rule  would  perhaps  be  extended  to  other  documents 
in  re  inercatoria. 

§  672.  As  the  probative  value  of  a  signed  deed  arises  from  the 
signature  being  supposed  to  have  been  adhibited  to  the  writing 
when  completed  (s),  it  follows  that  if  extrinsic  proof  or  ocular  in- 
spection shows  that  the  deed  was  written  above  the  signature,  it 
will  fall,  unless  consent  or  homologation  by  the  party  be  clearly 
proved  {t).  The  exception  in  regard  to  skeleton  bills  has  been  al- 
ready noticed  (w).® 

(«)  Moncrieff  ».  Monypenny,  supra — Allan  v,  Blair,  mpra — Robertson  v.  Young, 
1744.  Elch..  "Writ,"  No.  18— Ballingall  v.  Robertson,  1806,  Hume  D.,  916— Shaw  v. 
Shaw,  1809,  Hume  D.,  922— WUson  v.  Pringle,  1814,  Hume  D.,  928.  In  Falconer  v. 
Arbuthnot,  1751,  M.,  16,817,  Elch.,  "  Writ,"  No.  26,  this  rule  was  applied  to  a  will  by 
a  blind  person,  whose  hand  had  been  led  by  one  who  was  not  a  notary. 

(o)  Crosbie  v.  Picken,  1750,  M.,  16,814,  Elch.,  "  Writ,"  No.  26,  S.  C— Pringle  v, 
Keill,  1736.  M.,  16,810— Buchan  v,  Gouck,  1762,  6  B.  Sup.  640.  (p)  Wilson 

V.  Raebum,  1800,  Hume  D.,  912.  By  the  first  decision  in  Crosbie  v.  Picken,  aupra^  the 
deed  was  sustained  on  the  footing  that  the  signature  had  been  copied,  although  it  was 
afterwards  reduced  on  proof  that  the  signature  had  been  written  over  a  scratching  with 
a  pin.  (q)  Jackson  v.  Williamson,  1825,  4  S.,  292 — Gray  k  Co.  v.  Robertson, 

1885,  13  S.,  720— Lowson  v.  Matthew,  1823,  2  S.,  602.  See  also  Muir  v.  Braidwood, 
1831,  10  S.,  83— over-ruling  Calandar  v.  Feddes,  1775,  5  B.  Sup.,  394. 

(r)  Mackintosh  v.  Macdonald,  1828,  7  S.,  155— Miller  v.  Littie,  1881,  9  S.,  328— 
Maiklem  v.  Walker,  1883,  12  S.,  58— Reg.  v.  Parish,  1887,  8  Car.  and  Pa.,  94— Barbar 
t>.  Gingell,  1800,  3  Esp.,  60— iSwpro,  g  568.  («)  As  to  filling  in  the  testing  clause 

above  the  subscription,  see  }  726,  et  seq.  (t)  See  Mackenzie  v.  Stewart,  1848, 

10  D.,  611— Campbell  ©.  Grant,  1848,  5  D.,  76&— Staart  v.  Smith,  1680,  M.,  15,928. 

(u)  Supra,  ii  648,  651. 


«  All  deeds  granted  by  Her  Majesty,  her  heirs  or  successors,  in  reference  to  the 
private  estates  of  Her  Majesty,  her  heirs  or  successors,  situated  in  Scotland,  are  valid, 
though  not  executed  according  to  the  forms  of  the  law  of  Scotland,  if  under  the  sign- 
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V.  Of  Subscription  by  Notaries  for  persona  who  cannot  write. 

§  673.  It  has  already  been  seen  that  all  persons  who  "  can  sub- 
scribe "  are  bound  to  authenticate  their  deeds  with  their  own  sig- 
natures (x),  and  that  blind  persons  who  can  write  may  sign  either 
themselves  or  notarially  (y)  ;  whereas  persons  who  cannot  write 
what  bears  a  reasonable  resemblance  to  their  names  or  initials  must 
use  the  aid  of  notaries  (z).  This,  however,  does  not  apply  to  affi- 
davits, depositions,  and  declarations  emitted  before  magistrates  or 
commissioners  of  Court  by  persons  who  cannot  write ;  the  signa- 
tures of  these  officials  being  sufficient,  where  the  inability  to  write 
is  set  forth. 

§  674.  The  probative  character  of  a  notarial  attestation  miani- 
festly  arises  from  its  being  adhibited  by  persons  for  whose  fitness 
for  so  delicate  an  office  the  law  takes  proper  security.  But  it  would 
be  a  dangerous  source  of  fraud,  as  well  as  of  insecurity  in  rights,  if 
mere  defect  in  the  qualifications  of  the  attestors  were  fatal  to  a  deed 
which  bore  a  formal  notarial  execution.  Accordingly,  the  validity 
of  such  a  deed  is  secured,  if  the  subscribers  were  habit  and  repute 
notaries,  although  they  were  not  properly  qualified  (a). 

§  675.  Before  the  Eeformation  the  functions  of  the  notary  (as 
of  many  other  lay  offices)  used  to  be  discharged  by  churchmen. 
But  the  act  1584,  c.  133,  restricted  the  clergy  to  their  clerical 
duties,  "  the  making  of  testaments  only  excepted "  (6).  Shortly 
after  this  statute,  a  marriage-contract  signed  by  a  clergyman  as 
notary  was  sustained,  on  the  ground  (according  to  the  report)  that 
the  sanction  of  the  act  was  not  nullity  in  the  deed,  but  deposi- 
tion of  the  minister  from  his  clerical  office  (c).  But  the  decision 
could  not  properly  have  stood  on  this  ground  ;  as  the  writing  was 
informal  from  being  signed  by  only  one,  instead  of  two  persons 
acting  notarially.     The  Court  probably  proceeded  on  the  rd  inter- 


(z)  St^a,  l\  661,  664.  (y)  Supra,  i  661.  (2)  Si^mi,  }  667. 

(a)  Cunningham  v.  Sempil,  1668,  M.,  8091— Seton  v.  Cant,  1698,  M.,  12,44S— L. 
Hunily  v,  L.  Forbes,  1619,  M.,  12,449— Spence  v.  Reid,  1610,  M.,  8092— Douglas  p. 
ChieeUe,  1616,  M.,  8092.  (6)  See  as  to  authenticating  wills,  i  767,  et  9eq. 

{e)  L.  Hassington  v,  Bartilmo,  1681,  M.,  16,882. 


manual,  attested  by  two  or  more  witnesses;  and,  if  granted  mcrtit  eotiM,  aze  valid, 
whether  under  the  sign-manual,  or  signed  by  some  other  person  in  presence  of  the 
granter,  and  by  his  or  her  direction  in  presence  of  two  or  more  witnesses  who  attest 
them ;  26  and  26  Vict.,  c.  87,  i  G. 
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venttis  and  homologation  arising  from  the  marriage  of  the  contract- 
ing parties. 

§  676.  A  notary  is  not  disqualified  by  relationship  to  any  of 
the  parties  to  the  deed  (cQ.  But  one  cannot  act  in  a  deed  in  his 
own  favour  (e).  Nor  can  the  same  notary  subscribe  for  more  than 
one  of  the  parties  to  a  deed  (/)J 

§  677.  The  act  1540,  c.  117,  required  only  one  notary  in  sub- 
scription for  persons  who  could  not  write.  But  that  was  altered  by 
the  subsisting  statute  1579,  c.  80,  which  made  two  notaries  indis- 
pensible  in  "  all  contracts,  obligations,  reversions,  assignations,  and 
discharges  of  reversions,  or  eiks  thereto,  and  generally  all  writs 
importing  heritable  title  or  other  bonds  and  obligations  of  great  im- 
portance" (g). 

§  678.  Where  a  deed  bearing  a  regular  notarial  subscription  is 
challenged  on  the  ground  that  the  alleged  grantor  was  able  to  write, 
and  did  not  authorise  the  notaries  to  sign  for  him,  the  burden  of 
proof  lies  on  the  challenger  in  the  first  instance,  as  the  deed  is  pro- 
bative until  reduced  (h).     But  if  it  be  admitted  or  proved  that  the 

(rf)  Rdd  V.  Grindlay,  1889,  9  S.,  81— Duff  Feud.  Con.,  14 ;  117.  Can  a  husband 
attest  his  wife*8  deeds  ?    See  Tait,  1848, 10  D.,  1865.  (e)  Laird  Gormock  v. 

the  Lady,  1588,  M.,  16,874— RusseU  v.  Kirk,  1827,  6  S.,  188— Leith  Bank  t;.  Mathers, 
1886, 14  S.,  882.  But  merely  holding  stock  in  a  bank  will  not  disqualify  a  notary  in 
deeds  in  favour  of  the  bank ;  Farries  v.  Smith,  9th  June  1818,  F.  C.  Nor  does  an 
emerging  interest  annul  a  deed  which  was  attested  by  a  notary  competent  as  at  its  date ; 
see  Mackenzie  o.  Smith,  1880,  9  S.,  52.  (/)  Craig  v.  Bichardson,  1610,  M., 

16,829.  {p)  This  act  has  been  enforced  in  regard  to  a  disposition  of  heritage ; 

Kid  9.  Dickson,  1666,  M.,  16,886 ;  leases  of  heritage,  Swinton  v.  Brown,  1668,  M., 
8412,  8408 — ^Wilson,  1729,  M.,  16,842 ;  renunciation  of  a  lease,  L.  Jerviswood  v.  L. 
Livingstone,  1682,  M.,  16,882,  7408  ;  submissions  regarding  heritage,  A  v.  B,  1617,  M., 
16,829 ;  and  other  deeds  relating  to  such  subjects,  although  the  value  was  within  £100 
Scots,  A  V,  B,  1725,  M.,  16,842.    As  to  rights  not  of  great  importance,  see  infra^  g  748. 

(A)  Watson  v,  Hamilton,  1822,  8  Mur.,  29 ;  481— Veitch  v.  Horsburgh,  1687,  M., 


7  A  trust-disposition  and  settlement  of  heritage  and  moveables,  executed  for  the 
granter  by  two  notaries,  was  reduced  in  toto,  as  not  validly  authenticated,  because  one  of 
the  notaries  was  nominated  a  trustee  and  executor  under  the  deed,  although  he  did  not 
accept  the  trust.  There  was  a  declaration  in  the  deed  that  the  trustees  might  employ 
one  of  their  number  as  law-agent  and  might  pay  him,  and  as  the  trustee  who  signed  as 
notary  was  an  agent,  he  was  not  without  interest  in  the  deed;  it  was  admitted,  and  ap- 
peared from  the  docquet,  that  he  knew  the  contents  of  the  deed.  But  according  to  the 
principle  of  the  judgment,  the  deed  wbuld  have  been  equally  invalid  though  nothing 
but  a  bare  trust  right  had  been  conferred  on  the  notary,  and  although  he  had  not  been 
aware  of  its  contents.  Lord  Deas  was  not  prepared  to  affirm  that  the  objection  was 
tantamount  to  the  want  of  a  statutory  solemnity,  and  doubted  whether  the  deed  might 
not  have  been  sustained,  if,  when  it  was  made,  no  other  notary  could  be  got ;  Ferrie  v. 
Ferrie's  Trustees,  1868, 1  Macph.,  291. 

VOL.  I.  2  E 
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granter  could  write,  and  if  the  notary's  docquet  bears  generally  that 
he  could  not,  the  party  founding  on  the  deed  would  probably  re- 
quire to  prove  that,  at  the  time  of  executing  it,  the  granter  was 
unable  to  write  in  consequence  of  sickness,  accident,  or  the  like,  or 
that  he  made  a  statement  to  that  effect  to  the  notaries,  and  autlio- 
rised  them  to  subscribe  for  him  (i).  In  a  competition  of  creditors, 
where  an  assignation  bearing  to  be  granted  by  a  person  who  was 
usually  able  to  write,  was  signed  notarially,  the  docquet  stating 
that  he  was  unable  to  write  on  account  of  sickness,  and  where  the 
deed  was  challenged  as  false,  the  Court  declined  to  determine  the 
general  point  whether  the  ground  of  reduction  was  relevant,  but, 
before  answer,  they  ordained  the  assignee  to  adduce  what  probation 
he  could  to  prove  the  alleged  inability  (i).  It  is  thought  that 
such  a  docquet  is  probative  of  the  cause  of  inability  which  it  set* 
forth. 

§  679.  If  the  granter  of  a  "deed,  being  able  to  subscribe,  autho- 
rised notaries  to  sign  for  him,  it  is  plain  that  neither  he  nor  those 
in  his  right  can  impugn  the  subscription  (I),  It  is  doubtful  if  even 
creditors  or  a  competing  singular  successor  can  do  so  (m).  The 
notaries'  knowledge  of  the  fact  would  not  aflPect  the  deed,  but  would 
subject  them  to  punishment  for  malversation  (n). 

§  680.  To  prevent  notaries  from  subscribing  deeds  without 
sufficient  evidence  of  the  grantor's  authority,  the  Court  of  Session 
by  an  Act  of  Sederunt  did  "  prohibit  and  discharge  notaries  to  sub- 
scribe writs  for  persons  who  cannot  vmte  themselves,  unless  it 
either  consist  in  the  notaries  knowledge  that  he  for  whom  or  at 
whose  command  they  subscribe  is  the  person  designed  in  the  writ 
or  that  the  same  be  attested  by  those  who  subscribe  witnesses  to 
the  notary's  subscription,  or  by  other  credible  persons,  and  which 
the  notary  is  to  mention  when  he  subscribes  for  the  party"  (o). 

§  681.  Originally  the  notary  interposed  by  guiding  the  hand  of 
the  granter  of  the  deed,  while  the  latter  signed  his  own  name  {p  ). 
But  now  the  party  signifies  his  authority  by  touching  the  pen  of 

16,834 ;  1  B.  Sup.,  365,  S.  C— Ogilvie  v.  Din's  Heira,  1612,  M.,  16,82ft— Campbell  r. 
Bell,  1610,  M.,  16,828— Littlejohn  v.  Hepburn,  1608,  M.,  ib.  (t)  See  cases  in 

preceding  note.  (k)  Clark  v.  Blairgounie,  1683,  M.,  16,887.    See  alBo  UtUe- 

john  V.  Hepburn,  supra.  (/)  Veitcb  ».  Horsburgb,  1637,  M.,  16,834 — Ogilvie 

V.  Din's  Heirs,  1612,  M.,  16,829— Li ttlejohn  v.  Hepburn,  1608,  M.,  16,828— Duff  Feud. 
Con.,  14.  See  Campbell  v.  Bell,  1610,  M.,  16,828— Watson  v.  Hamilton,  1822,  8  Mur., 
29.  (m)  See  Clark  v,  Balgounie,  1683,  M.,  16,837— Craig  v.  Collison,  1610. 

M.,  16,828— Beid  v.  Reid's  Tr.,  1885, 18  S.,  1063  ;  S.  C,  1887,  16  S.,  273— Duff,  w^mi. 

(«)  Tait  Ev.,  81.  (o)  Act  of  Sederunt,  2l8t  July  1688. 

(p)  1655,  c.  29— Stair,  4,  42,  9— L.  Gormock  v.  the  Lady,  1683,  M.,  16,874. 
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the  notaries,  who  thereupon  adhibit  their  respective  subscriptions. 
This  is  the  mode  of  attestation  pointed  out  by  the  act  1681,  c.  5 ; 
which  ordains  that  "  no  witness  shall  subscribe  as  witness  to  any 
party's  subscription  unless  he  then  know  that  party,  and  saw  him 
subscribe,  or  saw  or  heard  him  give  warrand  to  a  notar  or  notars  to 
subscribe  for  him,  and,  in  evidence  thereof,  touch  the  notar's  pen, 
or  that  the  party  did,  at  the  time  of  the  witnesses  subscribing, 
acknowledge  his  subscription."  It  would  appear  that  under  this 
clause  the  want  of  touching  the  pen  is  not  fatal,  where  the  witnesses 
heard  the  party  acknowledge  his  subscription  by  notaries. 

§  682.  The  two  notaries  must  sign  unico  contextu;  because  their 
subscription  represents  that  of  the  party,  which  is  indivisable  ;  and 
because  the  act  1579,  c.  80,  was  designed  to  prevent  fraud,  by  re- 
quiring two  notaries  and  four  witnesses  to  be  engaged  together  in 
the  authentication  (r).  They  sign  each  page  or  leaf,  adding  the 
letters  N.  P.  to  their  signatures,  and  on  the  last  page  appending 
also  their  mottoes.  The  deed  ends  with  a  testing  clause  stating 
the  party's  subscription  in  the  usual  terms,  but  mentioning  four  in- 
stead of  two  witnesses  («).  Appended  to  it  is  the  notaries'  doc- 
quet  (/). 

§  683.  This  instrument  must  state  that  the  notaries  had  authority 
to  sign  both  the  body  of  the  deed  {v)^  and  marginal  additions  when 
there  are  any  (aj).  If  the  statement  of  authority  is  omitted,  it  would 
seem  that  witnesses  cannot  be  received  to  prove  it  was  given  (y). 
Touching  the  pen  in  token  of  authority  ought  also  to  be  stated ;  but 
it  wiU  be  presumed,  until  disproved ;  and  the  deed  is  valid  although 
that  fact  is  not  set  forth  (2).  It  is  proper,  but  not  indispensible, 
to  state  the  cause  of  the  granter's  inability  to  write  (a). 

(r)  Erek.,  8,  2,  9— Duff  Feud.  Con.,  18— Tait,  78-Wliite  r.  Knox,  1711,  M.,  16,841 
— Rollands  v.  RoUand,  1767,  M.,  16,861— M'Morran  v.  Black,  1624,  M.,  16,880— Cow 
V.  Craig,  1688,  M.,  16,883 ;  1  B.  Sup.,  848,  S.  C— A  B,  1666,  2  B.  Sup.,  426. 

(«)  Duff  Feud.  Con.,  18.  (t)  There  is  no  universal  form  for  the  docquet. 

It  is  usually  written  by  one  of  the  notaries,  and  signed  by  him  and  by  the  other,  who 
prefixes  to  his  subscription  the  words  " ita  est"  and  adds  to  it  " notary-public  and  co- 
notary  in  the  premises."  (ti)  Birrel  v.  Moffat,  1745,  M.,  16,846,  Elch.,  "  Writ," 
19,  S.  C— Philip  r.  Cheap,  1667,  M.,  16,886,  17,019;  1  B.  Sup.,  644,  8.  C— Mackenzie 
V,  Burnet,  1688,  M.,  16,888— Williamson  v.  Urquhart,  1688,  M.,  16,888.  In  Birrel  v. 
Moffat,  it  was  held  that  the  statement  of  authority  cannot  be  made  in  the  deed,  because 
that  cannot  be  looked  at  until  the  authority  to  sign  it  is  proved.  But  this  may  be 
doubted.  (x)  EUiots  v.  Riddle,  1695,  M.,  16,888.  There  is  room  for  doubt 
whether  the  want  of  this  is  a  nullity ;  as  the  general  statement  of  authority  to  sign  in- 
cludes all  the  requisite  subscriptions,  whether  at  the  bottom  or  margin  of  each  page. 

(y)  Philip  V.  Cheap,  aupra.  (z)  Duff  Feud.  Con.,  18— Tait,  79— Dallas  v.  Paul, 

1704,  M.,  16,889— Maver  v.  Russel,  1710,  M.,  16,841.  (a)  Tait,  80— Duff,  14. 
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Where  a  notary's  docquet  contains  his  name  in  his  own  hand- 
writing, it  is  vaUd,  although  it  is  not  subscribed  by  him  (6). 

VI.  Of  Reading  the  Deed  to  the  Party  hefore  Subscription. 

m 

§  684.  Every  deed  ought  before  subscription  to  be  read  over  by 
the  party,  or  to  him  if  he  cannot  read.  The  manifest  propriety  of 
this  proceeding  led  the  Court  in  several  cases  to  reduce  deeds  by 
blind  persons  or  persons  unable  to  read,  where  the  omission  to  read 
them  to  the  granters  before  subscription  was  combined  with  other 
suspicious  circumstances  (d).  It  was  even  held  to  be  an  essential 
solemnity  in  all  such  deeds  that  they  should  be  read  over  to  the 
party  before  subscription  (e).  And  in  one  case  a  will  signed  by  a 
party  was  reduced  (although  there  was  no  proof  of  fraud)  on  the 
ground  that  the  instructions  for  preparing  it  had  been  given  in  May, 
and  that  when  it  was  signed  in  August  it  was  not  read  over  or  its 
substance  recapitulated  to  the  granter  who  was  then  on  his  death- 
bed (/).  It  was  doubtful  on  the  older  cases  whether  a  deed  by  one 
unable  to  read  required  to  be  read  to  him  in  presence  of  the  instru- 
mentary  witnesses  (gr). 

§  685.  These  decisions  (which  were  all  pronounced  before  the 
introduction  of  jury  trials  in  civil  causes)  did  not  properly  discrimi- 
nate between  what  are  by  law  solemnities  essential  to  the  execution 
of  deeds,  and  what  is  merely  a  circumstance — although  an  impor- 
tant one — in  the  question  of  fact,  whether  a  deed  formally  executed 
was  truly  consented  to  by  the  apparent  grantor.  That  distinction 
was  first  brought  out  in  the  leading  case  of  the  Earl  of  Fife  v.  Sir 
James  Duff,  in  which  the  House  of  Lords,  reversing  the  decision  of 


(&)  Gnllen  v.  Thomson,  1781,  M.,  16,842^Gordoii  t^.  Murray,  1766,  M.,  16,818. 

(d)  Falconer  v,  Arbuthnot,  1761,  Elch.,  "Writ,"  No.  26— Roes  v.  Aglianby 
(Lothian's  case),  M.,  16,868 ;  affd.,  11th  June  1794,  10  F.  C,  Appx.,  8,  as  explained 
by  Lords  Gh.  Eldon  and  Redesdale  in  £.  Fife's  case,  1828, 1  Sh.  App.  Ca.,  647,  667- 
Bayne  v.  Belshes,  1798,  Hume  D.,  908— Paterson  v.  Smith,  1809,  Hume  D.,  921. 

(e)  In  Barbour  v.  Caddell,  1790,  Hume  D.,  906,  it  was  so  held  as  to  a  deed  signed 
by  a  mark.  See  also  Petrie  v.  Lithgow,  1742,  M.,  16,941,  S.  C,  Elch.,  "  Testament/' 
No.  8— Young's  Children  v.  Anderson,  1688,  M.,  16,929.  But  when  a  deed  was  signed 
notarially,  it  was  held  not  essential  to  mention  in  the  notary's  docquet  that  it  had  been 
read  over  to  the  party ;  Yorkstoun  v.  Grieve,  1794,  M.,  16,866— Stoddart  v,  Arkley, 
1799,  M.,  16,867— Dewar  v,  McGregor,  1801,  Hume  D.,  918.  CorUra,  Ross  v.  Aglianby. 
1792,  M.,  16,868.  (/)  Arbuthnot  v.  Burnet,  1694,  M.,  16,929 ;  and  see  Robert- 
son V.  Ker,  1742,  M.,  16,942 ;  Elch.,  "  Testament,"  No.  6,  S.  0.  {g)  Compare 
Dewar  v.  McGregor,  tupra  («),  Falconer  v.  Arbuthnot,  nqtra  (tf),  and  Ross  v.  Aglianby. 
iupra  («). 
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the  Court  of  Session,  held  that  it  is  not  an  essential  solemnity  to  a 
deed  signed  by  a  blind  person  that  it  be  read  over  to  him  before 
subscription.  Accordingly,  a  deed  executed  by  such  a  person  with 
his  own  subscription,  and  properiy  attested,  is  probative  and  effec- 
tual until  reduced.  In  the  action  of  reduction  the  granter's  know- 
ledge of  its  contents  is  presumed,  but  may  be  disproved ;  and  the 
fact  of  not  reading  it  over  is  admissible  and  important,  but  not 
conclusive,  evidence  of  the  want  of  such  knowledge  (A). 

(A)  Dnff  V.  the  Earl  of  Fife,  1828, 1  Sh.  Ap.  Ga.,  498 ;  reyersing  80ih  NoYember 
1819,  F.  0.  This  was  an  action  of  redaction  of  a  trost-deed  and  deed  of  entail,  both 
executed  on  7th  October  1808,  and  of  a  deed  altering  them  in  some  respects,  which  was 
executed  on  12th  November  of  the  same  year.  They  were  all  subscribed  by  the  Earl  of 
Fife  with  his  own  hand  when  he  was  blind ;  and  each  bore  the  attestations  of  two  writ- 
nesses  named  and  designed  in  common  form.  The  Court  of  Session  had  reduced  the 
two  first  deeds,  on  the  ground  of  the  omission  to  read  them  over  before  subscription,  and 
also  the  deed  of  alteration,  but  without  stating  distinctly  the  ground  of  that  part  of  their 
decision.  The  House  of  Lords'  judgment  of  reversal  contains  the  following  findings 
(1  Sh.  Ap.,  509):  "  Find  that,  under  the  circumstances  of  this  case,  notwithstanding  the 
defect  in  sight  of  the  Earl  of  Fife,  proved  upon  the  issues  formerly  tried  in  this  cause, 
the  signature  of  the  instruments  in  question  by  notaries  was  not  required  by  the  statute 
of  1679,  and  that  the  signature  of  the  Earl  of  Fife  was  the  proper  signature  to  give 
effect  to  those  instruments,  according  to  the  true  intent  and  meaning  of  the  statute ; 
that  the  signature  of  the  Earl  of  Fife  appearing  on  the  face  of  the  said  instruments,  and 
the  instruments  being  apparently  attested  by  two  witnesses,  the  instruments  apparently 
so  signed  and  attested  are  in  law  probative  deeds ;  and  that  to  impeach  such  instru- 
ments as  probative  deeds  of  the  Earl  of  Fife  the  pursuer  was  bound  to  prove  that  the 
witnesses,  or  one  of  them,  did  not  see  the  Earl  of  Fife  subscribe  the  said  instruments 
respectively,  or  hear  him  acknowledge  his  subscription  thereto ;  that  to  impeach  the 
said  instruments  respectively,  though  iu  law  probative  instruments,  as  the  deeds  of  the 
Earl  of  Fife,  on  the  ground  that  the  Earl  of  Fife  did  not  know  the  contents  of  such  in- 
struments respectively  when  he  subscribed  the  same  respectively,  and  that  therefore  the 
same  were  not  respectively  the  deeds  of  the  Earl  of  Fife,  the  pursuer  was  bound  to  prove 
that  the  Earl  did  not  know  the  contents  of  such  instruments  respectively  when  he  sub- 
scribed the  same  respectively ;  that  it  is  not  a  solemnity  required  by  law  that  the  said 
instruments  respectively  should  have  been  read  over  to  the  Earl  of  Fife  at  the  times  of 
the  execution  thereof  respectively,  or  at  any  other  time  or  times ;  and  that  if  such  in- 
struments respectively  were  duly  executed  and  attested  by  the  Earl,  and  in  law  proba- 
tive instruments,  the  knowledge  of  the  Earl  of  the  contents  thereof  respectively  must 
be  presumed  until  the  contrary  should  be  shown ;  but  that  proof  that  the  said  instru- 
ments respectively  were  not  read  over  to  the  Earl  of  Fife  at  the  time  of  execution 
thereof,  is  evidence  to  be  received  that  he  did  not  know  the  contents  of  such  instru- 
ments respectively,  but  that  such  evidence  is  not  conclusive  evidence  that  he  did  not 
know  the  contents  of  such  instruments  respectively,  inasmuch  as  his  knowledge  of  the 
contents  of  such  instruments  may  be  proved  by  other  evidence  from  which  such  know- 
ledge may  be  inferred ;  that  execution  by  the  Earl  of  Fife  of  the  instrument  purporting 
to  be  a  deed  of  alteration  of  the  deed  of  trust-disposition  sought  to  be  reduced,  suppos- 
ing such  deed  of  alteration  was  executed  and  attested  according  to  the  statute,  and  that 
the  Earl  knew  the  contents  thereof,  is  evidence  to  be  received  to  prove  that  the  Earl  of 
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§  686.  Not  long  after  that  judgment  the  Court  of  Session  found 
that  the  allegations  against  a  deed  were  not  relevant  to  infer  impe- 
tration ;  one  of  them  being  that  it  had  not  been  read  over  or  ex- 
plained to  the  grantor,  who  was  blind  when  he  signed  it  (i). 

The  rule  thus  settled  with  regard  to  deeds  signed  by  blind  per- 
sons with  their  own  hands,  applies  equally  to  deeds  subscribed  no- 
tarially for  persons  unable  to  write. 

VII.   When  Instrumentary  Witnesses  are  required, 

§  687.  When  a  deed  is  subscribed  with  the  party's  own  hand, 
the  attendance  of  witnesses  is  required  expressly  by  the  acts  1540, 
c.  117,  and  1681,  c.  5,  and  indirectly  by  the  act  1593,  c.  179.  The 
act  1579,  c.  80,  fixes  their  attendance  at  notarial  subscription  of 
deeds  importing  heritable  title,  and  deeds  of  great  importance. 

§  688.  Mr  Erskine  (i),  following  Sir  George  Mackenzie  (t), 
and  founding  on  two  decisions  of  old  date,  holds  that  deeds  sub- 
scribed by  members  of  a  corporation,  or  even  by  a  number  of  pri- 
vate persons,  are  efiFectual  without  witnesses;  the  parties  being 
presumed  to  have  been  witnesses  to  each  other's  subscriptions. 
But  one  of  these  cases  (m)  occurred  before  the  act  1681,  and  re- 
lated to  a  writing  in  re  mercatoria;  and  the  other  (n)  is  not  a  pre- 
cedent on  the  general  point,  as  the  obligation  undertaken  by  each 
subscriber  was  less  than  £100  Scots,  and  the  precise  ground  of  de- 
cision is  not  reported  (o).  Of  the  other  cases  which  favour  Mr 
Erskine's  view  two  (jp)  occurred  before  the  act  1681,  and  in  de- 
crees arbitral,  which  were  not  strictly  dealt  with  at  that  time ;  and 
in  the  remaining  case  of  the  same  tendency  (r),  the  writing  (a 
bond  of  astriction)  had  been  homologated  by  both  parties  for  seve- 


Fife  did  know  the  contents  of  such  trust-disposition  and  deed  of  entiul  respectiTely  at 
the  time  when  snch  tmst-disposition  and  deed  of  entail  appear  on  the  face  thereof  to 
have  been  signed  by  the  said  Earl.'* 

With  these  and  some  additional  findings,  the  case  was  remitted  to  the  Court  of  Ses- 
Hion  for  new  trial  on  an  issue — Whether  the  deeds  in  question  were  not  the  deeds  of  the 
Earl  of  Fife  ?  The  result  of  the  second  trial  was  to  cut  down  the  two  principal  deeds,  on 
the  ground  that  one  of  the  instrumentary  witnesses  had  not  seen  the  granter  subscribe, 
or  heard  him  acknowledge  his  subscription ;  E.  Fife,  8  Mur.,  497 ;  4  S.,  386 ;  2  W.  S.. 
166.  («)  Ker  v.  Hotchkis,  1887,  15  8.,  988.  (A)  Erek.,  8,  2.  28. 

(I)  Mack.  Obs.  on  6  Pari.  James  VI  (1579),  c.  80,  obs.  8.  (m)  Forrest  v. 

Veitch,  1676,  M.,  16,970.  (w)  Sea-box  of  Queensferry  v.  Stewart,  1732,  M.. 

16,899.  (o)  Bell  on  Testing  Det^ds,  Lee.  8,  p.  94.  (/»)  Moncur  p.  Wad- 

f\"\],  1615.  M..  16,876— Hunters.  Halyburton,  1682,  M.,  16,880;  11,620.  S.  C. 

(r)  Rutherford  v.  Fcuars  of  Bowdcn,  1748,  M.,  8448. 
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ral  years. — On  the  other  hand,  deeds  signed  by  three  («)  and  four  (/) 
co-obligants  have  been  held  ineflectual  from  wanting  instrumentary 
witnesses  ;  and  a  deed  signed  by  the  Marquis  of  Douglas,  his  cura- 
tors and  a  third  party,  fell  in  consequence  of  the  same  defect,  the 
Court  treating  the  opposite  view  as  "untenable  in  any  case"  (w). 
It  is  inconsistent  with  the  ternas  of  the  statutes;  and  is  objec- 
tionable on  the  ground  that  one  party  to  a  deed  cannot  attest  an- 
other's subscription.  Accordingly,  there  is  good  ground  for  hold- 
ing, with  the  majority  of  text  writers  (x),  that  instnimentary  wit- 
nesses are  required,  however  numerous  the  parties  to  the  deed  may 
be. 

VIII.    Who  may  be  Instrumentary  Witnesses, 

§  689.  It  is  manifest  that  one  who  is  either  blind  (y)  or  insane 
when  a  deed  is  executed,  cannot  be  an  instrumentary  witness  to  it. 
Pupils  also  seem  not  to  be  competent  for  that  office  (2).  Accord- 
ing to  some  eminent  authorities  women  are  disqualified  (a).  But 
this  is  more  than  doubtful.  Originally,  if  any  were  present  at  the 
subscription,  their  names  were  included  in  the  list  of  witnesses  ap- 
pended to  the  deed  (6)  ;  and  although  their  exclusion  in  practice 
naturally  followed  upon  the  statutes  which  required  the  witnesses 
to  subscribe,  and  which  were  passed  when  not  many  men,  and  but 
few  women,  could  write ;  there  seems  to  be  no  good  ground  for  ex- 
cluding them  in  modern  times,  when  they  are  perfectly  fit  for  the 
office  (c).      Accordingly,  in  the  only  modern  case  in  which  the 

(<)  MiUer  v.  Farquhareon,  1885,  18  S.,  888.  The  opinion  of  the  Lord  Ordinary  in 
this  case  (the  very  learned  Lord  Corehouse)  is  against  Mr  Erskine's  view. 

(0  Rankine  v.  Williamson,  1688,  M.,  16,881— See  Welsh  v.  Milligan,  1794,  BeU's 
Fo.  Ca.,  44.  (u)  Douglas  v.  Littlegill's  Crs.,  1742,  M.,  17,088  ;  6  B.  Sup.,  744 ; 

Elch.,  "Writ,"  No.  11,  S.  C.  (x)  Bankt.,  1,  11,  33— Bell  on  Testin^eeds, 

Lee.  8,  page  88,  et  »*y.— More,  898— Tait  Ev.,  88— Duff  Feud.  Con.,  28— Con/ra,  1  Ross 
Lee.,  161— The  point  was  raised  in  Smith  v.  Bank  of  Scotland,  25th  January  1821, 
F.  C.  (y)  A  deed  was  reduced  on  tlie  verdict  of  a  jury  finding  that  one  of  the 

witnesses  was  almost  quite  blind;  Cunningham  v.  Spence,  1824,  8  Mur.,  402;  8  S.,  205, 
S.  C.  (*)  Ersk.,  4,  2,  27—1  Ross  Lee,  148— Tait  Ev.,  84— Duff  Feud.  Con.,  15 

—Davidson  v.  Charteris,  1788.  M.,  16,899;  Elch.,  "  Witness,"  No.  2— But  see  contra  D. 
Queensberry  d.  Barker,  7th  July  1810,  F.  C— Home  v.  Home,  1582,  M.,  8906— See  also 
Fountainhall,  8  B.  Sup.,  844.  (a)  Ersk.,  4,  2,  27— Bankt.,  1,  11,  27— ib.,  4,  80, 

20 — 1  Ross  Lee,  148.  In  the  opinions  of  John  Clerk  (Lord  Eldin),  Adam  Gillies  (Lord 
Gillies),  and  David  Cathcart  (Lord  Alloway),  in  the  Dalrymple  cause,  it  is  stated  that  a 
woman  cannot  be  an  instrumentary  witness;  see  2  Hag.  Con.  Rep.,  Appx.,  110, 124, 142. 

(6)  1  Ross  Lee.,  125— More,  399.  (e)  The  point  is  stated  as  doubtful  by 

Mackenzie,  Obn.  on -6  Pari.  James  VI  (1570),  c.  80 — and  Burnett  on  Cr.,  890,  note.  Pro- 
fessor More  thinks  wonicn  aro  admissible;  Notes  to  Stair,  31)9. 
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point  arose,  an  issue  was  tried,  Whether  the  subscription  of  a  fe- 
male as  witness  was  genuine  ? — ^thereby  inferring  that  she  was  com- 
petent (d). 

As  the  witnesses  must  subscribe  the  deed,  a  person  who  cannot 
write,  or  who  can  only  write  his  initials,  is  incompetent  (c). 

§  690.  The  old  objection  of  interest  was  much  limited  in  regard 
to  iustrumentary  witnesses,  on  the  ground  that  the  law  should  not 
hold  as  disqualified  those  who  were  chosen  by  the  parties  to  attest 
their  deeds  (/).  Thus  legatees  in  small  sums  (gr),  and  even  a  "con- 
siderable legatee"  (A),  were  held  competent ;  and  deeds  of  nomina- 
tion to  a  gratuitous  office,  e,g,,  trustee  or  executor,  have  been  re- 
peatedly sustained,  where  the  person  so  named  was  one  of  the 
witnesses  to  the  granter's  subscription  (i).  A  will  was  even  held 
effectual,  where  one  of  the  witnesses  was  both  a  legatee  in  a  small 
sum  and  an  executor  (k).  But  where  the  creditor  in  a  bond  was 
one  of  the  witnesses  to  the  debtor's  subscription,  the  deed  Was  very 
justly  held  null  (J).  The  late  statutes  (w),  which  abolished  the 
objection  of  interest  as  a  ground  for  excluding  witnesses  in  Courts 
of  law,  and  admitted  the  parties  as  witnesses  in  most  civil  causes, 
do  not  (it  is  thought)  remove  this  objection  to  iustrumentary 
witnesses ;  and  considering  how  many  and  dangerous  frauds  would 
be  perpetrated,  if  a  party  could  legally  witness  all  deeds  in  his  own 
favour,  there  is  good  ground  for  retaining  the  disqualification.  In 
practice  it  need  hardly  be  observed,  one  who  has  any  interest  under 
a  deed  should  never  be  chosen  to  attest  it. 

§  691.  The  objections  of  relationship  (n),  agency  (o),  and  in- 
famy {p ),  were  held  not  to  apply  to  iustrumentary  witnesses  at  a 
time  when  these  were  peremptory  groimds  of  exclusion  in  other 
matters.     But  the  admissibility  of  an  iustrumentary  witness  so 


(<f )  Setton  V,  Setton's  Tr.,  1816, 1  Mur.,  10.  The  Bubscription  was  found  not  to  be 
genuine.  (e)  <Setton  v.  Setton*a  Tr.,  tupra — Meek  o.  Dunlop,  1707,  M.,  16,806 

—Stewart  v.  Stewart,  1779,  M.,  16,906.  (/)  1  Boss  Lee.,  148— Duff  Feud. 

Con.,  16.  (g)  Ingram  v.  Steinson,  1801,  M.,  "Writ,"  Appx.,  No.  2. 

(h)  Grahame  v.  M.  Montrose,  1685,  M.,  16,887.  (t)  MitcheU  i;.  MiUer,  1742, 

M.,  16,900— Tennent  v.  Tennent's  Tr.,  1742,  Elch.,  "Writ,"  No.  12— Scott  ».  Caver- 
hiU,  1786,  M.,  16,779—Ingram  ».  Steinson,  1801,  M.,  "Writ,"  Appx.,  No.  2^Gmtra, 
Laird  of  Innerleith  v.  Bishop  of  Glasgow,  1618,  M.,  16,876— and  Ersk.,  4,  2,  27. 

(k)  Ingram  v,  Steinson,  supra,  (I)  Bobertson  v.  Abercrombie,  1627,  M.. 

16,879—1  Boss  Lee.,  148.  (m)  16  and  16  Vict.,  c.  27,  J  1—16  Vict.,  c.  20,  H  2,  3. 

(n)  Ersk.,  4,  2,  27— Hamilton's  Crs.  v.  Hamilton,  1718,  M.,  16,784— Falconer  r.  Ar- 
buthnot,  1760,  M.,  16,769— Thomson  v.  Borthwick,  1742,  Elch.,  "Witness,"  No.  16. 

(o)  Ersk.,  supra— Scott  v.  Caverhill,  1786,  M.,  16,779— E.  March  t>.  Sawyer,  1740. 
M.,  16,767.  (/))  Er^ik.,  rapra— Baillie  v.  Lockhart.  1710,  M.,  8438;  10,891,  S.  C. 
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tainted  was  limited  to  facts  immediately  connected  with  the  res 
gestae  of  executing  the  deed.  And  accordingly,  he  was  not  allowed 
to  be  examined  as  to  whether  the  granter  of  a  bond,  being  in  mino- 
rity, had  represented  himself  to  be  major  (r),  or  whether  the 
granter  of  a  deed  affecting  heritage  was  in  liege  pouatie  at  its 
date  («). 

IX.  How  many  Witnesses  are  required, 

§  692.  In  all  deeds  signed  by  the  party  himself  and  requiring 
to  be  attested,  two  witnesses  are  required,  being  the  smallest  num- 
ber which  could  come  under  the  term  "witnesses"  in  the  acts  of 
1540,  and  1681.  The  act  1579,  c.  80,  requires  four  witnesses  to 
the  notarial  subscription  of  deeds  importing  heritable  title  and 
deeds  "of  great  importance"  (t).  The  number  required  in  other 
deeds  and  testaments  signed  notarially  is  considered  afterwards. 

The  same  witnesses  may  attest  the  subscriptions  of  any  number 
of  parties,  whether  signing  themselves  or  using  notaries  {v)} 

X.  Of  the  Witnesses'  knowledge  that  the  Subscription  is  genuine, 

§  693.  The  acts  1681,  c.  5,  prohibits  persons  from  subscribing 
as  witnesses  unless  they  "  then  know  the  party ; "  and  it  declares 
that  persons  contravening  the  provision  shall  be  punished  as  acces- 
sory to  forgery.  But  this  irregularity — like  that  of  the  witness  not 
seeing  the  party  subscribe,  or  hearing  him  acknowledge  his  sub- 
scription, for  which  the  same  sanction  is  provided  {x) — is  also  fatal 
to  the  deed  (y).  The  act  has  been  liberally  interpreted  as  to  the 
extent  of  the  witnesses'  acquaintance  with  the  party.  He  may 
safely  and  validly  attest,  provided  he  has  credible  information  from 
those  present,  or  even  from  the  person  subscribing,  that  that  person 
is  the  granter  of  the  deed  (a).     In  such  cases,  however,  the  meagre 

(r)  Thomson  v,  Borthwick,  avpra,  (%)  Ersk.,  wpra — Hamilton  v.  Hamilton, 

supra — But  see  Falconer  v.  Arbuthnot,  supra.  (t)  This  was  enforced  in  Sclanders 

V.  Hill,  1710,  M.,  6844— Abercrombie,  1618,  M.,  16,829.  (ti)  Hardie  v,  Hardie, 

6th  December  1810,  F.  C.  (x)  See  infra  (a).  (y)  Campbell  v,  Robert- 

son, 1698,  M.,  10,887.    See  Young  v.  Glen,  1770,  M.,  16,905;  Hailes,  864,  S.  G. 

{z)  In  Walker  v,  Adamson,  1716,  M.,  16,896,  a  deed  was  sustained  where  the  wit- 
nesses were  merely  informed  by  the  neighbours  and  the  person  subscribing  that  she  was 
the  granter ;  but  in  GampbeU  v.  Robertson,  supra^  where  a  boy  of  fourteen  was  called 


^  The  signature  of  a  subscriber  of  the  memorandum  or  articles  of  association  of  a 
company,  under  the  Companies  Act  1862,  is  sufficiently  attested  by  one  witness ;  25 
and  26  Vict.,  c.  89,  ?§  11,  16. 


44: 


w*  rsn^'^i.s  T' 


§  '\?r- 


t::-.w;--:or  whi-.h  the  w:".i-!*  hvi  k»  to  tLr  rr^i-tersiii-ntity  wc-^ii-l 


Liiii  sc'-iforfce/  -or  ilhi  iL^  x.-irrr  .1:1  a:  :1t  iiiie  •:-:  xhe  wi triers 

•    »■»-  »»»  ••«  ^  -      *___     ^V  . 

Iz.  .^T     :  :*:r  trials  .:  vL-r  Eir!  .:  Fi:V>  v-i:?^  tl-r  i*  iii:  o.vTirr-*. 

_      *"•  ♦■»-■%  •  •  —■•  •■•-  ■*  *      ^^  ^ 

*  *-*  -  — -^  -  *—  ^ 

m-:TL.-i^  w:.-:  m  n.r  ^*rrr  :»  i. ::::t*i  i-  >ir>  :-ri.^     ii.'r  L#,ri  ' — -- 

r-_      TK—^"-  ^«;<ii        I-    r      ».    .  •      _■»     .-       —''- T   \_^  ♦      ^  — *-^     '—""_.«    -       *.—    *      *  •■  ..i  ■'V  * -~  ^TP-      *"      ' 

»    ..      ►     r .    -HE-  "-..1.         *--      -.•V,         .      ».    -—       --^      .  ''j  —  •  __ "    •  ..^.-  -  —  ••  •■  'T 

:L:»:r:>  Ji^firl  'v:  i*.iz.:"vV»i^  it.     Iz.  >i'.i  .uj^n*^  tI-c^  -■^  cI:  ''-r 
z.»:    L_zi«:'il~7.  u  Tlr*    i*r-«i  Li*i  z^.r  V^ec  :cT    t  Tl-r  znjiT^rs  Ltzj*:> 

T«rCTt*;il  i.j>  -jrilS-'r-TTI'  C  lZ.«i  i*.iTj. 'K^jr-Lri^C.T-        5«1-  -sTr-L  if  IT  -Ik- 


■>»*r'Xi.-u*ir  aa-u-.-^s^ite!!*-  ia'-wc:.^.  ?ar  iiu*-  "uac  its    ra^t-^i.   mn^*!^'  jcr  1» 


:^<l^.^  jri*.u.  *'»xl.  3L. 


a»-*»«.     • 


»i^    m.. 


^.n. 


iii  :^ 


•   tPP-- 


•    »•  •-»• 


§  698.  WITNESSES  TO  DEEDS.  443 

a  blind  person,  without  some  such  identification,  would  be  insuffi- 
cient. 

§  695.     When  the  deed  is  not  signed  in  presence  of  the  attesting 

witnesses,  the  grantor  should  acknowledge  his  subscription  to  them 
in  express  words.  But  a  virtual  acknowledgment,  or  one  exhibited 
by  conduct,  not  by  words,  is  suflBcient,  provided  it  be  clear  and  un- 
equivocal (c). 

§  696.  In  deeds  signed  by  notaries  the  witnesses  attest  the 
party's  notarial  execution,  and  not  merely  the  notaries'  signatures. 
The  act  1681,  c.  5,  accordingly  enjoins  witnesses  not  to  subscribe, 
unless  they  "  saw  or  heard  the  party  give  warning  to  a  notar  or 
notars  to  subscribe  for  him,  and  in  evidence  thereof  touch  the 
notar's  pen."  This  enactment  (like  those  already  noticed)  is  en- 
forced with  nullity  of  the  deed  (d). 

§  697.  The  attestation  is  valid,  although  the  body  of  the  deed 
was  purposely  concealed  from  the  witness  ;  for  he  has  only  to  at- 
tend to  the  genuineness  of  the  subscription,  not  to  the  terms  of  the 
writing  authenticated  (e). 

XI.  0/ Subscription  by  the  Instrumentary  Witnesses, 

§  698.  As  already  mentioned,  the  act  1540,  c.  117,  ordained 
that  "  na  faith  be  given  "  to  writs  which  did  not  bear  the  subscrip- 
tions of  the  grantor  and  witnesses.  But  the  latter  requisite  was 
not  observed  in  practice  (/).  It  was  made  imperative  by  the  act 
of  1681,  c.  5  (gr),  and  has  since  that  time  been  considered  as  indis- 
pensible  to  subscription  either  by  the  parties  themselves  or  nota- 
rially (A).  The  witnesses  require  to  sign  only  the  last  page,  how- 
ever long  the  deed  may  be  (t). 

(f)  Per  Lord  Chief  Commiflsioner  in  Earl  of  Fife's  case,  tupra,  and  per  L.-Ch.  Eldon 
in  same  case  on  appeal,  2  W.  S.,  201 — BeU  on  Testing  Deeds,  272. 

(d)  Storach  ».  Cheyne,  1678,  M.,  12,668.  In  Farmers  v.  Myles,  1760,  M.,  16,849, 
the  deed  fell,  because  three  of  the  witnesses  did  not  hear  the  authority  given  or  see  the 
notaries'  pens  touched.  In  Johnston  v.  Johnston,  1698,  4  B.  Sup.,  418,  a  deed  was  re- 
duced, because  two  of  the  witnesses  signed  in  presence  of  the  grantor,  but  without  hear- 
ing warrant  given  to  the  notaries,  and  another  denied  his  subscription.  See  also  An- 
derson V.  Cock,  1709,  M.,  16,840,  where  the  nullity  was  that  one  of  the  witnesses  added 
to  his  signature,  "  witness  to  the  co-notary's  subscription."  So  deeds  signed  at  different 
places  with  two  different  witnesses  to  each  notary's  signature,  instead  of  four  witnesses 
seeing  the  whole  notarial  subscription,  have  been  reduced,  although  the  party  admitted 
his  authority  to  sign ;  Holland  v.  RoUand,  1767,  M.,  16,861— Whyte  v.  Knox,  1711, 
M.,  16,841— M'Morran  v.  Black,  1624,  M.,  16,880— 5^wpra,  g  682. 

(«)  Ormistoii  v.  Hamilton,  1708,  M.,  16,890.  (/)  Ersk.,  3,  2,  7. 

Iff)  Supra,  §  642.  (A)  Ersk.,  3,  2,  13— Tait,  82— Duff  Feud.  Con.,  16. 

(»•)  1696,  c.  15. 
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It  is  indlspensible  that  each  witness  should  sign  with  his  own 
hand,  and  not  use  the  intervention  of  another  person  whose  pen  he 
has  touched  (k) ;  and  a  subscription  by  initials  is  ineffectual  (J), 
Each  ought  to  add  the  word  "  witness  "  to  his  signature ;  but  that 
is  not  essential  to  the  attestation  (m). 

§  699.  Where  one  of  the  witnesses  to  a  notarial  subscription 
added  to  his  signature  "witness  to  the  co-notary's  subscription," 
the  attestation  was  held  to  be  limited,  and  the  deed  fell,  although 
the  docquet  bore  that  it  was  signed  by  two  notaries  before  four 
witnesses  (n). 

§  700.  Witnesses  who  attest  the  subscriptions  of  several  parties 
signing  unico  contextu,  require  to  sign  only  once;  but  their  subscrip- 
tions should  be  repeated  (although  that  is  not  indispensible),  when 
any  of  the  parties  sign  separately  (o). 

§  701.  The  witnesses  to  subscription  by  the  same  party  may 
sign  at  different  times,  e.gr.,  when  one  sees  the  subscription  ad- 
hibited and  the  other  hears  it  acknowledged  {p)  \  and  it  is  not  in- 
dispensible  that  witnesses  to  a  notarial  subscription  should  sign  at 
the  same  time  (r).  In  all  cases,  however,  the  deed  must  be  com- 
plete before  it  is  produced  in  judgment  (»).  And  if  it  appears  that 
any  of  the  subscriptions  were  adhibited  ex  intervcUlo,  the  jury  will 
have  to  determine  on  the  evidence,  whether  the  deed  so  attested  is 
the  same  as  the  deed  executed  (t), 

§  702.  A  deed  signed  by  the  witnesses  in  anticipation  of  a  sub- 
scription which,  although  genuine,  was  not  adhibited  or  acknow- 
ledged in  their  presence,  is  null  (w).* 

XII.  0/the  Testing  Clause. 

§  703.  Every  formal  deed  must  conclude  with  a  testing  clause, 
in  which  are  set  forth  the  facts  relating  to  its  execution  and  au- 
thentication.    This  clause  mentions — (a)  the  number  of  pages  of 

(A;)  Setton  v.  Setton'a  Tr.,  1816, 1  Mur.,  9— Stewart  v,  Stewart,  1779,  M.,  16,906. 

(/)  Meek  v.  Dunlop,  1707,  M.,  16,806.  (m)  MorriBon  v.  L.  Salton,  1694, 

4  B.  Sup.,  168~L.  Blantyre,  1850,  18  D.,  40.  (n)  Anderaon  v.  Cock,  1749, 

M.,  16,840.  (o)  See  Edmonstone  v.  Edmonstone,  1749,  M.,  16,901. 

{p)  Robertson  v.  M*Caig,  1828,  2  S.,  644.  (r)  See  Straiton  v.  BobertBon, 

1710,  M.,  8844.  («)  Straiton  v,  Robertson,  tupra.  {t)  Compare 

Frank  v.  Frank,  1796,  M.,  16,824,  affd.  1809, 16  F.  C,  Appx.,  758,  with  Hume  •.  Dick- 
son, 1780,  M.,  16,898.  (a)  Young  v.  Ritchie,  1761.  M.,  17,047. 


'  Muclean  or  Morrison  v.  Maclean,  1868,  1  Macph.,  804. 
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which  the  deed  consists,  when  it  extends  over  more  than  one — (b) 
the  name  and  designation  of  the  writer — (c)  the  fact  that  the  deed 
was  subscribed  by  the  granter — (d)  the  date  and  place  of  sub- 
scription— (e)  the  names  and  designations  of  the  witnesses — (f) 
the  marginal  additions,  interlineations,  or  erasures,  if  there  be  any 
such. 

§  704.     A — Mentioning  the  number  of  pages. — The  act  1696, 
c.  16,  directs  that,  in  deeds  written  bookways,  "  the  end  of  the  last 
page  make  mention  how  many  pages  are  therein  contained."    This, 
however,  is  not  indispensible  in  deeds  written  on  one  sheet  {x)\  and 
in  other  cases  it  is  enough  to  mention  merely  the  nimiber  of  sheets 
of  which  the  deed  consists  (y).     Even  errors  in  the  enumeration  of 
the  pages  have  been  overlooked,  where  it  served  to  indicate  the 
proper  number ;  as  in  the  cases  of  a  deed  written  on  ten  pages, 
bearing  to  be  "  on  this  and  the  ten  preceding  pages  "  (2),  and  of  an 
instrument  of  sasine  in  the  old  form  written  on  nine,  and  bearing 
to  be  on  eight  pages  (a).     A  deed  was  sustained  where  the  testing 
clause  stated  that  it  was  written  "  on  this  and  the  twelve  preceding 
pages,"  and  the  word  "  pages  "  was  on  erasure  (6);  and  where  a  deed 
consisting  of  seven  pages  bore  to  be  "  written  on  this  and  the  six 
preceding  pages,"  but  x  was  on  erasure,  the  deed  was  sustained  (c); 
as  was  also  a  deed  whicR  was  stated  to  be  "  written  on  this  and  the 
twelve  preceding  pages,"  the  letters  ve  being  on  erasure  (rf).     In 
these  cases  the  letters  which  were  not  written  over  erasures  would 
not  have  corresponded  to  any  other  numbers  than  those  of  which 
the  deeds  respectively  consisted.    In  another  case  a  deed  on  several 
sheets  was  sustained  without  the  pages  being  numbered  at  all,  the 
catchwords  identifying  the  several  pages  as  consecutive.     But  the 
Court  were  in  a  great  measure  moved  by  its  being  a  marriage-con- 
tract, on  which  marriage  had  ensued  (e). 

(x)  Macdonald  v.  Macdonald,  1778,  M.,  16,956— Hailes,  789,  S.  C— Robertson  v. 
Ker,  1742,  M.,  16,966,  Elch.,  "  Writ,"  No.  10,  S.  C— See  wpra,  §  669.  An  instrument 
of  sasine  on  one  page,  bearing  to  be  on  this  and  the  two  preceding  pages,  was  sustained ; 
Morrison  v,  Ramsay,  1826,  6  S.,  160.  (y)  Henderson  v.  Wilson,  1797,  M., 

17,069 ;  16,444 ;  M.,  App.  "  Tailzie,"  No.  8.  S.  C.  (1)  Smith  v.  North  B.  Insur. 

Co.,  1860,  12  D.,  1182.  (a)  Dickson  o.  Cunningham,  1829,  7  S.,  608;  affirmed 

6  W.  S.,  667~See  also  M'Ghie  v,  Leishman,  1827, 6  S.  D.,  768.  Mentioning  the  pages 
in  instruments  of  sasine  is  required  by  1686,  c.  17.  (h)  Morrison  t*.  Nisbet, 

1829,  7  S.,  810.  (c)  E.  Gassilis  v,  Kennedy,  1881,  9  S.,  668.    Sasine  and  con- 

firmation had  passed  on  the  deed  forty  years  before  the  question  as  to  its  validity  was 
raised.  (d)  Gaywood  v,  M'Eeand,  1828,  6  S.,  991.  (e)  Porteous  v. 

Bell,  1767,  6  B.  Sup.,  866.  This  case  was  not  properly  decided  on  the  principle  of  rei 
irUervenhu,  by  which  there  could  be  no  doubt  that  the  deed  had  been  validated.  See 
the  chapter  on  rei  interveiUuSf  below,  {  816,  e^  aeq. 
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§  705.  These  decisions  leave  the  question  still  open,  Whether 
a  deed  is  null  where  the  number  of  pages  is  omitted,  or  where  the 
statement  of  them  is  so  inaccurate  as  to  be  equivalent  to  an  omis- 
sion ?  On  the  one  hand,  the  act  1696  does  not  declare  that  deeds 
in  which  the  pages  are  not  enumerated  shall  be  held  null.  But  on 
the  other  hand,  it  only  allows  parties  to  write  their  deeds  bookways, 
provided  the  number  of  pages  be  mentioned ;  and  it  is  only  deeds 
marked  and  signed  in  the  prescribed  mode,  which  the  act  declares 
to  be  valid  as  those  in  the  old  form.  Compliance  with  the  require- 
ments of  that  act  seems  therefore  to  be  an  essential  condition  to 
the  validity  of  deeds  written  by  way  of  book.^® 

§  706.  It  is  proper,  but  not  essential,  that  the  number  of  sheets 
be  mentioned  in  deeds  written  in  the  old  form  of  a  roU,  with  the 
several  portions  pasted  together  (/). 

§  707.  B — Naming  and  designing  the  writer, — The  act  1593, 
c.  179,  required  all  deeds  to  make  special  mention  in  "  the  hinder 
end  thereof,  before  the  inserting  of  the  witnesses  therein,  of  the 
name,  surname,  and  particular  remaining  place,  diocesie,  and  other 
denomination  of  the  writer  of  the  body  of  the  foresaid  original  vmts 
and  evidents ;  otherwise  the  same  to  make  na  faith  in  judgment 
nor  outwith  in  time  coming."  Although  this  enactment  was  suffi- 
ciently clear  and  stringent,  the  Court  disregarded  it ;  and  where  the 
writer  was  neither  named  nor  designed,  allowed  the  defect  to  be 
supplied  by  a  condescendence  and  proof  (j).     This  led  to  the  pro- 

(/)  See  Sclater  v.  Clyne,  1831,  9  S.,  248.  {g)  See  cases  in  M.,  16,869; 

16,860;  17,016 ;  17,019  ;  17,020—4  B.  Sup.,  168— Br.  Synop.,  2708. 


^0  It  is  thought  that  a  deed  cannot  receiTe  effect  as  probative  by  the  law  of  Scotland, 
if  the  number  of  pages  be  not  mentioned  in  the  testing  clause.  Where  a  deed  was 
written  on  five  separate  sheets  of  parchment,  and  on  one  side  only  of  each  sheet,  and 
where  the  testing  clause  bore  that  it  was  "  written  on  this  and  the  four  preceding  skins 
of  duly  stamped  parchment,"  and  did  not  state  the  number  of  pages  on  which  it  was 
written,  and  where  each  page  was  not  numbered,  Lord  Cowan  (Ordinary)  held  that,  in 
both  particulars,  there  was  a  non-compliance  with  the  requirements  of  the  statute,  &tal 
to  the  validity  of  the  deed  as  a  probative  Scotch  deed ;  and  the  First  Division  found 
that  the  deed  was  not  "  authenticated  according  to  the  requirements  of  the  statutes," 
and  was  not  "  probative  according  to  the  law  of  Scotland ;"  Earl  of  Hopetoun  «.  Scots 
Mines  Co.,  2d  June  1864,  reported  1866, 18  D.,  789,  747.  See  also  Thomson  v.  Mac- 
Crummen's  Trustees,  1866, 18  D„  470  ;  affirmed  and  reported  under  name  of  Galbraith 
and  Others  (MacCrummen's  Trustees)  v.  the  Edinburgh  and  Glasgow  Bank,  1869,  81 
Scot.  Jur.,  426.  The  act  19  and  20  Vict.,  c.  87,  abrogating  pagination  as  a  solemnity, 
does  not  affect  the  provision  of  the  act  1696,  c.  16,  or  of  any  other  act  or  acts  of  Par- 
I  liament  "  as  to  mentioning  in  the  testing  clause  the  number  of  pages  of  which  the  deed 

consists."     See  infra^  {  786,  note. 
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vision  in  the  act  1681,  c.  5,  which  enacted  and  declared  that  "  all 
writs  to  be  subscribed  hereafter,  wherein  the  writer  and  witnesses 
are  not  designed,  shall  be  null,  and  are  not  snppliable  by  conde- 
scending upon  the  writer,  or  the  designation  of  the  writer  and  wit- 
nesses/' Since  the  passing  of  this  act  the  omission  to  name  and 
design  the  writer  of  a  deed  has  repeatedly  been  held  a  nullity, 
which  could  not  be  removed  by  proof  {h)}^ 

§  708. »  As  the  act  of  1681  is  declaratory  as  well  as  enactive,  it 
may  be  said  to  have  restored  to  full  force  the  previous  act  of  1593, 
w^hich,  although  it  had  been  disregarded  by  the  Court,  was  still 
unrepealed  (t).  But  the  full  and  precise  designation  required  by 
the  older  statute  has  not  been  exacted.  It  is  enough  if  the  general 
terms  of  the  act  of  1681  be  observed,  by  the  writer's  name  and  de- 
signation being  set  forth  in  such  a  manner  as  to  identify  him ;  and 
the  Court  will  determine  in  each  case  whether  the  designation  is 
sufficient  for  that  purpose  (k).  Thus  deeds  have  been  sustained  in 
which  the  writer  was  designed  as  "  notary"  (Z),  and  "writer"  (m), 
(i.c.,  attorney),  without  the  place  being  specified  where  he  carried 
on  his  business.  And  a  deed  in  the  Scotch  form,  written  and  exe- 
cuted in  Dublin,  the  writer  of  which  was  designed  as  "  A  B,  gentle- 
man," was  at  first  held  null,  but  was  afterwards  sustained  on  the 
ground  that  it  must  be  presumed  he  resided  in  Dublin,  in  which 
place  "gentleman"  was  used  to  designate  persons  above  the  rank 
of  traders  or  manufacturers  (n).  So  a  testing  clause  in  the  terms 
"  I  have  subscribed  these  presents,  written  by  A  B  at  Auchter- 
house,"  was  held  to  be  effectual  (o)  ;  as  was  also  a  deed  in  which 

(h)  Robs  v.  Robs,  1711,  M.,  16,867— Macfarlane  v.  GrieTe,  1790,  M.,  8469,  17,057— 
Kilpatrick  v.  Ferguson,  1704,  M.,  12,061, 17,022— Irvine  v.  M'Jore,  1710,  M.,  12,284. 
In  this  last  case  the  deed  had  been  copied  by  an  ignorant  clerk  from  another  deed 
which  had  been  written  by  a  different  person,  and  the  derk  omitted  to  snhetitnte  his 
own  name  for  that  of  the  writer  of  the  other  deed.  (t)  This  seems  to  be  Mr 

Erskine's  view ;  see  b.  8,  2,  {  12.  (k)  Ersk.,  8,  2, 12— Cases  in  foUowing 

notes— and  infra,  i  720.  (l)  M'Micken  v.  Kennedy,  1706,  M.,  16,916. 

(ffi)  Rules  V,  Craig's  Crs.,  1712,  M.,  16,920.  («)  Murray  v.  Semple,  1714, 

M.,  16,921,  affd.  on  another  point,  Rob.,  282.  (o)  Duncan  v.  Scrimzeour, 

1706,  M.,  16,914. 


11  Where  a  testing  clause  bore  that  the  first  eight  pages  of  a  deed  were  written  by 
W.J.,  and  the  remaining  ten  pages  by  G.H.,  and  where  an  essential  part  of  the  deed, 
occurring  on  page  16,  was  in  fact  written  by  W.J.,  it  was  held  that  the  deed  was  not 
probative  according  to  the  law  of  Scotland,  though  it  was  argued  that  the  true  state  of 
the  fact  was  evident  from  ocular  inspection ;  Earl  of  Hopetoun  o.  Scots  Mines  Co., 
1864,  reported  1866,  18  D.,  789,  747. 


448  TESTING  CLAUSE.  §  708- 

m 

the  writer  was  designed  as  "  clerk  to  the  signet,"  in  mistake  for 
"  clerk  to  A  B,  writer  (or  clerk)  to  the  signet*'  {p).  On  the  other 
hand,  a  deed,  the  writer  of  which  was  merely  described  as  "  writer 
hereof,"  was  held  null,  as  omitting  his  designation  entirely  (r). 
And  a  decree-arbitral,  written  by  the  clerk  to  the  submission,  was 
found  to  be  invalid,  as  not  containing  the  writer's  name  and  desig- 
nation, although  these  were  mentioned  narrative  in  the  body  of  the 
document  which  was  signed  by  him  as  clerk  to  the  submission  («). 
And  where  a  testing  clause  bore  that  the  deed  was  subscribed  at 
Dashers,  "  before  these  witnesses,  John  Murdoch,  oflRcer  in  Dashers, 
Hugh  Mitchell,  shoemaker  there,  and  the  said  Greorge  Leny,  wit- 
ness also  to  the  other  marginal  note  on  this  page,  place,  date,  and 
writer  foresaid,"  the  deed  was  held  null,  although  Leny  was  a  pro- 
fessional writer,  and  was  well  known  in  the  place  where  the  deed 
was  executed  ((). 

§  709.  The  act  1593,  c.  179,  ordains  that  the  writer  be  named 
and  designed  "  before  the  inserting  of  the  witnesses."  The  deed, 
however,  is  valid  although  their  positions  should  be  transposed  («). 
And  a  testament  was  sustained,  the  writer  of  which  was  mentioned 
in  the  body  of  the  deed  merely  as  a  witness,  but  added  to  his  sub- 
scription "witness  and  writer  hereof"  (v).  An  assignation  was 
sustained  in  which  the  writer  was  not  designed  in  the  testing 
clause,  but  by  the  words  "  and  writer  hereof,"  being  added  to  his 
subscription  as  a  witness.  It  was  also  held  not  to  be  too  late  to 
complete  the  deed  by  making  this  addition,  though  it  had  been 
produced  in  a  process  of  competition  for  an  oflSce  of  executor,  and 
the  record  had  been  closed,  and  an  interlocutor  pronoimced,  in 
which  it  was  referred  to  in  its  incomplete  state.  The  point,  how- 
ever, was  mixed  up  with  a  question  of  homologation  (x).^ 

(p)  Scott  V.  Dalrymple,  1781,  M.,  8888.  (r)  Kennedy  v.  Oswald.  1710 

(not  rep.),  noted  in  Bules  v.  Craig's  Crs.,  aupra,  («)  Perry  o.  Meikle,  25th 

November  1808,  F.  C.  (t)  Lockhart  t>.  Kay,  16th  February  1816,  F.C.    The 

writer  was  not  mentioned  in  any  other  place.    See  also  Ross  t>.  Ross,  1711,  M.,  16,867. 

(tt)  Ewing  V.  Semple,  1789,  M.,  1852 ;  5  B.  Sup.,  211,  S.  G.  (o)  Dronnan 

V.  Montgomery,  1716,  M.,  16,869.  {x)  Macpherson  v,  Macpherson,  1855, 17 

D.,  857. 


IS  A  settlement  by  a  husband  and  his  wife,  conveying  heritage,  was  holograph  of  the 
husband  except  a  few  lines,  which  were  unimportant,  and  which  were  written  by  the 
wife.  The  deed  bore  to  be  "  written  with  our  own  hands  "  (the  numbet  of  pages,  the 
date,  and  the  witnesses  being  mentioned).  The  Court  held  (1)  that  the  deed  was  holo- 
graph of  the  husband;  (2)  that,  in  any  view,  it  was  duly  authenticated,  the  conveyance 
of  the  heritage  furnishing  a  sufficient  designation  of  the  writers  of  the  deed ;  Laurie  r. 
Laurie,  1859.  21  D..  240. 
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§  710.  A  deed  partly  written  and  partly  printed  is  effectual, 
provided  the  person  who  filled  in  the  written  portions  is  named  and 
designed  (y)?^ 

§  711.  The  act  of  1593  only  requires  the  writer  of  the  "  body  " 
of  the  deed  to  be  mentioned ;  whereas  the  act  of  1681  speaks  of  the 
writer  generally,  and  jequires  the  witnesses  to  be  designed  in  the 
"  body  of  the  writ."  The  proper  construction  of  these  provisions 
is  that,  as  the  witnesses'  names  and  designations  are  part  of  the 
body  of  the  deed,  the  writer  of  the  clause  which  contains  them  must 
be  named  and  designed.  But  it  has  been  repeatedly  held  that  a 
deed  is  valid  although  the  writer  of  the  testing  clause  is  not  named 
and  designed,  provided  the  writer  of  the  previous  part,  the  "  body," 
of  the  deed  is  properly  set  forth  (z).  If,  however,  the  testing  clause, 
besides  the  res  gestae  of  the  authentication,  contains  part  of  the 
substance  of  the  deed,  e.y.,  a  consent  by  a  person  having  an  interest 


(y)  Stirling  v,  E.  Glasgow,  1711,  4  B.  Sup.,  866-Spotf8  Ore.,  1711,  M..  16,868— 
Allardice  v.  Forbes,  1710,  M.,  16,862.  (z)  Watson  v.  Scott,  1688,  M.,  16,860 

—Gray  v.  Scott,  1708,  M.,  12,602— White  v.  Henderson,  1710,  M.,  16,864— L.  Edmon- 
stone  V,  L.  Woolmet,  1722,  M.,  16,862,  note— Andrews  v.  Thomson,  1886, 14  S.,  589— 
Lindsay  v.  Giles,  1844,  6  D.,  771. 


IS  The  84th  section  of  the  Titles  to  Land  Act,  21  and  22  Vict.,  c.  76,  "  An  Act  to 
simplify  the  forms,  and  diminish  the  expense  of  completing  titles  to  land  in  Scotland," 
provides  that  "  all  deeds,  writs,  and  instruments  whatever,  mentioned  or  not  mentioned 
in  this  act,  having  a  testing  clause,  may  be  partly  written  and  partly  printed  or  en- 
graved ;  Provided  always,  that  in  the  testing  clause  the  date,  if  any,  and  the  names  and 
designations  of  the  witnesses,  and  the  number  of  the  pages  of  the  deed  or  instrument,  if 
the  number  be  specified,  and  the  name  and  designation  of  the  writer  of  the  written  por- 
tions of  the  body  of  the  deed,  writ,  or  instrument,  and  of  the  written  portions  of  the 
testing  clause,  shall  be  expressed  at  length  in  writing ;  and  such  deeds,  writs,  and  in- 
struments shaU  be  valid  and  effectual  in  the  same  manner  as  if  they  had  been  wholly 
in  writing."  This  provision  is  repeated  in  the  20th  section  of  the  act  28  and  24  Vict., 
c.  148,  extending  the  provisions  of  the  Titles  to  Land  Act  to  lands  held  by  burgage  ten- 
ure. The  interpretation  clause,  section  86  of  the  act  21  and  22  Vict.,  c.  76,  declares  that 
the  word  "  deed  "  shall  include  the  various  forms  of  deeds  specially  mentioned,  "  and  other 
deeds  and  decrees  by  which  lands  are  conveyed,  or  rights  in  land  are  constituted  or 
conveyed ;"  "  and  all  codicils,  deeds  of  nomination,  decrees  of  declarator,  and  other  writ- 
ings bearing  reference  to  conveyances  separately  granted,  and  naming  or  appointing 
persons  to  exercise  or  enjoy  the  rights  or  powers  conferred  by  such  conveyances,  shall 
be  deemed  and  taken,  for  the  purposes  of  this  act,  to  be  part  of  the  conveyances  to  which 
they  separately  bear  reference."  And  the  word  "  instrument "  is  declared  to  include 
all  notarial  instruments  authorised  by  the  act,  and  also  instruments  of  sasine.  The 
word  "  writ "  is  not  defined  in  the  act.  There  is  an  analogous  clause,  section  2,  in  the 
act  28  and  24  Vict.,  c.  143. 
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in  it,  the  writer  of  that  portion  must  be  named  and  designed,  other- 
wise it  will  be  null  (a)." 

§  712.  C — Mentioning  the  fact  of  subscription, — ^The  testing 
clause,  of  course,  should  state  distinctly  that  the  parties  signed  the 
deed  in  presence  of  the  witnesses,  at  the  place  and  on  the  day 
specified  ;  and  when  the  execution  is  notarial,  the  testing  clause 
should  run  in  the  same  terms  as  when  the  party  signs  with  his  own 
hand,  the  subscription  by  the  notaries  being  set  forth  in  their  doc- 
quet  (6). 

§  713.  But  considerable  errors  in  the  narrative  of  the  subscrip- 
tion will  be  overlooked,  if  they  do  not  destroy  its  true  meaning. 
Thus  deeds  have  been  sustained  which  were  stated  to  have  been 
"  w^ritten,"  not  "  subscribed,"  in  presence  of  the  witnesses  (c)  ;  and 
where  the  names  and  designations  of  the  witnesses  were  inserted 
without  any  statement  that  the  deed  had  been  signed  before  them, 
each  of  their  subscriptions  haying  the  word  "witness"  added  to 
it  {d  ).  Deeds  by  two  persons  have  also  been  held  effectual,  where 
the  literal  meaning  of  the  testing  clause  was  that  only  one  of  them 
subscribed  (e). 

§  714.  D — Mentioning  the  date,  and  place  of  execution, — The 
constant  practice  of  conveyancers  is  to  set  forth  in  the  testing 
clause  the  date  of  execution ;  and  this  ought  always  to  be  done,  be- 
cause it  makes  the  deed  effectual  as  of  the  date  which  it  bears,  un- 
til that  is  proved  to  be  false.  But  mentioning  the  date  is  not  a 
statutory  requisite  ;   and  therefore  it  is  not  indispensible  to  the 


(a)  See  Johnstone  v.  Coldstream,  1848,  6  D.,  1297.  (b)  Bell  on  Testmg 

Clause,  169— Dnff  Feud.  Con.,  13.  (e)  M'lldownie  v.  Graham,  1712,  M^ 

16,981 —Qordon  v.  Murray,  1765,  M.,  16,818^Sinclair  o.  M'Beath,  1788,  Hume  D.. 
778— Millers  v.  Baikie,  1829,  7  8.,  444.  (d)  Doig  v.  Ker,  1741,  M.,  16,900- 

WemysB  v.  Hay,  1  8.,  47  ;  affirmed,  1  W.  8.,  140.  (e)  Orr  w.  WaUace,  1712, 

M.,  16,919— Taylor  ».  Braco,  1748.  M.,  16,818,  Elch.,  "Writ,"  No.  21,  8.  C— Dunbar 
V.  Innes,  1769,  M.,  11,644.  The  two  first  of  these  cases  occurred  in  regard  to  cautiooary 
obligations  in  which  there  was  rei  mterventut^  although  that  doctrine  is  not  properlj 
brought  out  in  the  reports ;  and,  in  the  other  case,  of  Dunbar  v,  Innes,  the  Court  went 
I)artly  on  the  circumstance  that  the  deed  had  been  signed  in  counter-part.  See  aiso 
Broomfleld  v.  Young,  1752,  M.,  16,817  ;  infra,  {  721. 


1^  Mortgages  and  bonds  by  railway  companies,  stamped  as  directed  in  the  act  24 
and  25  Vict.,  c.  50,  may  be  assigned  by  endorsement.  The  form  of  testing  clause  to 
the  endorsement  given  in  the  act  makes  no  mention  of  the  writer  of  it. 
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validity  of  a  deed  (/).  Consequently,  when  a  deed  is  not  dated,  a 
party  founding  on  it  as  of  a  certain  date  may  prove  his  averment 
pr(mt  dejure  (gr).  And  if  a  deed  is  misdated  through  mistake  or 
without  a  fraudulent  design,  it  is  good  as  of  its  true  date,  which 
may  be  proved  by  extrinsic  evidence  (A). 

§  715.  But  it  has  been  repeatedly  held  that  misdating  for  a 
fraudulent  or  improper  purpose  is  fatal  to  a  deed,  in  so  far  as  it 
might  confer  benefit  on  any  person  privy  to  the  fraud  (i).  Mr  Tait 
thinks  that  "  it  may  deserve  consideration  how  far  a  deed,  admitted 
or  proved  to  be  genuine,  ought  to  be  cut  down  entirely  on  account 
of  the  falsehood  of  the  date,  and  whether  it  might  not  be  suflBcient 
to  hold  it  to  be  of  a  date  the  most  xmfavourable  to  the  party  found- 
ing upon  it."  Yet  even  in  this  modified  view,  as  well  as  in  the 
strict  rule  followed  in  the  decisions,  there  seems  to  be  a  want  of 
proper  discrimination  between  the  civil  and  the  criminal  qualities 
of  the  act  of  misdating.  To  refuse  any  effect  to  a  misdated  deed, 
or  to  attribute  to  it  the  date  most  unfavourable  to  the  party,  when 
tliat  is  clearly  not  its  true  date,  is  to  decide  against  the  real  facts 
in  regard  to  a  matter  of  civil  right  and  of  evidence,  on  account  of 
considerations  of  a  criminal  and  penal  character ;  while  so  indis- 
criminate a  mode  of  treating  such  frauds  or  misdemeanours  might 
inflict  too  great  punishment  in  some  cases,  and  too  small  in  others. 
The  correct  principle  seems  to  be,  that  a  misdated  deed  should  be 
received  as  of  its  real  date,  and  that  the  question  whether  any,  and 


'  (/)  Wemyss  v.  Hay,  1821,  1  S.,  47 ;  affirmed,  1  W.  S.,  140— Grant  v.  Grant,  1662, 
M.,  11,497— Bayne  ».  Caivie,  1678,  M.,  11,640— Elphinstone  v.  L.  Cranstoun.  1682,  2 
B.  Sup.,  12— and  cases  in  M.,  16,896;  16,926,  et  seq.;  16,970. 

(g)  Tait  Ev.,  138— Fletcher,  1681,  2  B.  Sup.,  7— Hamilton  v.  Sinclair,  1621,  M., 
16,926— Thornton  ».  Milne,  1666,  M.,  12,277.  So  where  marginal  additions  are  not 
specified  in  the  testing  clause,  they  must  he  proved  to  have  heen  signed  the  same  day 
as  the  deed,  if  their  effect  depends  on  their  dates ;  L.  Durie  v.  Gihson,  1667,  M.,  16,927 
— Johnstone  v.  Johnstone,  1688,  M.,  17,063.  (A)  Amot  v.  Gairden,  1730,  M., 

12,286— L.  May  v,  Ross,  1667,  M.,  12,279— Yeats  v.  Yeats'  Tr.,  1838,  11  S.,  916— 
Campbell  v.  Fisher,  1838,  16  S.,  1279— Winram  v.  Anderson,  1629,  M.,  6749.  See  also 
Simpson  v.  Archbishop  of  St  Andrews,  1683,  2  B.  Sup.,  44. 

(t)  So  held  where  a  deed  had  been  antedated  to  defeat  the  plea  of  deathbed ;  Merry 
V.  Howie,  1801 ;  affirmed  1806,  M.,  "  Writ,"  App.,  No.  8 ; — and  to  defeat  an  inhibition ; 
Edmiston  v.  Sime,  1686,  M.,  17,062 ; — and  to  give  an  undue  preference  to  an  assigna- 
tion, M'Math  V.  Oliphant,  1674,  M.,  12,666 ;  3  B.  Sup.,  86,  S.  C— Home  v.  Brown,  1672, 
2  B.  Sup.,  686— See  also  Keith  v.  Robertson,  1626,  M.,  12,271.  But  see  M'Kenzie  ». 
Fraser,  1748,  Elch.,  "Writ,"  No.  16,  where  a  bill  granted  in  March  1716,  but  dated 
August  1716,  to  avoid  the  objection  that  the  granter  was  in  rebellion  at  its  date,  was 
sustained  on  proof  of  onerosity.  It  seems  to  have  been  challenged  by  the  granter ;  but 
the  report  is  not  clear  on  that  point. 

2f2 
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what,  penalty  should  be  inflicted  for  the  wrongful  act,  ought  to  be 
matter  of  separate  investigation.  This,  moreover,  is  the  only  way 
in  which  the  fine  to  be  imposed  for  the  fraud  would  be  secured  to 
the  fisk,  instead  of  going  to  a  private  person,  who  has  no  just  right 
to  it. 

§  716.  A  third  party  not  implicated  in  the  fraud  would,  of 
course,  be  entitled  to  use  a  misdated  deed  as  of  its  true  date. 

§  717.     A  deed  executed  on  Sunday  is  valid  (i). 

§  718.  The  place  where  the  deed  is  executed  is  generally  men- 
tioned in  the  testing  clause.  This  is  often  of  great  use  in  questions 
of  authenticity ;  but,  not  being  a  statutory  requisite,  it  is  not  indis- 
pensible  (I). 

§  719.  E — Mentioning  the  names  and  designations  of  the  wO- 
nesses. — The  insertion  of  the  designations  of  the  witnesses  was  first 
required  by  the  act  1579,  c.  80 ;  which  enjoined  that  notarial  sub- 
scription for  persons  who  could  not  write  should  be  "  before  four 
famous  witnesses,  denominate  be  their  special  dwelling  places,  or 
sum  uther  evident  tokens,  that  the  witnesses  may  be  knawen,  being 
present  at  that  time,  otherwise  the  sadis  writs  to  make  na  faith  "  (m). 
The  sanction  of  this  act  was  enforced  in  cases  of  notarial  subscrip- 
tion (n)y  to  which  the  act  was  limited  (o).  But  in  subscription  by 
the  parties  themselves  the  names  and  designations  of  the  witnesses, 
if  omitted,  were  allowed  to  be  supplied  by  a  condescendence  and 
proof  (p),  until  the  act  1681,  c.  6,  enacted  and  declared  that  all 
writs  to  be  subscribed  by  any  party  after  its  date,  "  wherein  the 
writer  and  witnesses  are  not  designed,  shall  be  nuU,  and  are  not 
suppliable  by  condescending  upon  the  writer,  or  the  designation  of 
the  writer  and  witnesses  "  (r). 

§  720.  Under  this  statute  the  Court  have  repeatedly  held  deeds 
null,  in  which  the  witnesses  were  either  not  designed  at  all,  or  were 


{k)  Duncan  v.  Bruce,  1684,  M.,  16,008— Yeats  r.  Yeats'  Tr.,  1888, 11  S.,  916— Elliot 
V.  Faulke,  1844,  6  D.,  411.  (Q  VaUance  v.  M'DouaU,  1709,  M.,  16,980- 

Ogilvie  V.  Baillie,  1711,  M.,  16,896;  16,980,  S.  C— Wemyss  v.  Hay,  1821.  1  S.,47; 
affirmed,  1  W.  S.,  140.  (m)  See  the  act  quoted  at  length,  aupra,  J  689. 

(#i)  Sherriff  f.  Henderson,  1628,  M.,  16,877— Low  v.  Beataon,  1788,  M.,  16,899; 
17,082.  (o)  Erskine  (b.  iii,  t.  2,  {  11)  considers  that  the  plain  intendment  of 

<he  act  1579,  was  that  the  witness  should  be  designed  where  the  party  signed  with  Mb 
own  hand,  and  that  the  words  of  the  act  admit  of  that  construction.  This,  however, 
may  well  be  questioned— See  1  Ross  Lee,  128.  {p)  Ersk.,  8,  2,  11 ;  8,  2, 19 

— 1  Ross  Lee.,  120.  (r)  See  the  act  quoted  wpra^  i  642. 
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* 

designed  erroneously  («).  What  is  a  sufficient  designation  is  not 
mentioned  in  the  statute.  It  ought  evidently  to  be  such  a  descrip- 
tion of  the  witness'  business  (il*  he  has  any),  and  residence,  as  pro- 
perly identifies  him.  But  the  Court  have  sustained  much  more 
meagre  designations,  and  have  eked  them  out  by  inferences  which, 
perhaps,  are  hardly  warranted  by  the  terms  of  the  statute.  Thus 
the  designations  **  Merchant,"  and  "  Chirurgeon  "  (t),  and  "  Doctor 
of  Medicine"  (w),  have  been  held  sufficient ;  the  Court  presuming 
that  the  witnesses  followed  their  respective  callings  in  the  place 
where  the  deed  was  signed.  So  the  designation  "  Writer"  has  been 
sustained,  on  the  supposition  that  it  was  used  in  its  common  signifi- 
cation of  law-agent,  and  that  the  witness  followed  that  avocation  in 
the  place  where  the  authentication  took  place  (x).  But  "  Esquire  *' 
has  been  held  not  to  be  sufficient  (j/).  A  disposition  was  sustained 
where  one  of  the  witnesses  was  described  as  "  Robert  RoUo,  in- 
dweller  in  Edinburgh "  ;  the  party,  however,  being  ordained  to 
"  condescend  and  design  him  "  more  specially  (z).  As  the  name 
was  unusual,  there  would  be  little  difficulty  in  discovering  the  wit- 
ness in  this  case.  But  a  similar  designation  with  a  conmion  name, 
such  as  "John  Smith"  or  "James  Campbell,"  would  not  suffice ; 
and  the  designation  "  indweller  in  London "  would  be  inadequate, 
unless  the  witness  was  a  well-known  person,  as,  for  example, 
Thomas  Babington  Macaulay,  or  Charles  Dickens.^* 

§  721.  Deeds  have  been  sustained  where  the  designations  of 
both  witnesses  were  merely  "  in  Inverasragan  (a),  and  "  at  Auchter- 
house  "  (6),  without  any  connecting  words ;  the  Court  holding  that 
the  witnesses  were  meant  to  be  described  as  residing  in  the  places 
named.  So  a  testing  clause  which  bore  that  the  deed  was  signed 
"  before  these  witnesses,  the  said  Thomas  Jamieson,  writer  hereof, 
and  Alexander  Jamieson,  at  Leckie,"  was  construed  as  meaning 
that  both  witnesses  resided  at  that  place ;  although  it  was  pleaded 
^_  < 

(«)  Besides  the  cases  in  the  following  notes,  see  those  as  to  the  designation  of  the 
writer  of  the  deed,  tupra,  §  708.  (0  Reid  v.'  Brown,  27th  June  1700  (not 

rep.),  noted  in  Rules  v.  Craig's  Crs.,  1712,  M.,  16,920.  {u)  Innes  v.  Innes' 

Ttb.,  1800,  Hume  D.,  911.  (z)  Rules  v.  Craig's  Cre.,  aupra. 

(y)  Humbie  ©.  Humbie,  1786,  Elch.,  "  Writ,"  No.  8.  (a)  Grant  v,  Keir, 

1698,  M.,  16,918— See  also  BaiUie  v.  Somervel,  1672,  M.,  16,918. 

(a)  Wallace  v.  CainpbeU,  1749,  M.,  16,900.  (b)  Duncan  v.  Scrimzeour, 

1706,  M.,  16,914. 


16  "  The  proper  designation  of  any  person  is  a  statement  of  his  present  occupation 
and  residence":  Lord  Justice-Clerk  (Inglis)  in  Joel  v.  Gill,  1859,  22  D.,  p.  12. 
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not  unfairly,  that  the  proper  designation  of  Thomas  Jamieson  (who 
was  not  mentioned  in  a  previous  part  of  the  deed)  had  been  omit- 
ted (c).  But  where  the  witnesses  were  described  as  "  Gilbert  EUiot, 
inserter  of  the  sum,  and  Archibald  Nelson,  servitor  to  the  laird  of 
Cavers,"  the  deed  was  held  null ;  and  the  Court  refused  to  read 
"  servitors  "  in  place  of  "  servitor,"  which  was  the  proper  designation 
of  both  witnesses  (d).  In  another  case,  where  the  deed  bore  to 
have  been  signed  "  before  these  witness,  Kobert  Brown  in  Ednam 
and  John  Fish  in  Castlelaw,  writer  hereof,  and  witness  to  the  mar- 
ginal notes  also,"  the  objection  that  there  was  only  one«  witness  to 
the  marginal  notes  was  repelled,  because  the  writer  of  the  deed  had 
used  "witness"  in  the  plural  number  in  a  previous  part  of  the 
clause,  and  there  could  be  no  doubt  that  he  meant  to  include  both 
of  the  witnesses  when  he  repeated  the  term  (c).  In  a  recent  case 
a  deed  was  sustained  which  bore  to  have  been  "  written  by  Thomas 
M*Glashan,  apprentice  to  James  Carstairs  and  Son,  town-clerks  of 
Cupar,  subscribed  before  and  in  presence  of  the  said  James  Car- 
stairs,  Junior,"  (whose  name  did  not  occur  before)  ;  the  Court  pre- 
suming that  he  was  the  junior  partner  of  the  house  (/). 

Where  one  of  the  witnesses  to  a  bond  was  designed  "  brother 
german,"  in  mistake  for  "brother  in  law,"  of  a  person  properly 
named  and  designed,  the  deed  was  held  null,  although  there  could 
be  no  doubt  that  constabat  de  persona  (gr). 

§  722.  With  regard  to  the  names  of  the  witnesses,  it  wiU  be  ob- 
served that  the  acts  1579,  c.  80,  and  1681,  c.  5,  do  not  expressly 
require  these  to  be  inserted ;  in  which  respect  they  diflfer  from  the 
act  1593,  c.  179,  which  ordains  the  "name,  surname,  and  particidar 
remaining  place,"  &c.,  of  the  writer  to  be  mentioned.  The  reason 
for  this  distinction  may  perhaps  have  been,  that  as  the  witnesses' 
names  appeared  in  their  subscriptions,  their  identification  would  be 
complete,  if  only  their  designations  were  mentioned  in  the  testing 
•  clause ;  whereas  the  writer  of  the  deed  could  not  be  identified  un- 
less both  his  name  and  designation  were  set  forth.  But  whether 
the  omission  in  the  acts  1579  and  1681  arose  from  design  or  from 
oversight,  it  is  thought  that  a  deed  would  be  valid  in  which  the 
witnesses  were  designed,  but  not  named;  e.gr.,  where  the  testing 
clause  bore  that  the  deed  was  signed  "  before  the  witnesses  8ul>- 


(r)  Jameson  v.  Sheriff.  1708,  M.,  16,916.  (d)  Halden  v.  Ker,  1714,  M.. 

16.924.  affii..  Cr.  and  St.,  51.  (e)  Broomfield  r.  Young,  1762,  M.,  16,817. 

(/)  Donaldson  v.  Stewart,  1842.  4  D„  1215.  {p)  Graham's  Crs.  r. 

(JiiorBon.  1752.  M.,  16,002. 
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scribing,  who  are  both  writers  to  the  signet  in  Edinburgh."  As, 
however,  this  view  has  not  received  the  sanction  of  the  Court,  and 
as  the  universal  practice  is  to  mention  both  the  names  and  the 
designations  of  the  witnesses,  that  ought  always  to  be  done  (A). 

§  723.  If  the  names  of  the  witnesses  are  mentioned,  a  material 
error  in  stating  them  is  fatal  to  the  deed ;  whereas  slighter  inaccu- 
racies are  overlooked,  si  constat  de  persona.  Thus,  on  the  one  hand, 
where  the  christian  name  of  one  of  the  witnesses  to  a  deed  was 
stated  as  "  Thomas"  in  place  of  "Francis,"  and  in  another  case 
where  he  was  named  "  John  "  instead  of  "  Eobert,"  the  deed  fell, 
although  the  designation  pointed  out  who  had  been  intended  (h)* ; 
and  a  similar  result  followed  where  a  witness  signing  "Thomas 
Hill"  was  described  as  "Thomas  Hillock,"  the  name  by  which  he 
was  familiarly  known,  and  by  which  he  had  formerly  been  accus- 
tomed to  subscribe  (t).  On  the  other  hand,  a  deed  was  sustained 
where  one  of  the  witnesses,  who  signed  "Wm.  0.  Davys,"  was 
mentioned  in  the  testing  clause  as  "  Major  W.  C.  Davis  of  Colonel 
French's  Levy  "  (j) ;  and  an  instrument  of  sasine  in  the  old  form  was 
held  valid  under  the  act  1681,  c.  5,  where  the  witnesses  subscribing 
as  "  William  Moir"  and  "  Alexander  Garrock"  were  mentioned  in 
the  testing  clause  as  "William  Moor"  and  Alexander  Garvock," 
their  designations  being  correct  (k).  This  decision  goes  far,  as  the 
names  inserted  in  the  deed  were  not  different  modes  of  spelling 
those  of  the  witnesses,  but  were  really  different  names. 

§  724.  F — Mentioning  marginal  additions,  erasures,  dtc, — An 
important  use  of  the  testing  clause  is  to  mention  the  marginal  ad- 
ditions, erasures,  deletions,  or  other  blemishes  (if  there  be  any),  on 
the  integrity  of  the  writing  (Z).  These  ought  to  be  specified  clearly 
and  minutely.  If  there  are  marginal  additions,  the  testing  clause 
ought  to  state  the  pages  on  which  they  respectively  occur,  and  that 
they  were  signed  by  the  parties  before  the  witnesses  who  attest  the 
deed.  In  mentioning  words  written  on  erasure,  some  conveyancers 
are  accustomed  merely  to  state  their  number  and  the  lines  of  the 
pages  where  they  appear.     But  this  is  a  loose  and  dangerous  prac- 


(A)  In  Morton  v.  Hunter  &  Co.,  1828,  7  S.,  172;  affd.,  4  W.  S.,  379,  an  erasure  in 
the  christian  name  of  a  witness  was  held  not  to  be  a  ntdlity  under  the  act  1681,  c.  6. 

(A*)  Douglas,  Heron,  &  Co.  v.  Clark,  1787,  M.,  16,908— Abercromby  v.  Innes,  1717, 
M.,  17,022.  (t)  Archibald  v.  Marshall,  1787,  M.,  16,907  ;  Hailes,  1036,  8.  C. 

This  decision  may  be  questioned.  (/)  Dicksons  v.  Goodall,  1820,  Hume  D.,  925. 

(*)  Stewart  v.  Stewart,  2d  March  1816,  F.  C.  (/)  Ersk.,  3,  2,  20— Ross  Lcc, 

148— Duff  Feud.  Con.,  22— Tait  Ev.,  75. 


454  TESTING  CLAUSE.  §  724- 

tice,  as  it  would  be  easy  to  erase  the  words  so  mentioned,  and  to 
substitute  for  them  others  of  the  same  number  but  materially 
different  in  meaning,  without  the  testing  clause  furnishing  mate- 
rials for  detecting  the  fraud.  The  only  safe  course,  therefore,  is  to 
repeat  in  that  clause  the  words  which  have  been  wTitten  on  erasure, 
mentioning  the  places  in  the  deed  where  they  occur,  and  stating 
that  they  were  so  written  before  the  deed  was  subscribed.  If  any 
words  are  deleted  they  should  be  specified  in  the  same  way. 

§  725.  When  the  testing  clause  mentions  the  alterations  dis- 
tinctly, in  the  mode  above  mentioned,  the  deed  is  probative  in  its 
altered  state,  and  any  one  who  alleges  that  the  alterations  were 
made. after  subscription  or  for  a  wrongful  purpose,  must  bear  the 
burden  of  proving  that  averment. 

How  far  deeds  containing  erasures  or  marginal  additions  will  be 
sustained,  where  the  testing  clause  does  not  comply  with  these  re- 
quisites, is  considered  afterwards  (w). 

§  726.  G^ — Of  completing  the  testing  clause. — According  to  strict 
principle  the  testing  clause  of  a  deed  ought  to  be  completed  either 
before  its  authentication,  or  immediately  afterw^ards,  in  presence  of 
the  parties  and  witnesses  subscribing  (n).  But  this  rule  could  not 
be  followed  in  practice  without  causing  great  inconvenience ;  as 
many  deeds  are  executed  at  a  distance  from  the  conveyancer's  place 
of  business,  and  when  neither  the  writer  of  the  deed  nor  any  other 
competent  person  is  at  hand  to  complete  it.  The  practice  therefore 
is  to  leave  a  blank  for  the  date  and  place  of  execution,  and  the 
names  and  designations  of  the  witnesses,  and  to  insert  these  par- 
ticulars as  soon  as  can  (Conveniently  be  done  after  execution.  The 
diflRculty  of  defining  any  precise  time  within  which  the  testing 
clause  may  be  completed,  and  the  absence  of  any  statutory  rule  on 
the  point,  have  led  to  considerable  laxity  both  in  the  practice  of 
conveyancers,  and  in  the  decisions  of  the  Court,  in  this  class  of  cases. 
An  assignation  was  sustained  in  which  the  writer  was  not  designed 
in  the  testing  clause,  but  by  the  words  "  and  writer  hereof"  being 
added  to  his  subscription  as  a  witness.  It  was  also  held  not  to  be 
too  late  to  complete  the  deed  by  making  this  addition  though  it 

(m)  See  tVi/ra,  J  781,  and  chapter  on  vitiations  in  writings,  Part  ii,  b.  i,  1. 1,  c.  6. 

(n)  Every  deed  involves  an  anachronism ;  because  where  the  testing  clause  is  com- 
])leted  before  the  execution,  it  narrates  as  past  what  has  still  to  take  place ;  while,  od 
tlie  other  hand,  if  the  subscription  and  attestation  arc  adhibited  before  completing  the 
(Iced,  they  give  probative  effect  to  tho  narrative  which  is  afterwards  inserted  above  them, 
and  witli  the  ternii;  of  wliich  tho  parties  and  witnesses  are  seldom  made  acquainted. 


§  727.  TESTING  CLAUSE.  455 

had  been  produced  in  a  process  of  competition  for  an  office  of  exe- 
cutor, and  the  record  had  been  closed,  and  an  interlocutor  .pro- 
nounced in  which  it  was  referred  to  in  its  incomplete  state.  The 
point,  however,  wajs  mixed  up  with  a  question  of  homologation  (n*). 
§  727.  The  only  limit  which  has  yet  been  prescribed  on  the 
point  is,  that  the  testing  clause  may  not  be  completed  after  the 
party  has  raised  action  or  execution  upon  the  deed,  or  has  placed 
it  beyond  his  control  in  a  public  register  (o).  Thus  a  marriage- 
contract  was  sustained,  although  the  testing  clause  had  not  been 
completed  until  after  both  the  spouses  had  died,  and  until  eleven 
years  after  the  date  of  the  deed  ( jo  ).  Thus,  also,  a  deed  of  ratifi- 
cation, the  testing  clause  of  which  was  filled  up  after  an  interval 
of  thirty-two  years,  was  held  eflfectual  (r).  In  another  case  the 
testing  clause  of  a  cash  credit  bond  had  been  inserted  immediately 
upon  subscription ;  but  after  the  deed  had  been  for  a  considerable 
time  in  the  custody  of  the  creditor,  and  after  the  principal  debtor 
had  become  bankrupt,  it  was  observed  that  the  name  of  one  of  the 
witnesses  had  been  engrossed  erroneously;  whereupon  an  addi- 
tion was  made  to  the  testing  clause  in  the  following  terms — "  I  say 
Eobert  Dickson,  his  servant,  the  word  *  Gibson '  being  a  chiro- 
graphical  error  of  the  writer  in  filling  up  the  last  line  of  the  testing 
clause ;  all  written  by  the  said  James  Fraser,"  who  had  written  the 
body  of  the  deed.  It  was  strongly  pleaded  that  such  an  alteration 
on  a  completed  deed  could  not  be  made  ex  intervalh.  But  the 
Court  unanimously  repelled  the  objection  on  the  ground  that  the 
testing  clause  might  be  completed,  or  errors  in  it  corrected,  any 
time  before  producing  the  deed  in  judgment  («).  Again,  where  a 
deed,  in  which  the  name  of  one  of  the  witnesses  appeared  as  Cram- 
mord,  had  been  given  in  for  registration  in  the  books  of  Council 
and  Session,  had  been  entered  in  the  minute  book,  and  an  extract 
of  it  had  been  issued,  as  if  it  had  been  recorded ;  but  where  before 
it  had  been  actually  engrossed  in  the  register,  the  party  borrowed 
it  up  in  terms  of  the  act  1685,  c.  38,  within  six  months  of  present- 
ment, and  added  a  clause  mentioning  that  the  name  of  the  witness 
was  Crammond,  and  where  it  was  pleaded  that  the  deed  could  not 

(n*)  Macpherson  ».  Macpheraon,  1856,  17  D.,  867.  (o)  Bell's  Pr.,  J  2226— 

More's  Notes,  406— Tait  Ev.,  104— Duff  Feud.  Con.,  19.  See  Dury  v,  Dury,  1768,  M., 
16,986 ;  Elch.,  "  Writ,'*  No.  27,  S.  C,  tupra,  I  656,  as  to  a  deed  in  which  the  testing 
clause  was  crowded  in  above,  and  was  partly. below  the  signatures. 

(p)  Dick's  Tt.  i;.  Dick,  1798,  Hume  D.,  908.  This  case  was  not  decided  on  the 
ground  of  the  rei  interventut  arising  from  the  marriage.  (r)  Blair  v.  Stewart, 

1827,  6  S.,  61.  (*)  Bunk  of  Scotland  v.  Telfer's  Crs.,  1790,  M.,  16,909. 
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be  so  altered  after  having  been  given  in  for  registration,  and  after 
tlie  granter  8  death, — the  Court  of  Session  and  the  House  of  Lords 
repelled  the  objection  (f).  The  reason  was,  that  the  deed  had  not 
been  beyond  the  party's  control  when  it  was  borrowed  up  and  cor- 
rected. On  the  converse  of  this  principle,  the  testing  clause  of  a 
deed  cannot  be  completed  or  altered  after  it  has  been  presented  for 
registration  in  the  books  of  a  SheriflF  Court ;  as  there  is  no  corre- 
sponding power  to  borrow  up  deeds  from  these  records  (u). 

The  case  where  the  Court  seem  to  have  gone  farthest  in  sus- 
taining deeds  completed  ex  intervallo,  was  one  in  which  they  re- 
pelled the  objection  to  an  instrument  of  sasine,  that  it  proceeded 
on  a  disposition,  the  testing  clause  of  which  was  not  completed 
until  some  time  after  the  sasine  had  been  expede  {x).  The  ground 
of  judgment,  as  appearing  in  the  note  of  the  Lord  Ordinary  (Mon- 
creiff),  was,  that  both  the  disposition  and  the  instrument  being  for- 
mal ex  facie,  they  could  not  be  challenged  in  the  hands  of  a  thin! 
party  on  the  ground  of  such  a  latent  objection,  which  did  not  infer 
fraud ;  that  the  delivery  of  the  deed  was  a  warrant  to  the  grantee 
to  complete  the  testing  clause ;  and  that  when  a  deed  contains  a 
formal  testing  clause  it  must  be  presumed  juris  et  de  Jure  to  have 
been  completed  at  the  proper  date  (y).^® 

§  728.  But  while  these  cases  show  that  the  completion  of  the 
testing  clause  ex  intervallo  is  not  incompetent,  such  an  irregularity 
ought  in  all  cases  to  be  avoided,  and  has  been  disapproved  of  in  the 
House  of  Lords  («).  Nor  can  it  be  doubted  that  if  a  deed  was  im- 
pugned on  the  ground  that  erasures  or  additions  mentioned  in  the 
testing  clause  had  been  made  after  subscription,  the  circumstance 
that  that  part  of  the  deed  had  been  filled  in  at  a  considerable  in- 
terval, and  out  of  the  presence  of  the  granter  of  the  deed,  would  be 
materially  injurious  to  its  validity  (a).     It  will  also  be  a  proper 


(t)  Macleod  v.  Cunninghame,  1841,  8  D.,  1288;  affd.,  6  Ball's  Ap.  Ga.,  210.  Both 
the  Court  of  Session  and  House  of  Lords  were  influenced  by  a  report  upon  the  practice 
in  the  register  offlco.  (m)  Brown  v.  Rankine,  11th  March  1809,  F.  C. — Barclay 

V.  Brown,  1811,  Hume  D.,  928.  (a:)  Leith  Bank  v.  Walker's  Tr.,  1886,  14  S.. 

332.  (y)  See  also  per  L.  Just.-Clerk  in  Johnstone  v.  Coldstream,  1848,  6  D., 

1305— Shaw  v.  Shaw,  1861,  18  D.,  877.  (z)  Per  L.  Brougham  in  Redder  r. 

Reid,  1840,  1  Rob.  Ap.,  188.  (a)  See  Boswell  v.  Boswell,  1852,  14  D.,  886,  per 


1^  In  a  recent  case,  it  was  held  that  a  transfer  of  shares  of  stock  was  sufficiently  ten- 
dered though  the  testing  clauso  was  not  filled  up ;  and  it  was  observed,  in  conformity 
with  the  law  in  the  text,  that  a  party  who  subscribed  a  deed,  leaving  a  blank  for  the 
testing  clause,  and  delivered  it,  gavo  a  mandate  to  fill  up  the  testing  clause ;  Rait  p. 
Primrose,  1859,  21  I).,  965.  But  see  M'Neille  v.  Cowie,  infra,  note  ^^^  where  it  was 
ftvfrrod  thftt  no  blank  had  been  loft  for  the  testing  clause. 
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subject  for  inquiry  regarding  a  deed  completed  after  a  long  interval, 
whether  there  were  suflScient  materials  for  filling  it  up  in  accord- 
ance with  the  facts. 

§  729.  It  is  irrelevant  to  challenge  a  signed  and  completed  deed 
on  the  ground  that  the  parties  intended  it  should  remain  blank  in 
the  testing  clause  and  improbative  (6).^^ 

XIII.  Oftlie  Authentication  of  Marginal  Additions  and 

.  Interlineations. 

§  730.  When  any  addition  requires  to  be  made  to  a  deed  before 
subscription,  it  ought  to  be  written  on  the  margin  and  signed  by 
the  party  with  his  name  divided  on  each  side  of  it ;  and  it  ought 
also  to  be  mentioned  in  the  testing  clause,  in  the  mode  described 
in  a  previous  section.  Some  conveyancers  also  require  the  instru- 
mentary  witnesses  to  sign  such  additions  (c) ;  a  precaution  which 
certainly  increases  their  probative  value,  although  it  is  neither  re- 
quired by  statute  nor  adopted  in  general  practice.  As  there  is  no 
statutory  rule  for  the  authentication  of  marginal  additions,  inter- 
lineations, and  the  like,  there  is  some  doubt  as  to  the  consequence 
of  omitting  any  of  the  customary  safeguards  for  their  genuineness. 

§  731.  The  party's  signature,  or  at  least  his  initials,  to  marginal 
additions  seem  to  be  indispensible,  even  where  they  are  mentioned 
in  the  testing  clause ;  because  such  detached  words  are  not  authen- 
ticated by  merely  subscribing  the  page,  nor  does  the  mention  of 
them  in  the  testing  clause  suffice  to  import  them  into  the  deed  (d). 

L.  Jufit.-Clerk  Hope.  (6)  Shaw  v.  Shaw,  supra.  (e)  See  Duff  Fend. 

Con.,  22.  This  seems  sometimes  to  have  been  considered  necessary  unless  there  had 
been  homologation,  or  the  deed  had  been  signed  in  counter-part ;  see  Bruce  v.  Bruce, 
1770,  M.,  10,805;  affirmed,  2  Pat.,  268— Boswal  v.  Boswal,  1708,  M.,  17,026— A  B, 
1762,  6  B.  Sup.,  808.  (d)  See  1  Ross  Lee,  143— Duff  Feud.  Con.,  22— MiUer 

w.  Lambert,  1848,  10  D.,  1419— Carnegie  v.  Ramsay,  1795,  4  B.  Sap.,  242— Bruce  v. 
Stewart,  1666,  2  ib.,  427. 


17  The  decision  in  the  case  of  Shaw  v.  Shaw  has  been  doubted,  and  is  not  reconcile- 
able  with  the  case  of  M'Neille  v.  Cowie,  where,  when  a  pursuer  averred  that  he  had 
sent  to  the  defender  a  signed  offer  for  a  lease,  which  he  afterwards  withdrew,  and  that 
after  he  had  withdrawn  it,  the  defender  wrote  a  testing  clause  between  the  end  of  the 
document  and  the  pursuer's  signature — the  Court  allowed  him  an  issue.  Whether  the 
document  was  delivered  as  a  complet-ed  document  to  the  defender  before  the  testing 
clause  was  added  ?  and  Whether  the  defender,  without  the  knowledge  of  the  pursuer, 
wrongfully  added  to  the  testing  clause  the  words  in  question?  M'Neille  v.  Cowie,  1858, 
20  D.,  1229 ;  30  Scot.  Jur.,  727. 
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But  when  deeds  are  sigued  in  counter-part,  a  marginal  addition  on 
one  of  the  duplicates,  although  unsigned,  will  be  binding  on  the 
party  who  produces  that  copy  (e)  ;  whereas  it  will  not  be  sustained 
in  his  favour  (/).  An  addition  holograph  of  the  granter  of  the  deed 
is  binding,  although  unsubscribed  (gr).  In  one  case  a  bond,  which 
from  its  whole  scope  and  tenor  had  evidently  been  meant  to  provide 
an  annuity  of  300  merks,  was  sustained  to  that  extent,  although 
the  word  "yearly"  occurred  only  on  the  margin,  and  was  not 
signed  (A). 

§  732.  It  is  not  essential  for  the  testing  clause  to  mention  that 
the  marginal  addition  was  signed  by  the  party  or  before  the  instru- 
mentary  witnesses ;  the  general  statement  as  to  the  execution  ap- 
plying to  it,  as  well  as  to  the  body  of  the  deed  (t).  And  for  the 
same  reason,  it  is  not  iudispensible  to  mention  who  is  the  writer  of 
the  addition  (k).  But  if  ocular  inspection  shows  that  it  was  not 
written  by  the  writer  of  the  body  of  the  deed,  it  will  fall,  unless 
it  is  holograph,  or  the  writer  of  it  is  named  (I).  It  was  once  held 
that  a  marginal  addition,  signed  by  notaries  along  with  the  rest  of 
a  deed  by  a  person  who  could  not  write,  was  not  binding,  because 
their  authority  to  sign  it  was  not  set  forth  (m).  But  this  decision 
may  be  questioned,  as  the  general  statement  of  authority  seems  to 
cover  the  subscription  of  these  as  well  as  the  main  part  of  the 
deed  (n). 

§  733.  It  has  been  held  that  a  marginal  addition,  whether  holo- 
graph or  signed  by  the  party,  is  not  probative  of  its  date,  unless  it 
is  mentioned  in  the  testing  clause  or  signed  by  the  instrumentary 
witnesses  (o). 

§  734.  These  remarks  apply  also  to  interlineations ;  which  are 
effectual  when  signed  by  the  party,  and  mentioned  in  the  testing 


(«)  Stair,  4,  42, 19  (8)— Erek.,  8,  2,  20— Smith  v.  D.  Gordon,  1701,  M.,  16,987— 
Boewal  ».  Boewal,  1708,  M.,  17,025.  (/)  Stair,  tttpra— Ersk.,  supra. 

{g)  See  Bruce  v.  Stewart,  supra — Horsbnrgh  v.  Horsburgh,  1848,  10  D.,  824. 

(h)  Stewart  v.  Bruce,  1666,  1  B.  Sup.,  629.  (t)  Cuming  v.  Aberdeen  Pres- 

bytery, 1721,  Rob.  Ap.Ca.,  864— Spottiswood  r.  Prefltongrange's  Crs.,  1741,  M.,  16,811; 
6  B.  Sup.,  709,  S.  C— King  v,  Qreenock  Bank,  1886, 14  S.,  851— See  also  Bruce  r. 
Bruce,  1770,  M.,  10,805 ;  affirmed,  2  Pat.,  258— Broomfield  v.  Young,  1752,  M.,  16,817, 
noted  supra^  J  721.  (Jfc)  Cuming  ©.  Aberdeen  Presbytery,  supra — Spottiswood  p. 

Prcstongrange's  Crs.,  supra.  {I)  See  L.  Durie  v.  Gibson,  1667,  M.,  16,927. 

(m)  EUiots  V.  Riddle,  1695,  M.,  16,888.  (n)  See  supra,  notee  (i),  (ft). 

(o)  L.  Durie  V.  Gibson,  1667,  M.,  16,927— Johnstone  v.  Johnstone,  1688,  M.,  17,068. 
Lord  Stair  thinkH  it  doubtful  whether  the  marginal  addition,  even  when  signed  by  both 
the  party  and  the  witnesses,  will  be  held  as  of  the  date  of  the  deed,  if  it  is  not  men- 
tioned in  the  testing  clause;  Stair,  4,  42,  19  (8). 
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clause,  but  are  subject  to  the  same  objections  as  marginal  additions, 
when  either  of  these  formalities  is  omitted. 


XIV.  Of  Marking  each  Page  of  the  Deed  with  its  NuTnher. 

§  735.  The  act  1696,  c.  15,  requires  that  the  pages  of  deeds 
written  bookwise  be  "marked  with  the  numbers  first,  second,  Ac.;" 
and  this  direction  is  followed  in  practice  by  marking  the  top  of  each 
page  with  its  number  in  words.  But  deeds  have  Ibeen  sustained 
where  the  numbers  were  only  in  figures  {p  )  ;  and  where  the  num- 
bers of  some  of  the  pages  were  written  in  words  on  erasures,  the 
pages  being  undoubtedly  continuous,  as  shown  by  the  catchwords, 
and  the  number  of  them  being  properly  mentioned  in  the  testing 
clause  (r).  From  this  decision  it  would  seem  that  the  omission  to 
number  the  pages  would  not  be  visited  with  nullity,  provided  their 
continuity  and  genuineness  were  unquestionable  («).  Their  num- 
ber does  not  require  to  be  mentioned  in  deeds  which  extend  over 
only  one  sheet,  although  consisting  of  several  pages  (t)}^ 

(p)  E.  Cassilia*  Tr.  ».  Kennedy,  1881,  9  S.,  668.  (r)  Wood  v.  Ker,  1888,  1 

D.,  14.  (9)  See  mpra,  §§  704,  6.  (t)  See  mpra,  H  669,  704. 


IS  The  case  of  Wood  v,  Ker  hardly  warrants  the  inference  in  the  text.  But  this  is  of 
little  consequence,  as  it  is  now  unnecessary  to  page  deeds  in  any  way.  In  a  recent  case. 
Lord  Cowan  held  that  an  unpaged  deed,  if  held  to  he  a  Scotch  deed,  was  improhative 
and  null ;  the  numher  of  pages  was,  hesides,  stated  erroneously  in  the  testing  clause  ; 
and  the  First  Division  found  that  the  deed  had  not  been  executed  in  conformity  with 
the  statutory  solemnities,  and  could  not  receive  effect  as  a  deed  probative  by  the  law  of 
Scotland ;  Earl  of  Hopetoun  v,  Scots  Mines  Co.,  2d  June  1864 ;  reported  1866, 18  D., 
789.  In  Thomson  1;.  MacCrummen's  Trustees  a  deed  written  on  seven  pages  was  re- 
duced as  not  authenticated  because  the  pages  were  not  numbered,  although  their  num- 
ber was  stated  correctly  in  the  testing  clause,  and  at  the  bottom  of  each  page  there  was 
a  catchword.  The  House  of  Lords  held  that  the  provisions  of  the  statute  were  impera- 
tive, and  affirmed  the  judgment ;  Thomson  v.  MacCrummen's  Trustees,  1866,  18  D., 
470 ;  affirmed  and  reported  under  the  name  of  Galbraith  and  others  (MacCrummen's 
Trustees)  v.  the  Edinburgh  and  Glasgow  Bank,  1869,  81  Scot.  Jur.,  426. 

But  after  the  judgment  in  that  case  in  the  Court  of  Session,  and  before  the  judg- 
ment in  the  House  of  Lords,  the  act  19  and  20  Vict.,  c.  89,  was  passed,  providing  that 
after  1st  September  1866  it  shall  not  be  competent  to  challenge  any  deed  on  the 
ground  that  the  pages  are  not  marked  by  numbers ;  the  act  provides  that  it  shall  not 
be  construed  **  io  affect  any  question  which  may  have  been  in  dependence  in  any  Court 
prior  to  the  passing  of  this  act,  or  any  judgment  already  pronounced,  or  any  decree 
which  has  already  gone  out,  or  the  provision  of  the  said  recited  act  (1696,  c.  16),  or  of 
any  other  act  or  acts  of  Parliament  as  to  mentioning  in  the  testing  clause  the  number 
of  the  pages  of  which  the  deed  consists,  or  the  provision  as  to  signing  each  page  of  the 
deed,  or  any  other  provision  of  the  said  recited  act." 
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XV.  Of  Ratification  of  Deeds  by  Married  Women, 

§  736.  In  olden  times  much  inconvenience  arose  from  deeds  by 
married  women,  although  granted  to  third  parties  and  for  onerous 
causes,  being  reducible  on  slight  proof  of  marital  influence.  To 
remedy  this  evil  it  became  the  practice  to  get  wives  to  ratify  their 
deeds  on  oath  before  a  judge,  and  out  of  the  presence  of  their  hus- 
bands. This  proceeding  received  the  authority  of  the  legislature 
in  the  act  1481,  c.  83 ;  which,  adopting  a  decision  of  the  Lords  of 
Council,  enacted  that  "ane  woman  conjunct  fear,  makand  faith 
(swearing)  that  scho  sail  never  cum  against  the  alienation  thereof, 
sail  nocht  be  hearde  afterwards  to  impugne  the  said  alienation." 
There  is,  however,  no  statute  w:hich  enjoins  judicial  ratification,  as 
a  solemnity  in  deeds  by  married  woman  (m). 

§  737  The  ratification  used  to  be  emitted  before  a  judge  in 
open  Court.  It  now  takes  place  in  presence  of  any  magistrate  or 
justice  of  peace  at  his  private  residence  (x);  the  wife  appearing  be- 
fore him,  along  with  a  notary  and  two  witnesses,  and  emitting  a 
solemn  oath  and  declaration  that  the  deed  is  subscribed  by  her 
voluntarily,  and  that  she  will  not  challenge  or  impugn  it  (y).  In 
Erskine's  time  it  was  becoming  the  practice  to  use  the  wife's  de- 
claration, instead  of  her  oath ;  but  that  learned  author  doubts  the 
sufiiciency  of  such  ratifications  (2).  They  would  probably  not  be 
sustained,  unless  emitted  by  persons  having  right  by  statute  to  offer 
declarations  instead  of  oaths. 

§  738.  The  procedure  is  usually  recorded  in  a  notarial  instru- 
ment (a);  which  is  indorsed  on  the  deed,  and  is  signed  by  the  wife, 
the  magistrate  and  notary,  and  two  witnesses.  But  some  convey- 
ancers dispense  with  the  attendance  of  a  notary,  and  use  simply  a 
narrative  of  the  ratification,  signed  by  the  wife,  the  magistrate  and 
the  witnesses  (6).  If  the  husband  was  present,  the  ratification  is 
null ;  as  it  is  presumed  to  have  been  emitted  under  his  infiuence  (c). 


{u)  The  subject  of  these  sectioiiB  is  fully  treated  by  Mr  Fraser  in  1  Pent,  and  Doiil 
Rel.,  488,  ei  seq.  (x)  Ersk.,  1,  6,  88—1  Fraser,  488— Duflf  Feud.  Con..  188. 

Being  an  act  of  voluntary  jurisdiction,  the  ratification  may  take  place  before  a  judge  or 
magistrate  within  whoso  territory  none  of  the  parties  reside.  Ersk.,  ib. ;  Fraser,  ib. ; 
Wallace,  219.  (y;  It  was  supposed  that  the  oath  had  been  abolished  by  the 

general  words  of  the  act  6  and  6  Will.  IV,  c.  62.  But  the  act  6  and  7  Will.  IV,  c.  48, 
(loclares  that  the  ratification  should  proceed  on  oath  as  formerly.  (2)  Ersk., 

iiupra.  (a)  Ersk.,  1,  6,  84— Duff  Feud.  Con.,  188.  [b)  1  Fraser,  484. 

(c)  Ersk.,  supra— BeLuk.,  1,  5,  7G— Mack.  Inst.,  1,  6,  14  (vol.  ii,  287)— 1  Fraser,  484. 
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Nay  more,  it  seems  to  be  essential  to  the  validity  of  the  ratification 
that  his  absence  be  set  forth  (rf). 

§  739.  The  ratification,  being  a  formal  ministerial  act,  cannot 
be  proved  by  parole  (e).  It  is  incomplete  without  the  signature  of 
the  wife,  or  of  two  notaries  subscribing  for  her  if  she  cannot 
write  (/). 

§  740.  As  this  ceremony  is  not  enjoined  by  statute,  it  is  not 
essential  to  the  validity  of  a  deed  granted  by  a  married  woman. 
Its  purpose  is  not  to  authenticate  the  subscription,  but  to  prove 
that  the  deed,  admitted  to  be  genuine,  was  not  extorted  from  the 
granter  by  force  or  fear  of  her  husband.  Accordingly,  a  deed  which 
wants  this  solemnity  is  valid,  until  reduced  by  the  wife  on  the 
ground  that  her  husband  coerced  her  to  grant  it ;  and  the  want  of 
the  ratification  is  only  a  circumstance,  although  a  highly  important 
one,  tending  to  prove  coercion  (gr).  Professor  Bell  is  therefore  in 
error,  when  he  states  that  deeds  by  a  wife  "  are  presumed  to  pro- 
ceed from  her  husband's  undue  influence,  the  presumption  being 
counteracted  by  her  judicial  ratification"  (A). 

In  an  action  by  a  mother  against  her  son  for  proving  the  tenor 
of  a  deed  executed  by  her  during  her  husband's  life,  the  facts  of 
her  having  the  deed  cancelled  in  her  hands,  and  not  having  ratified 
it,  were  held  to  raise  a  presumption  that  she  had  cancelled  it  her- 
self (e). 

§  741.  On  the  other  hand,  a  deed  which  has  been  formally 
ratified  cannot  be  challenged  on  the  ground  that  the  granter  was 
coerced  by  her  husband  into  signing  it ;  and  therefore  an  action  of 
reduction  on  that  head  would  be  dismissed  as  irrelevant  (k).  But 
if  the  wife  averred  that  the  ratification,  as  well  as  the  deed,  was 


(d)  Ersk.,  »Mpra— Fraser,  tupra.  («)  Mitchelson  v.  Mowbray,  1636,  M.,  6960; 

6078 ;  1  B.  Sup.,  864,  867 ;  S.  C— Swinton  v.  Brown,  1668,  M.,  8412 ;  8408 ;  S.  C. 
—1  Fraaer,  484.  (/)  BeU  v.  Mow,  1686,  M.,  12,626— Gordon  v.  MaxweU, 

1678,  M.,  12,688.  Authorities  in  preceding  note.  But  see  Amot  v.  Scott,  1678,  M., 
6091.  iff)  Buchan  v.  Risk,  1384,  12  S.,  611— Hepburn  v.  Nasmyth,  1618,  M., 

6069— -Stuart  v.  Hutchison,  1681,  M.,  7762— Johnstone  v.  Napier,  1708,  M.,  16,611— 
Hay  V.  Gumming,  1706,  M.,  16,606— Smith  v.  M'Keand,  4th  June  1836,  7  Sc.  Jur., 
897— Ersk.,  1,  6,  86— Bankt.,  1,  6,  76—1  BeU's  Com.,  148,  note  1—1  Fraser,  486— Duff 
Feud.  Con.,  189.  In  MacdougaU  Brisbane,  1st  March  1860, 12  D.,  917,  the  Court  autho- 
rised an  instrument  of  disentail  by  a  married  woman  to  be  judiciaUy  ratified  ob  majorem 
eauUlam;  but  were  of  opinion  that  the  proceeding  was  unnecessary,  as  the  estate  was  to 
be  acquired  by  her  in  fee-simple,  and  not  by  a  third  person,  or  in  any  degree  by  her 
husband.  (A)  Bell's  Pr.,  {  1616.  (i)  Houston  v.  Schaw,  1711,  Rob.  Ap. 

Ca.,  661.  (*)  1481,  c.  88— Mack.  Inst.,  1,  7, 14  (vol.  ii,  p.  287)— Craig,  2, 

22,  16— Ersk.,  1,  6,  84—1  Bell's  Com.,  148— Bankt.,  1,  6,  76. 
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extorted  from  her  t?t  et  metu  of  her  husband, — ^is  the  formal  act  so 
absolutely  prohatio  probata  of  free  consent  that  it  cannot  be  coun- 
teracted by  any  proof,  however  convincing  ?  In  one  case  the  Court 
found  the  ratification  "  sufficient  to  purge  all  action  super  metu,  al- 
though the  woman  replied  that  the  same  ratification  and  oath  were 
extorted  also, per  eandem  vim  et  metum"  (T).  This  decision  is  in 
accordance  with  the  unqualified  opinion  of  Craig  (w),  that  a  wife 
is  not  to  be  heard  in  challenge  of  her  judicial  consent ;  while  Mac- 
kenzie also  holds  that  the  ratification  absolutely  bars  challenge 
*^  propter  religtonem  sacramenti"  (n) ;  and  Bankton  (o)  lays  down 
that  it  excludes  reduction,  although  she  was  actually  compelled. 
This  view,  however,  which  only  allows  redress  where  the  coercion 
is  slight,  and  not  where  it  is  extreme,  is  challenged  by  Erskine  (p) 
as  "  contrary  to  the  rules  of  reason  and  repugnant  both  to  the  canon 
law  (r),  which  gives  conclusive  effect  only  to  such  ratifications  as 
are  made  sine  vi  aut  dolOj  and  to  the  principle  on  which  our  prac- 
tice is  founded ;  for  if  the  law  accounts  all  ratifications  made  by 
the  wife  in  her  husband's  presence  null  from  a  presumption  that 
she  is  thereby  laid  under  undue  influence,  it  must  a  fortiori  reject 
such  ratifications  as  shall  appear  upon  positive  evidence  to  have 
been  actually  extorted  from  her  ex  vi  aiit  metu  of  the  husband."  It 
was  perhaps  on  this  ground  that  the  Court  once  sustained  a  reduc- 
tion of  an  infeftment,  super  capite  metus  reverentialis^  although  it 
had  been  judicially  ratified  («).  Professor  Bell  observes  that  there 
seems  to  be  no  doubt  that  a  ratified  deed  cannot  be  challenged  on 
the  ground  referred  to,  unless  the  party  taking  benefit  by  the  deed 
should  be  proved  to  have  been  participant  in  the  violence,  or  at 
least  to  have  had  notice  of  it  (t).  In  this  conflict  of  authorities 
the  question  may  be  considered  as  open  and  doubtful  (u),^ 


(1)  Grant,  1642,  M.,  16,488.  (m)  Craig,  2,  22,  15.  (n)  Mackenzie. 

supra.  (o)  Bankt.,  1,  5,  79— ib.,  1,  6,  76.  (p)  Erek.,  1,  6,  84. 

(r)  Decretal,  2,  24,  28.  Mr  Fraser  obseryes  (i,  486)  that  this  passage  does  not  bear 
out  Erskine's  statement,  although  the  gloss  upon  it  does.  But  the  text  of  the  decretal 
means  that  only  such  ratifications  are  binding  as  are  emitted  "  sine  vi  cnU  thh,  sporUe.*' 

(s)  A  V.  B,  1612,  M.,  16,481.  (/)  1  Bell's  Com.,  148.    The  learned  Professor 

observes  that  Erskine's  doctrine  is  against  the  decision  on  which  the  act  1481,  c.  88, 
proceeded,  and  which  is  entered  in  the  Rolls  of  Parliament  as  fixing  the  law  on  the 
point.  But  the  short  note  which  has  been  presenred  of  the  case  seems  not  to  warrant 
that  construction.  («)  See  farther  on  the  point,  Wallace,  219—1  Eraser,  486,  6, 


19  Professor  Menzies  leans  to  the  view  that  a  judicial  ratification  by  a  married 
woman  does  not  afford  an  absolute  security  against  challenge ;  Lectures  on  Convey- 
ancing, 8d  ed.,  p.  41. 
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§  742.  The  only  object  of  judicial  ratification  being  to  exclude 
coercion  by  the  granter  s  husband,  it  does  not  bar  challenge  of  the 
deed  on  any  other  ground,  such  as  compulsion  by  a  third  person, 
or  fraud,  or  deathbed  (x).  Nor  does  it  bar  revocation  of  a  deed  as 
a  gift  by  the  wife  to  her  husband;  the  law  allowing  donations  inter 
vtrum  et  uocorem  to  be  recalled,  not  on  the  ground  of  force  and  fear, 
but  ne  mutuo  amove  ae  spolient  {y).  The  ratification,  therefore,  only 
protects  the  interest  of  third  parties  under  deeds  whereby  the  wife's 
separate  estate,  or  her  conjunct  right  with  her  husband,  may  be 
impaired. 

XVI.  Of  Deeds  for  which  Solemnities  are  required  hy  private  ar- 
rangement, in  addition  to  those  enjoined  hy  public  law, 

§  743.  Persons  sometimes  prescribe  for  their  deeds  solemnities 
additional  to  those  required  by  common  law;  and  the  question  then 
arises,  whether  these  are  essential  to  the  constitution  of  the  relative 
right  or  obligation.  The  answer  to  this  question  depends  on  whether 
the  observance  of  the  solemnity  in  issue  is  a  condition  suspensive 
of  the  right  or  obligation—- or  whether  it  is  merely  an  additional 
security  designed  for  the  protection  of  one  of  the  individuals  con- 
cerned, and  which  he  may  insist  upon  or  waive  at  his  pleasure. 

§  744.  A  striking  illustration  of  the  first  class  of  solemnities 
occurred  in  a  case  where  a  Scotchman,  who  had  returned  to  his  na- 
tive country  after  a  long  residence  in  India,  executed  a  will,  which 
concluded  with  the  words,  "  In  testimony  of  this  being  my  last  will 
and  testament,  I  hereto  set  my  hand  and  seal,  and  declare  it  to  be 
written  upon  three  pages,  and  signed  in  my  own  handwriting,  this 
28th  day  of  September  1803 — James  Nasmyth."  The  deed  was  in- 
dorsed, "  Will  of  James  Nasmyth,  28th  September  1803 ;"  and  it 
bore  several  markings  in  pencil  containing  directions  as  to  drawing 
a  new  will,  and  several  holograph  alterations  in  pencil  and  red  ink 
upon  the  bequests.  It  had  no  seal ;  and  a  portion  of  it  below  the 
signature,  where  the  seal  had  probably  been  affixed,  had  been  cut 
away.  The  deed  having  been  found  in  this  state  in  a  lockfast  place 
belonging  to  the  testator,  where  he  kept  several  private  papers,  the 
executor  named  in  it  expede  confirmation,  and  began  to  administer 

(x)  Enk.,  1,  6,  85—1  Fraser,  486.  (y)  Eisk.,  tupror-l  Fraser,  502— Arnold 

V.  Scott,  1678,  M.,  6091— Gordon  v.  Maxwell,  1678,  M.,  6144— Borthwick  v,  Scott,  1724, 
M.,  6149.  Contra,  Mack.  Inst.,  1,  6, 14— Richardaon  v.  Michie,  1685,  M.,  6147— Dirl. 
and  Stew.,  vom,  inUr  virum  et  taorum. 

VOL.  I.  2  a 
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the  executory  estate.  The  deceased's  next  of  kin  thereupon  raised 
an  action  of  reduction  of  the  deed,  on  the  ground  that  the  seal  had 
been  cut  off  by  the  testator  for  the  purpose  of  cancellation  and  re- 
vocation, and  that  such  was  shown  to  be  his  purpose  by  the  pencil 
alterations  and  other  circumstances.  To  this  it  was  answered  that 
the  deed,  being  holograph  and  signed,  was  complete  by  the  law  of 
Scotland,  and  that  the  seal  not  being  necessary,  it6  absence  could 
not  infer  cancellation.  The  Court  of  Session  adopted  the  latter 
view;  but  their  decision  was  reversed  in  the  House  of  LoidB, 
chiefly  on  the  ground,  that  as  the  testator  had  prescribed  a  certain 
solemnity  for  the  authentication  of  his  will,  his  removal  of  that 
mark  of  concluded  purpose  amounted  to  cancellation  (z).** 

§  745.  From  this  decision  it  follows  a  fortiori  that,  if  the  par- 
ties to  any  deed  declare  that  a  certain  form  of  authentication  shall 
be  necessary  to  prove  their  consent,  the  omission  or  obliteration  of 
that  conventional  solemnity  is  (apart  from  any  question  of  homo- 
logation) fatal  to  the  validity  of  the  writing. 

§  746.  Contrasted  with  such  cases,  are  those  in  which  the  deed 
of  copartnery  or  written  regulations  of  a  joint-stock  company  pre- 
scribe a  certain  form  for  the  transfer  of  its  shares.  It  has  re- 
peatedly been  held  that  these  forms  are  intended  for  the  security  of 
the  company,  by  whom  they  may  be  insisted  on  or  waived ;  and 
that  they  are  not  essential  to  the  constitution  of  an  obligation  un- 


(z)  Naamyth  v.  Hare,  1821, 1  S.  Ap.,  66 ;  reversiDg,  7th  June  1817  (not  reported). 
Lord  Chancellor  Eldon  observed — '*  1  apprehend  that  with  respect  to  a  will  of  penomil 
estate,  if  there  are  any  formalitieB  observed  beyond  those  which  the  law  requires,  the 
law  is,  that  a  man  may  prescribe  to  himself  the  forms  which  shall  or  shall  not  be  at- 
tendant to  his  will.  In  this  part  of  the  island,  your  Lordships  very  well  know,  if  a  man 
makes  a  will  of  personal  estate — if  I  were  to  begin, '  I,  John  Lord  Mdon,  do  so  and  so ' 
— ^whether  there  was  any  signature  or  not,  that  would  be  a  very  good  wilL  Bat  I  ap- 
prehend, if  I  thought  proper  to  conclude  that  will  by  saying,  *  In  testimony  thereof  tn 
this  my  will,  I  do  hereby  set  my  hand  and  seal  * — ^that  it  would  be  taken,  according  to 
our  principles  of  law,  to  be  a  declaration  of  my  intention  as  a  testator  that  the  instm- 
ment  so  authenticated  is  to  be  a  will,  and  to  be  taken  to  be  a  will,  according  to  the  forms 
which  I  myself  have  prescribed  to  observe.  If^  indeed,  I  were  cut  off  in  that  momeDt 
by  sodden  disease,  before  I  oonld  annex  my  seal,  or  before  I  could  annex  my  handwnt' 
ing,  the  wiU  would  do ;  but  if  it  was  my  professed  intention  on  the  face  of  the  will  to 
have  certain  forms  and  ceremonies  as  attesting  my  execution  of  the  will,  and  my  inten- 
tion that  the  will  shaU  not  be  perfect  till  I  have  observed  these  forms,  then  (unless  my 
inability  to  do  it  is  produced  by  some  such  circumstance)  I  apprehend  the  will  woo\d 
not  be  mine ;  though  it  would  be  mine  if  I  had  not  made  any  declaration  m  to  such 
(for  my  purposes)  necessary  forms  and  ceremonies." 


so  Wilsone's  Trustees  v.  Stirling  and  others,  1861,  24  D.,  p.  175,  per  Lord  Ouiriehill 
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(lertaken  by  any  partner  to  transfer  his  shares,  under  a  contract  of 
sale  or  other  agreement.  Thus  where  a  regulation  of  the  East 
Lothian  Bank  declared  that  shares  might  be  sold,  and  transfers  of 
shares  might  be  made,  in  such  form  and  manner  as  should  be  laid 
down  by  the  directors,  "  but  so  as  such  transfer  be  made  and  ac- 
cepted of  by  the  purchaser  in  presence  of  two  directors  signing  the 
deed  of  acceptance ;"  and  where  Weatherly,  a  partner,  executed  in 
favour  of  Tumbull  an  absolute  transfer  of  shares,  which  was  written 
by  the  accountant  of  the  bank,  was  executed  in  presence  of  the  ac- 
countant and  teller,  and  was  entered  in  the  bank  books,  but  was 
not  signed  or  accepted  by  the  purchaser  in  terms  of  the  regulations; 
and  where  the  affairs  of  the  bank  having  become  involved,  and 
Tumbull  having  been  called  on  as  a  partner  to  make  an  advance, 
maintained  that  the  transaction  had  not  been  completed;  where- 
upon Weatherly  raised  action  to  have  him  ordained  to  sign  the 
transfer  in  terms  of  the  regulations,  and  the  bank  sued  him  for  his 
share  of  the  advance  required ; — the  Court  held  that  the  obligation 
to  transfer  was  complete,  and  must  be  implemented  by  TurubuU. 
Their  Lordships  were  of  opinion  that  the  regulation  of  the  bank 
could  not  affect  the  question  as  between  the  parties  contracting ; 
but,  being  intended  only  for  the  benefit  of  the  bank,  might  be  dis- 
pensed with  or  not  as  the  bank  chose  (a).  Thus  also,  where  the 
contract  of  copartnery  of  the  Edinburgh  and  Leith  Glass  Company 
provided  that  when  shares  were  sold  or  transferred  the  transfer  should 
be  in  a  certain  prescribed  form,  which  included  an  acceptance  by 
the  new  shareholder,  and  bore  the  signatures  of  both  parties,  and 
had  to  be  recorded  in  the  company's  books ;  and  where  Stuart,  a 
partner,  granted  an  absolute  assignation  of  shares  to  Allan  and  Son, 
qualified  by  a  back-bond  of  security ;  but  which  assignation  did 
not  contain  any  acceptance  by  the  assignees,  and  was  not  recorded 
in  the  company's  books ;  and  where  Allan  and  Son  intimated  the 
assignation  (but  not  the  back-bond)  to  the  company,  whereupon 
their  names  were  immediately  entered  in  the  company's  "  Journal 
of  Transfers,"  and,  after  Stuart  had  become  bankrupt,  their  names 
were  entered  in  the  "  Register  of  Shareholders ; "  and  where  they 
were  required  by  the  company  to  pay  certain  calls  on  their  shares, 
but  refused  to  do  so  on  the  ground  that  they  were  only  assignees  in 
security,  and  that  the  forms  necessary  to  the  validity  of  the  transfer 
had  not  been  observed ; — the  Court  held  them  liable  as  partners,  on 

{a)  Weatherly  v.  TnrnlraU,  1824, 8  S.,  92,  and  East  Lothian  Bank  v.  Tnrnbnll,  1824, 
ib.,  95.    But  see  Lord  Denman's  remarks  on  these  cases  in  7  W.  8.,  304. 

2  g2 
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the  ground  that  the  formalities  in  question  were  intended  only  for 
the  benefit  of  the  company,  and,  if  waived  by  them,  could  not  be 
insisted  on  by  any  other  person.  And  this  judgment  was  affirmed 
on  appeal  (b).  A  similar  decision  was  again  pronounced  both  in 
the  Court  of  Session  and  House  of  Lords  in  a  late  case,  where  the 
deed  of  copartnership  declared  that  a  sale  or  conveyance  of  stock 
'*  shall  in  no  case  be  valid  towards  making  the  purchaser  or  assignee 
a  partner,  unless  he  shall  be  approved  of  by  the  directors,  and  a 
minute  to  that  effect  entered  in  the  Sederunt  Books  " ;  that  any  deed 
of  sale  or  transfer  shall  be  entered  in  the  company^s  books,  and 
that  until  that  has  been  done  the  purchaser  shall  not  "be  deemed 
or  entitled  to  exercise  any  of  the  rights  of  a  partner."  Even  this 
stringent  clause,  however,  was  held  to  be  solely  for  the  benefit  of 
the  company,  and  not  to  be  available  to  a  purchaser  of  shares,  en- 
deavouring to  escape  from  his  liability  as  a  partner  (c). 

§  747.  The  privileges  which  such  clauses  in  a  contract  of  co- 
partnery confer  on  the  company  may  be  waived  either  expressly, 
or  by  acts  inferring  homologation  of  the  irregular  transfer  (d). 
"  And  if  it  be  once  proved  that  the  company  did  waive  them, 
they  cannot  be  allowed  afterwards  to  recur  to  them.  It  thus  be- 
comes just  a  question  of  evidence,  whether  the  company  are  proved 
to  have  waived  their  right  of  objection,  and  to  have  homologated 
the  sale  and  assignation"  (e)  ;  and  every  such  question  must  depend 
on  the  circumstances  of  the  particular  case.^ 


(b)  TnmbnU  v,  Allan  and  Son,  1888, 11  S.,  487 ;  affd.,  7  W.  S.,  281. 

(c)  Bnmes  v.  Pennell,  1849,  6  BeU's  Ap.  Ga.,  641 ;  affirming  10  D.,  689.  See  alw 
Bobertaon  o.  Thorn,  1848, 11  D.,  868— National  Exchange  Co.  v,  Easton,  1861, 14  D., 
96— M' Andrew  v.  Robertson,  1828,  6  S.,  960— Thomson  v.  FnUerton,  1842,  6  D.,  879. 

(d)  Fife  Bank  v.  Thomson's  Tr.,  1884, 12  S.,  620.  (e)  Per  L.  Preeident  in 
Fife  Bank  v,  Thomson's  Tr.,  tupra. 


^  In  a  recent  case  the  Court  had  occasion  to  consider  the  effect  of  the  exceptional  sta- 
tntory  modes  of  authentication  of  the  registers  of  public  companies  under  the  Companies 
Clauses  Act.  The  action  was  by  a  railway  company  for  calls,  and  at  the  jury  trial  which 
ensued  the  pursuers  tendered  a  book  as  their  register,  to  proTe  that  the  defenders  held 
the  shares.  The  question  of  its  admissibility  was  reseryed  for  the  Court.  The  Companies 
Clauses  Act,  8  and  9  Vict.,  c.  17,  provides  (}  29)  that  the  production  of  the  register  of 
shareholders  shall  be  prima  faae  evidence  that  any  party  entered  in  it  is  a  shareholder, 
and  of  the  amount  and  number  of  his  shares ;  and  the  9th  section  of  the  act  laovides 
how  the  register  is  to  be  kept;  the  names  of  the  shareholders,  the  number  of  their  sharee, 
and  the  amount  of  the  subscriptions  paid  on  them,  are  to  be  entered  in  the  book;  and 
it  is  provided  that  "  the  book  shall  be  authenticated  by  the  common  seal  of  the  company 
being  affixed  thereto ;  and  such  authentication  shall  take  place  at  the  first  ordinary 
meeting,  or  at  the  next  subsequent  meeting  of  the  company,  and  so  from  time  to  time 
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CHAPTER.  II.— OF  WRITINGS  WHICH  DO  NOT  REQUIRE  THE 

STATUTORY  SOLEMNITIES. 

The  statutory  rules  considered  in  the  previous  chapter  are  sub- 
ject to  several  exceptions ;  almost  all  of  which  have  sprung  from 
the  exigencies  of  business  or  from  considerations  of  equity,  in  op- 
position to  the  unqualified  terms  of  the  statutes. 

I.  Deeds  not  "  of  great  importance^ 

§  748.  The  act  1579,  c.  80,  requires  parties  who  cannot  write 
to  use  two  notaries  and  four  witnesses  in  writs  importing  heritable 
title  and  "  other  obligations  of  great  importance ; "  but  leaves  deeds 
which  do  not  come  within  these  terms  to  be  authenticated  by  one 
notary  and  two  witnesses,  as  required  by  the  act  1540,  c.  117. 
There  is  not  any  similar  distinction  in  the  acts  1593,  c.  179,  and 
1681,  c.  5.  But  Mr  Erskine  considers  that  the  latter  act,  which 
made  the  omission  of  the  proper  solemnities  a  ground  of  nullity, 

at  each  ordinary  meeting  of  the  company."  The  Conrt  were  clear  that  the  book,  being 
the  pursuers*  book,  could  not,  at  common  law,  be  cTidence  in  their  favour ;  that  the 
requirements  of  the  statute  were  imperative;  and,  therefore,  that  the  book  could  receive 
no  effect,  unless  it  was  the  register  of  the  company,  kept  and  authenticated  in  terms  of 
the  act, — and  they  held  that  it  was  not  so,  the  deviation  from  the  requirements  of  the 
statute  on  which  they  went  being,  that  the  book  was  made  up  on  the  plan  of  not  enter- 
ing the  amount  of  the  subscriptions  paid  on  the  calls.  But  the  Court  expressed  their 
views  at  length  as  to  the  authentication  by  sealing  required  by  the  act.  It  appeared 
that  before  each  ordinary  meeting  the  fly-leaf  of  the  book  was  sealed  with  the  com- 
pany's seal,  and  at  each  ordinary  meeting  the  meeting  held  the  book  as  sealed.  But  no 
other  part  of  the  book  was  sealed,  so  that  the  seals  had  no  apparent  connection  with  the 
entries.  The  Lord  President  (M'NeiU)  thought  that  what  the  act  required  was  the 
authentication  of  the  book  as  the  current  register,  and  that  the  mode  of  sealing  adopted 
might  be  held  sufficient  compliance  with  the  act.  But  Lord  Ivory,  distinguishing 
between  authentification  and,  identiflcation,  thought  that  the  act  required  some  authen- 
tication of  the  entries ;  that  the  mode  of  sealing  adopted  certified  ^nothing  whatever, 
and  that,  therefore,  the  book  was  not  authenticated  in  terms  of  the  act;  Caledonian  and 
Dumbartonshire  Junction  Railway  Co.  v,  Lockhart,  1856, 17  D.,  917. 

The  stamp  on  a  lease  for  less  than  a  year  of  a  furnished  dwelling-house  may  be  ad- 
hesive ;  and  across  the  stamp  must  be  written  or  stamped  in  ink  the  name  or  initials 
of  the  parties  to  the  instrument,  and  also  the  date  of  the  instrument,  "  and  proof  of  the 
said  writing  upon  or  across  the  stamp  as  aforesaid,  shall  be  a  necessary  part  of  the 
evidence  of  the  signing  or  making  of  the  instrument  in  any  case  where  such  instrument 
is  not  stamped  with  an  impressed  stamp."  Provided  where  the  parties  to  the  instru- 
ment are  more  than  two,  it  shaU  be  sufficient  if  one  person  only  on  each  part  shall 
write  his  name  or  initials  on  the  stamp;  24  and  26  Vict.,  c.  21,  }  14 ;  and  24  and  25 
Vict,  c.  91,  §  88.  See  a  similar  provision  as  to  "  agreements  under  hand,"  28  and  24 
Vict.,  c.  Ill,  2  12. 
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must  by  the  just  rules  of  interpretation  be  limited  to  writings  of 
importance,  to  which  alone  the  solemnities  had  been  in  use  to  be 
adhibited  (a).  This  is  also  the  opinion  of  Sir  (leorge  Mackenzie  (6) 
and  Mr  Eoss  (c) ;  and  it  is  supported  by  the  rules  which  admit 
parole  on  many  matters  within  £100  Scots,  requiring  proof  by  writ 
or  oath  of  party  when  beyond  that  sum  {d). 

§  749.  The  only  writings  coming  under  this  exception  are  those 
which  relate  to  moveables  within  £100  Scots  (£8  :  6  :  8  sterling)  in 
value  (e) ;  and  the  strict  statutory  rules  apply  to  deeds  regarding 
subjects  beyond  that  amount,  and  to  all  obligations  regarding  heri- 
tage, however  small  be  the  simi  at  stake  (/).  The  amount  is  esti- 
mated with  regard  to  the  obligant  (gr),  and  without  including  the 
penalty  for  non-implement  (A). 

§  750.  If  the  obligation,  being  for  more  than  £100  Scots,  is 
divisible  (c.gr.,  a  bond  for  borrowed  money),  it  is  good  for  that  sum, 
on  the  creditor  so  restricting  his  claim  (t).  If  it  is  indivisible  (e,g.j 
an  obligation  ad  /actum  praestandum),  specific  performance  of  it 
cannot  be  enforced  (4)  ;  but  damages  for  non-implement  may  be  re- 
covered to  the  extent  of  £100  Scots  (l).  An  obligation  which  is 
granted  in  corroboration  or  fulfilment  of  a  previous  one,  but  which 
does  not  lay  any  new  burden  on  the  grantor,  has  been  deemed  not 
to  be  one  "  of  importance,"  although  it  exceeds  in  amount  the  sum 
referred  to  (m)} 


(a)  Ersk.,  8,  2, 18,  and  8,  2, 10.  The  rubric  of  Cricliton  v,  Syme,  1772,  M.,  17.047. 
states  that  the  act  1681,  c.  6,  was  held  to  apply  to  all  deeds  although  not  of  importance. 
But  the  point  could  not  have  arisen,  as  the  obligation  there  was  for  £10  sterling.  Ser 
Heriot  v.  Blyth,  1681,  M.,  17,020.  (6)  Mack.  Obs.  on  Act  1579,  c.  80  (voL  i, 

p.  281),  Obs.  8.  (c)  1  Ross  Lee.,  156.  (d)  Supra,  H  592,  8,  5;  611;  629. 

(e)  Ersk.,  8,  2,  10— Koas,  *upra— Tait  Ev.,  78— Duff  Feud.  Con.,  10. 

(/)  1579,  c.  80— A  B,  1726,  M.,  16,842 ;  contra.  Boss  o.  Home,  1680,  M..  16,881. 

{ff)  Ersk.,  «(pra— Anderson  i;.  Tarbat,  1668,  M.,  16;886.  (A)  L.  Halkerton 

V.  Kadie,  1628,  M.,  16,831.  (i)  Ersk.,  8.  2,  10— Cases  in  M.,  6840, 1,  2,  8,  4- 

Supra,  ii  598,  629 ;  contra.  Jack  v.  Jack,  1672,  2  B.  Sup.,  665.  (ib)  Ferguson  r. 

Macpherson,  1758,  M.,  16,848 — Ersk.,  tupra.  As  to  whether  an  assignation  ia  indiTi- 
Bible,  see  Couts  v.  Straiten,  1681,  M.,  6842 ;  contra,  Sclanders  v.  HUl,  1710,  M.,  6844. 

(0  Ferguson  v.  Macpherson,  mpra.  (m)  Ersk.,  n^pro— BeU  on  Testing 

Clause,  280— Sutor  ».  Crammond,  1685,  M.,  8098— Jack  v.  Jack,  1671.  M.,  12,975: 
16,886.  But  Fountainhall  reports  a  later  decision  in  this  case  to  the  opposite  effect 
(2  B.  Sup.,  665);  which  he  challenges  on  the  ground  that  it  held  the  deed  (a  bond  of 
provision)  altogether  null,  and  refused  to  sustain  it  to  the  extent  of  £100  Scots. 


I  Where  a  notary's  docquet  bore  that  two  notaries  had  signed  a  trust-disposition 
and  settlement  at  the  desire  of  the  grantor,  and  it  was  held  that  one  of  the  notaries  was 
disqualified  as  being  a  trustee  under  the  deed,  it  was  argued  that  the  deed  might  he 
sustained  as  a  conveyance  of  moveables,  though  held  as  signed  by  one  notary  only.   But 
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IL  Of  Holograph  Writings. 

§  751.  Lord  Stair  justly  observes  that  "  holograph  writs  sub- 
scribed are  unquestionably  the  strongest  probation  by  writ,  and 
least  imitable  "  {n)  ;  because  it  is  much  more  difficult  to  counterfeit 
a  person's  handwriting  throughout  a  deed,  than  to  forge  the  several 
signatures  to  one  not  alleged  to  be  holograph.  Both  writing  and 
subscribing  a  document,  also,  is  a  much  more  trustworthy  expres- 
sion of  intention  than  merely  subscribing  a  deed  written  by  another. 
Accordingly  holograph  deeds  are  valid,  although  they  do  not  men- 
tion the  writer  or  bear  witnesses  designed  or  subscribing  (o). 

§  752.  This  privilege  extends  not  only  to  deeds  altogether  holo- 
graph, but  also  to  those  of  which  only  the  substantial  parts  are 
80  {p).  And,  on  the  other  hand,  where  certain  parts  of  the  deed 
are  holograph,  but  the  substantials  are  not,  the  statutory  solemnities 
are  required  (r).* 

§  753.  Of  course  where  a  deed  by  several  parties  is  written  by 
one  of  them,  and  signed  by  them  all,  it  is  not  holograph,  and  it 
will  therefore  not  be  sustained  even  against  the  party  who  wrote 
it  («),  unless  its  validity  as  against  the  others  is  not  essential  to  the 
constitution  of  the  obligations  upon  him  (J).  But  any  number  of 
parties  may  effectually  bind  themselves  under  a  deed  written  by 

(«i)  Stair,  4,  42,  6.    See  also  Ersk.,  8,  2,  22—1  Bell's  Com.,  824. 

(o)  Authorities  in  following  notes.  It  is  therefore  not  a  relevant  objection  to  a  holo- 
graph deed  that  the  subscribing  witnesses  did  not  see  the  granter  sign,  or  hear  him  ac- 
knowledge his  Bubflcription ;  Teats  v.  Yeats'  Tr.,  1882, 11  8.,  916. 

(p)  Stair,  mtpra — Ersk.,  tupra.  So  held  as  to  a  bond  holograph  only  in  the  debtor's 
name,  and  the  sum  and  date ;  Vans  v.  Malloch,  1675 ;  M.,  16,885 ; — and  as  to  a  test^- 
ment  holograph  only  in  the  sums  bequeathed  and  the  legatee's  names;  case  of  Hartree's 
testament,  noted  in  Vans  v,  Malloch.  See  also  Allardice  v.  Forbes,  1710,  M.,  16,862 — 
Panton  «.  Gillies,  1824,  2  S.,  682.  (r)  See  Heriot  v.  Blyth,  1681,  M.,  17,020. 

(<)  Sproul  r.  Wilson,  1809,  Hume  D.,  920— Miller  «.  Farquharson,  1835, 18  S.,  889. 

(t)  With  the  cases  in  the  preceding  note  (which  related  to  contracts),  compare 
McMillan  v.  M'Millan,  1860,  18  D.,  187,  where  a  joint  testament,  signed  by  husband 
and  wife,  holograph  of  the  former,  was  snstained  as  his  deed ;  although,  if  the  wife  had 
predeceased,  it  would  not  have  been  valid  as  against  her  next  of  kin.  The  absence  of 
subscription  by  some  of  the  parties  in  contracts  may  be  obviated  by  rei  mUrventut  and 
homologation.    See  the  chapters  on  these  matters,  infra. 


it  was  held  that  the  deed  was  of  importance  and  required  two  notaries ;  and  that,  even 
if  it  had  not  been  so,  seeing  that,  as  appeared  from  the  docquet,  the  granter  had  en- 
trusted the  making  of  his  deed  to  two  notaries,  and  not  to  one,  the  deed  would  still  have 
been  null;  Ferrie  v.  Ferrie's  Tnistees,  1868,  1  Macph.,  291. 
2  Laurie  v.  Laurie.  1859,  21  P.,  240— 5iipra,  \  709,  notr  i». 
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another  person,  by  each  writing  on  it  with  his  own  hand  the  words 
"  I  agree  to  the  above,"  or  the  like,  and  adding  his  subscription  (u). 
And  a  deed  not  holograph  may  be  made  effectual  by  being  referred 
to  as  valid  in  a  writing  proved  to  be  holograph  (x),  A  guarantee 
by  a  mercantile  company,  holograph  of  the  acting  partner,  and 
signed  by  him  with  the  firm's  subscription,  was  held  valid,  although 
it  was  not  in  re  mercatoria  (y). 

§  754.  A  holograph  deed  not  containing  a  statement  that  it  is 
so,  is  not  probative;  because  its  validity  is  a  latent  fact,  which 
must  be  proved  by  the  party  founding  on  it.  But  if  it  sets  forth 
its  holograph  character,  it  is  received  as  probative  (or  prima  fade 
proof)  of  that  fact ;  which  the  challenger  must  bear  the  burden  of 
disproving  (z).  It  is  true  that  much  reliance  should  not  be  placed 
upon  such  a  statement ;  which  would  probably  be  introduced  into 
a  fabricated  writing.  But  the  rule  is  convenient  in  fixing  the  bur- 
den of  proof,  and  in  giving  probative  effect  to  deeds  truly  holo- 
graph. In  one  case  where  a  deed  not  bearing  in  gremio  to  be  holo- 
graph, was  challenged  as  forged,  Lord  Jeffrey  observed  that  the 
party  founding  on  the  deed  would  discharge  the  burden  of  proof  by 
prima  facie  evidence  that  the  signature  and  the  body  of  the  writ 
were  in  the  same  handwriting ;  upon  which  it  would  lie  on  the 
challenger  to  prove  forgery,  on  account  of  the  presumption  against 
crime  (a).  But  in  referring  to  that  opinion  in  a  subsequent  case  (6), 
Lord  President  Boyle  observed,  that  the  user  of  a  deed  not  bearing 
ex  facie  to  be  holograph,  must  prove  that  it  is  so.* 

(fi)  Bryson  t^.  Crawford,  1888, 12  S.,  89.  {%)  As  in  M*IntyT«  o.  M'Farlane, 

l8t  March  1821,  F.  C— Inglis  v.  Harper,  1881,  5  W.  S.,  785 ;  reversing  6  S.,  864— See 
also  Hamilton  v,  Moir,  1710,  M.,  17,028;  and  infra,  i  807.  (y)  Buchanan  v. 

Denniston,  1881,  9  S.,  567 ;  S.  0.,  18  S.,  841.  («)  Ersk.,  8,  2,  22—1  BeU's 

Com.,  824— E.  Rothes  v,  Leslie,  1685,  M.,  12,605— Tombnll  v.  Doods,  1844,  6  D.,  896. 
per  L.  Jeffrey— Robertson  v.  Ogilvie's  Tr.,  1844,  7  D.,  286— WaddeU  v.  Waddell's  Tr., 
1845,  7  D.,  607,  per  L.  Moncrieff— See  also  Donaldson  v.  Walker,  1711,  M.,  11,511,  and 
12,615— Om/ra,  Ellies  v.  Elliot,  1680,  1  B.  Sup.,  812— Inglis  v,  M'Cnbine,  1681,  M.. 
16,962— A  B,  1688,  1  B.  Sup.,  108.  (a)  Tumbull  v,  Doods,  1844,  6  D.,  896. 

(6)  Anderson  v.  Anderson,  1850,  22  Sc.  Jnr.,  478. 


'  The  general  role  of  law  is,  that  a  party  who  founds  on  a  deed  as  holograph  must 
proye  that  it  is  so.  Thus  where  a  party  produced  a  document  in  the  form  of  a  letter, 
bearing  to  be  addressed  to  him  and  to  be  signed  by  a  party  deceased,  and  which  bore  to 
be  a  bequest  of  the  whole  moveable  estate  of  the  deceased,  and  where  the  document 
was  chaUenged  as  a  forgery ;  it  was  held  that  the  onus  of  proving,  not  only  that  the 
deed  was  all  in  one  handwriting,  but  that  it  was  all  in  the  handwriting  of  the  alleged 
maker,  lay  on  the  party  propounding  the  deed ;  Anderson  v.  Qill ;  decided  1850 :  re- 
ported 20  D.,  1826 ;  affirmed  1858,  8  Macqueen,  180. 
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§  755.  A  general  statement,  however,  that  the  deed  is  holo- 
graph, will  not  embrace  words  written  on  erasure,  or  marginal  ad- 
ditions and  interlineations ;  which  must  therefore  be  proved  to  be 
genuine  (c).  If  they  are,  the  deed  is  effectual  in  its  altered  condi- 
tion, although  the  words  are  in  auhstantialUms  (d).  But  when  any 
question  of  deathbed  or  the  like  arises,  in  which  the  dates  of  such 
alterations  are  important,  these  must  be  proved  ;  and  merely  prov- 
ing when  the  body  of  the  deed  was  written  will  not  give  them  ef- 
fect as  of  the  same  date  (e).  Holograph  additions  on  the  margin 
are  valid,  although  not  signed  by  the  party  (/).  It  is  sometimes 
a  question  whether  holograph  alterations  made  by  a  party  on  his 
deed  (e.gr.,  in  pencil  or  red  ink)  were  intended  to  be  effectual  as 
part  of  the  deed,  or  were  merely  memoranda  for  enabling  a  con- 
veyancer to  draw  out  a  new  will  in  terms  of  the  party's  directions ; 
and  in  such  cases  it  may  be  doubtful  whether  the  granter  intended 
that  his  original  deed  should  subsist  until  the  execution  of  the  new 
one,  or  that  it  should  be  held  as  cancelled,  and  as  no  longer  the 
expression  of  his  wilL  Every  such  question  must  depend  on  the 
evidence  in  the  particular  case,  and  no  rules  can  be  laid  down  on 
the  point  by  way  of  anticipation  (g).^ 

§  756.  The  proof  that  a  writing  is  holograph  may  be  either  by 
the  direct  testimony  of  persons  who  saw  the  party  write  the  deed, 
or  by  the  indirect  evidence  of  those  who  are  acquainted  ^ith  his 
handwriting,  or  who  have  compared  the  deed  with  writings  ad- 

(e)  Robertson  v.  Ogilvie's  Tr.,  1845,  7  D.,  236.  {d)  Robertson  y.  Ogilvie's 

Tr.,  «^a— Grant  v.  Stoddart,  1849,  11  D.,  860 ;  affd.,  1  Macq.,  168— WUson  v.  Smith, 
1803,  Hume  D.,  882— Horsburgh  v.  Horsbnrgh,  1848, 10  D.,  824— See  also  Kemps  v. 
Ferguson,  1802,  M.,  16,949,  and  per  Lord-Ch.  Eldon  in  Nasmyth  9.  Hare,  1821,  1  Sh. 
Ap.  Ca.,  74.  {e)  L.  Durie  v.  Gibson,  1667,  M.,  16,927 — Johnston  v.  Johnston, 

1688,  M.,  17,063— iSupfa,  §  788.  (/)  Horsburgh  r.  Horsburgh,  «<pra— Bruce 

V.  Stewart,  1666,  2  B.  Sup.,  427.  (^)  See  Nasmyth  v.  Hare,  1821, 1  Sh.  Ap. 

Ca.,  65,  where  Lord  GhanceUor  Eldon's  speech  is  highly  instmctiye  on  this  class  of 
cases. 


^  In  England,  alterations  in  pencil  in  a  will  are  presumed  to  be  deliberative,  but 
the  presumption  may  be  rebutted ;  Parkins  v.  Bainbridge,  3  Phil.  £ccl.  Rep.,  821—- 
Francis  v,  Grover,  5  Hare,  89,  46-49— Bateman  v.  Pennington,  8  Moore's  Pr.  Ca.,  228. 
Much  of  the  law  about  interlineations  and  erasures  in  tested  deeds  is  inapplicable  to 
holograph  deeds.  There  is  a  great  distinction  in  holograph  deeds  between  what  is  writ- 
ten and  what  is  obliterated.  What  is  written  must  have  been  written  on  purpose ;  but 
the  obliterations  may  have  happened  through  mistake;  per  Lord  Chancellor  Chelmsford 
in  Magistrates  of  Dundee  t>.  Morris,  1858,  8  Macq.,  184.  It  is,  therefore,  competent  in 
such  cases  to  read  a  word  obliterated  as  part  of  the  deed,  if  the  word  is  necessary  to  the 
sense ;  Chapman  v.  M'Bean,  1860,  22  D.,  745. 
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mitted  or  proved  to  be  genuine.  On  this  subject,  which  is  fully 
considered  afterwards  (A),  it  is  only  necessary  to  observe  here,  that 
the  first  kind  of  evidence  is  undoubtedly  the  best.  The  second  Ib 
trustworthy,  provided  the  witnesses  are  persons  of  observation,  and 
have  had  sufficient  opportunities  of  seeing  the  party's  handwriting 
to  make  them  familiar  with  it.  But  little  or  no  weight  is  due  to 
the  last ;  for  there  are  few  trials  upon  the  authenticity  of  deeds, 
where  "  persons  of  skill "  do  not  speak  with  equal  confidence  on  op- 
posite sides ;  and,  with  very  rare  exceptions,  they  readily  give  evi- 
dence for  the  party  who  first  applies  to  them  (t).  The  Court  vrill 
inspect  the  document  for  themselves  when  the  question  is  decided 
by  them ;  and  in  jury  trials  the  jury  will  be  allowed  to  make  a 
similar  examination  (k).  The  circumstances  under  which  the  deed 
was  produced,  the  place  where  it  was  found,  and  other  similar  mat- 
ters may  also  be  important  in  such  inquiries  (2). 

§  757.  According  to  Lord  Stair,  if  holograph  deeds  "  are  not 
subscribed,  they  are  understood  to  be  incomplete  acts,  from  which 
the  party  hath  resiled :  yet,  if  they  be  written  in  count  books,  or 
upon  authentic  writs,  they  are  probative,  and  resiling  is  not  pre- 
sumed "  (m).  The  general  rule  both  of  law  and  practice,  therefore, 
requires  that  holograph  deeds  be  subscribed  in  token  of  concluded 
purpose.  And  the  absence  of  this  solemnity,  combined  with  other 
facts  which  indicate  that  the  deed  is  inchoate,  will  be  fatal ;  as  in  a 
case  of  a  holograph  will  which  was  found,  not  in  the  maker's  char- 
ter-chest, but  in  his  portable  writing-desk,  and  which  commenced 
with  his  name,  but  contained  several  blanks,  and  was  not  sub- 
scribed («). 

By  the  words  of  the  act  1696,  c.  25,  subscription  by  the  alleged 
trustee  is  required  to  a  declaration  or  back-bond  of  trust  (o). 

§  758.*  On  the  other  hand,  a  holograph  writing  unsubscribed 
will  be  sustained  if  there  is  no  doubt  that  it  was  meant  to  be  effec- 
tual. This  has  been  held  as  to  the  postscript  to  a  holograph  and 
signed  letter  (p)  ;  and  as  to  markings  by  a  debtor  in  an  account- 

(k)  Chapter  on  the  improbation  of  writings,  Part  ii,  b.  i,  t.  1,  c.  8.  (i)  Thii 

remark  has  been  frequently  made  from  the  bench,  as  per  L.  President  Boyle  In  Tom- 
bull  V.  Doods,  1844,  6  D.,  901— Anderson  v.  Anderson,  1860,  22  So.  Jur.,  478— Per 
L.  Balgray  in  Greig  v.  Clark,  1829,  7  S.,  773.  (k)  See  chapter  on  improbation 

of  writings,  Part  ii,  b.  i,  t.  1,  c.  8.  (/)  Anderson  v.  Anderson,  n^vro— See 

Nosmyth  v.  Hare,  1821,  1  Sh.  Ap.  Ca.,  66.  (m)  Stair,  4,  42,  6.    See  also  Ersk., 

3,  2,  22.  (n)  Dunlop  v.  Dunlop,  1839, 1  D.,  912.  (o)  See  Watson  p. 

Forester,  1708,  M.,  12,766.  (p)  Wauchope  v.  Niddrie,  1662,  M.,  16.96o— 

A  B,  1671,  2  B.  Sup.,  617.    See  also  Paterson  v.  Inglis,  1717,  M.,  9441. 
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book  kept  by  the  creditor  (r)  ;  and  receipts  for  partial  payments 
indorsed  on  a  bond  (s).  So  a  holograph  docquet  by  a  notary  sign- 
ing for  a  person  who  cannot  write  is  effectual  although  not  sub- 
scribed, if  it  contains  the  notary's  name  in  gremio  {t).  On  the  same 
principle,  a  holograph,  but  unsubscribed,  account,  which  the  factor 
for  a  landlord  delivered  to  one  of  the  tenants,  was  held  to  prove  a 
settlement  between  them,  chiefly  on  account  of  the  delivery  (m). 
And  a  memorandum  holograph,  but  not  subscribed,  being  found  in 
the  creditor's  repositories,  is  sufficient  as  the  debtor's  writ  in  cases 
falling  under  the  triennial  or  sexennial  prescriptions  {x).  In  one 
case,  a  deed  of  settlement  declared  that  all  legacies  should  be  effec- 
tual which  the  testator  should  bequeath  by  separate  writings  or 
memoranda,  although  not  formally  executed,  provided  they  ex- 
pressed his  intention,  and  were  "  written,  dated,  and  signed "  by 
him.  He  left  two  holograph  documents  bequeathing  legacies.  In 
the  one  (consisting  of  one  sheet  of  paper),  the  first  page  was  dated 
and  not  subscribed,  and  the  second,  dated  nine  days  after,  was  sub- 
scribed. The  other  was  unsubscribed,  but  was  marked  on  the  back 
"  Additional  Codicil,"  and  began  thus — "  Additional  Codicil,  83 
Prince's  Street,  1st  May  1830. — I,  J.  D.,  leave  the  following  addi- 
tional legacies  to  my  former  legacies."  The  Court  sustained  them 
both  as  valid  codicils.  Lord  Balgray  observing,  that  signing  and 
subscribing  are  not  identical,  as  the  Sovereign  signs  by  superscrip- 
tion (y).  There  is  also  an  old  case,  in  which  an  unsubscribed  holo- 
graph will  was  sustained ;  but  the  report  does  not  state  whether  it 
bore  the  testator's  name  in  the  body  («).  The  authority  of  that 
case,  however,  was  disregarded  in  Dunlop  v,  Dunlop  (a),  in  which 
the  Court  considered  it  more  difficult  to  sustain  an  unsigned  testa- 
ment than  an  unsigned  contract,  discharge,  or  the  like,  in  which 
there  is  onerosity  or  delivery.  In  England,  holograph  wills  con- 
taining the  testator's  name  in  the  body,  but  unsubscribed,  were 
good  at  common  law  (6).  But  a  recent  statute  made  subscription 
essential  to  wills  in  that  country  (c).* 

(r)  Stair,  4,  42,  6.  («)  Cnrrence  r.  Hacket,  1688,  2  B.  Sup.,  121— Stair, 

mpra,  (t)  Cullen  r.  Thomsons,  1731,  M.,  16,842— Gordon  r.  Murray,  1766, 

M.,  16,818.  (tt)  Ainfllie  v.  Chisholm,  1696,  M.,  12,626.  (x)  Donaldson 

V.  Murray,  1766,  M.,  11,110— Watson  t-.  Hunter,  1841,  8  D.,  688— Watson  v.  Johnstone, 
1846,  18  Sc.  Jurist,  698.  (y)  GUlespie  v.  Donaldson's  Tr.,  1881,  10  S.,  174. 

This  decision  is  doubted  by  L.  Mackenzie  in  Dunlop  v.  Dunlop,  tupra,  1  D.,  912. 

(,)  o.  Tithill,  1610,  M.,  16,969.  (o)  S^^a,  (»). 

(h)  Lemaine  v.  Stanley,  1681,  8  Levinz,  1— Morrison  v.  Tumour,  1811,  18  Vesey, 
188— Nasmyth  v.  Hare,  1821,  1  Sh.  Ap.  Ca..  72,  per  Lord-Ch.  Eldon. 

(c)  7  Will.  IV,  and  1  Vict,  o.  26.  §  9. 


*  Lady  Baird  Preston  conveyed  her  estates  to  trustees  by  a  formal  trust-disposition 
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§  759.  It  would  seem  that  a  holograph  promissory  note  in 
these  terms — "  I,  John  Brown,  promise  to  pay,"  but  without  the 
granter's  signature,  is  obligatory  (d). 

§  760.  Holograph  deeds  not  regularly  attested  are  not  probative 
of  the  dates  set  forth  in  them  ;  for,  if  they  were,  the  rights  of  com- 
peting creditors  or  disponees,  and  of  heirs  in  questions  of  deathbed, 
and  the  like,  would  often  and  easily  be  defeated  by  false  dating  (e). 

§  761.     In  general  the  deed  is  objected  to  as  being  antedated ; 


{d)  Per  Lord  Balgray  in  Gillespie  v.  Donaldson,  1881,  10  S.,  174.  See  also  the 
cases  A  B  (M*Raith  v.  Murdoch),  1788,  M.,  1436;  Elch.,  "BiU,"  No.  19,  S.  C— Came- 
nm  V.  Cameron,  1775, 5  B.  Sup.,  398— A  B,  1760,  M.,  1442— A  B,  1768,  6  B.  Sup.,  867 
—Hare  v.  Geddes,  1786,  M.,  1446— M*Bean  v.  M'Pherson,  1806,  Hume  D^  67 ;  in  all 
of  which  cases  bills  bearing  the  drawer's  name  in  the  body,  but  not  signed  by  him,  were 
sustained  against  the  acceptors,  at  a  time  when  the  drawer's  subscription  was  essential 
to  the  constitution  of  the  obligation  in  a  bill.  But  see  per  L.  Fullerton  in  Dunlop  v. 
Dunlop  (tupra),  1889,  1  D.,  912. 

(e)  Ersk.,  8,  2,  22.  Thus  a  holograph  I  O  U  does  not  proYe  its  date  to  have  been 
before  the  grantor's  bankruptcy ;  Dyce  v,  Paterson,  1847,  9  D.,  1141.  A  holograph  dis- 
charge does  not  prove  its  date  against  a  singular  successor  to  the  debt,  whether  it  is  wi- 
ter  conjunctosj  L.  Forbes  v.  Id,  Huntly,  1611,  M.,  12,608— or  not,  Dickie  o.  Montgomerie, 
1662,  M.,  12,606— Bruce  o.  Buchan,  1684,  M.,  12,609.  The  same  rule  applies  to  a  holo- 
graph bond  in  a  competition  of  creditors ;  Bell  v.  Fleming,  1672,  M.,  12,607  ;  2  B.  Sup., 
168,  S.  C— or  with  an  inhibitor ;  Braidy  v.  Faimey,  1666,  M.,  12,607  ;  12,276.  A 
holograph  bond  by  a  woman,  dated  before  marriage,  is  not  probative  of  its  date  as  against 
her  husband ;  Temple  t;.  L.  Whittingham,  1686,  M.,  12,490  and  12,606.  A  letter  signed 
by  a  partner  with  the  firm's  signature  does  not  prove  its  date,  when  founded  on  after 
the  company  is  dissolved ;  Winton  v.  Gibson,  1881, 9  S.  and  D.,  662.  In  cases  of  death- 
bed, holograph  deeds  do  not  prove  their  dates;  Teats  v,  Yeats*  Tr.,  1888, 11  S.,  915: 
Maitland  v,  Maitland,  16th  May  1816,  F.  C— Gases  in  Mor.,  pages  11,477;  12,607,  9, 
12, 14.  And  the  same  rule  applies  to  a  holograph  will  challenged  on  the  ground  of  fa- 
cility or  insanity  ;  Suttie  u.  Ross,  1888,  16  S.,  429— Waddell  v.  Waddell's  Trustees, 
1846,  7  D.,  606.  On  the  same  ground,  the  date  of  a  holograph  marginal  addition  is  not 
held  to  be  that  of  the  rest  of  the  deed,  and  must  be  proved ;  L.  Durie  v.  Gibson,  1667, 
M.,  16,927— Johnstone  v.  Johnstone,  1688,  M.,  17,068. 


and  settlement,  and  directed  her  trustees  to  pay  all  legacies  she  might  leave  by  any 
separate  writing,  letter,  or  jotting  under  her  hand,  found  in  her  possession  at  her  death. 
Eight  holograph  writings  were  found  in  a  box,  along  with  the  trust-disposition  and 
settlement.  One  of  them  was  unsigned,  but  the  initials  of  the  testatrix  were  affixed  to 
a  memorandum  on  the  back  of  it ;  the  others  were  fully  signed,  and  the  testatrix  was 
not  in  the  custom  of  signing  by  initials.  It  was  held  that  the  whole  of  the  documents 
formed  part  of  the  settlement.  There  was  considerable  difference  of  opinion  on  the 
bench  as  to  the  validity  of  the  unsigned  document ;  Baird  v.  Jaap,  1866, 18  D.,  1246. 
Entries  in  a  bank  pass-book,  holograph  of  a  bank,  initialed  by  an  officer  of  the  bank, 
were  held  probative ;  Rhind  «.  Commercial  Bank  of  Scotland,  1867, 19  D.,  619 ;  reversed 
on  the  ground  that  a  bank  pass-book  was  a  current  and  not  a  fitted  account,  and  that 
the  entries  in  it  might  be  challenged;  1860,  8  Macq.,  648—82  So.  Jur..  288. 
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but  the  same  principle  holds  where  it  is  alleged  to  be  the  re- 
verse (/). 

§  762.  Stair  (g)  and  Erskine  (A)  lay  down  that  holograph  deeds 
not  tested  are  presumed  to  have  been  granted  on  deathbed.  But 
it  is  evident  that  these  high  authorities  had  in  view  the  question, 
who  must  bear  the  burden  of  proving  the  date  of  such  a  deed ;  and 
that  they  did  not  mean  to  lay  down  that  an  imtested  holograph 
deed  is  more  probably  false  than  true  in  its  date,  or  was  more  pro- 
bably granted  on  deathbed  than  in  liege  pouatie.  Accordingly,  it  is 
thought  that  the  rule  should  be  stated  thus : — ^A  holograph  deed 
untested  is  not  probative  of  its  date,  which  must  therefore  be  corro- 
borated by  other  evidence,  according  to  the  nature  of  the  case ;  and 
the  party  founding  on  the  deed  must  bear  the  burden  of  proof,  be- 
cause he  is  inpetitorio  and  maintains  the  aflBrmative  (t).  The  cor- 
roborating evidence  ought  to  be  strong  in  cases  of  deathbed,  since 
the  granter,  being  in  full  possession  of  his  faculties,  might  be  sup- 
posed to  have  antedated  his  deed  in  order  to  defeat  the  legal  pre- 
sumption against  deathbed  deeds : — ^whereas,  if  the  deed  is  chal- 
lenged on  the  ground  of  facility  or  insanity,  slight  corroborating 
circumstances  should  be  held  sufficient  to  make  it  effectual  as  of 
the  date  which  it  bears ;  because  the  probabilities  are  very  strong 
against  the  supposition  that  the  granter,  when  incapable  of  making 
a  rational  deed,  wrote  one  with  his  own  hand,  and  purposely  af- 
fixed to  it  a  false  date,  priori  to  the  commencement  of  his  alleged 
insanity  or  facility  (k).  In  questions  of  fraudulent  preference  and 
alienation,  again,  the  corroborating  evidence  would  require  to  be 
strong,  since  there  was  a  manifest  object  to  gain  by  antedating  the 
deed. 

§  763.  In  such  cases  the  date  affixed  to  the  deed  is  not  to  be 
regarded  pro  non  scripto.  Although  it  is  not  full  proof,  it  is  an  ele- 
ment in  the  proof,  to  which  the  jury  ought  to  give  such  weight  as 


(/)  Row  V.  Dick,  1698,  M.,  16,699.  See  also  Ayton  v,  Napier,  1686,  M.,  12,609. 
In  snch  cases  the  deed  may  be  set  up  by  the  granter's  snrviyance,  as  where  the  objec- 
tion is  that  it  was  granted  dnring  pnpilarity ;  Ayton  v,  Napier.  {g)  Stair,  8, 
4,  29,  and  More's  Notes,  p.  816.  (A)  Krsk.,  8,  8,  96.  (t)  Haddoway 
o.  Inglis,  1678,  8  B.  Sap.,  200— Cunningham  v.  Ramsay,  1677,  note  to  ibid.  This 
point  is  weU  brought  out  in  Lord  MoncrelflTs  charge  to  the  jury  in  WaddeU  v.  Waddell*s 
Tr.,  1845,  7  D.,  606 ;  and  by  Lord  President  Hope  in  Suttie  v.  Ross,  1888, 16  S.,  429 ; 
Macf.  Rep.,  189,  S.  G.  (k)  See  this  distinction,  as  weU  as  the  whole  law  re- 
garding the  dates  of  holograph  deeds,  folly  and  clearly  expounded  by  Lord  Moncreiif  in 
his  charge  to  the  jury  in  Waddell  v.  Waddell*s  Tr.,  mpra.  See  also  Suttie  v.  Ross, 
tupra. 
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it  deserves  in  the  circumstances,  and  looking  to  the  motives  which 
the  party  may  have  had  for  misdating  (Q. 

§  764.  A  holograph  deed,  challenged  on  the  ground  that  it  is 
not  of  the  date  it  bears,  will  be  eflectual  as  to  matters  which  do  not 
depend  on  its  date ;  and,  therefore,  where  a  holograph  disposition 
was  partly  gratuitous  and  partly  onerous,  the  Court  in  reducing  it 
ex  capita  lecti  reserved  its  effect  as  a  security  for  its  alleged  onerous 
cause  (w). 

§  765.  It  would  seem  that  only  third  parties — or  in  case  of 
deathbed  the  granter's  heir — ^averring  that  the  deed  is  falsely  dated 
to  their  prejudice  .can  impugn  the  date  which  the  deed  contains  (n) ; 
and  that  both  the  grantor  of  it  (o),  and  the  grantee  who  accepted 
it  {p)y  are  hsLvred  personcdi  exceptione  from  challenging  it  on  that 
ground. 

§  766.  An  exception  to  the  general  rule  that  holograph  writings 
are  not  probative  of  their  dates  exists  in  regard  to  a  debtor  s  writ- 
ten acknowledgment  of  intimation  of  an  assignation.  Practice  and 
repeated  decisions  have  established  such  an  acknowledgment  to  be 
effectual,  unless  the  competing  creditor  proves  that  the  date  is 
false  (r). 

III.  0/  Testamentary  Deeds, 

§  767.  Last  wills  often  require  to  be  executed  in  emergencies 
by  persons  disabled  from  writing,  when  two  notaries  and  four  wit- 
nesses cannot  easily  be  procured,  and  when  the  presence  of  so  many 
persons  in  the  sick  chamber  might  be  injurious  to  the  testator. 
On  this  ground  testamentary  deeds  are  probative,  if  authenticated 
only  by  one  notary  and  two  witnesses  («). 

§  768.  Before  the  Beformation  they  used  to  be  signed  by  clergy- 
men acting  as  notaries ;  and  the  act  1584,  c.  133,  which  forbids  the 

(l)  This  seems  to  be  the  proper  constnictioxi  of  Ersk.,  3,  2,  22 ;  and  the  law  is  so 
laid  down  by  Lord  Moncreiff  in  Waddell  v.  Waddell's  Tr.,  iupra,  (m)  Gordon 

V,  Boss,  1702,  M.,  12,614 ;  6060,  S.  0.  (n)  Tait  £▼.,  106— Dnff  Fend.  Gon., 

27.  (o)  E.  Dnnfermline  v,  E.  Gallender,  1674, 1  B.  Snp.,  708. 

(p)  Scott  V.  Donglas,  1787,  M.,  12,616 ;  Elch.,  •«  Prescription,"  No.  12,  S.  O. 

(r)  2  BeU's  Com.,  18— Bell's  Pr.,  §  1466— More,  281— Tait  Ev.,  64— M'GiU  v.  Hut- 
chison, 1680,  M.,  860 ;  12,606  ;  8.  C— Gray  v.  E.  Selkirk,  1708,  M.,  4468 ;  1  Rob.  Ap. 
Ca.,  1 ;  8.  C— Newton  v,  CoUogan,  1786,  M.,  860— Dongal  v.  Gordon,  1796,  M.,  861. 

{»)  Stair,  8,  8,  84— Ersk.,  8,  2,  28— Tait  Ev.,  109— Buchanan  v.  M'Artey,  M., 
16,968— Bog  V,  Hepbnm,  1628,  M.,  16,960— Stoddart  p.  ArWey.  1799,  M.,  16,867— 
Hardie  v.  Hardie,  6th  December  1810,  F.  G.— Rintonl  v.  Boyter,  1888,  6  De.  and  And., 
216,  affd.,  6  W.  S.,  894. 


§  770.  WILLS.  477 

clergy  to  exercise  lay  offices,  excepts  the  "  making  of  testaments." 
This  privilege  originally  applied  only  to  churchmen  who  had  been 
entered  as  notaries ;  but  long  custom  has  extended  it  to  all  parish 
clergymen  of  the  established  church,  because  their  office  frequently 
brings  them  to  dying  petsons  when  notaries  cannot  be  got.  Ac- 
cordingly, a  will  signed  for  the  testator  by  his  parish  clergyman 
before  two  witnesses  is  valid  and  probative  (t).  In  two  old  cases, 
wills  were  reduced  because  signed  by  the  minister  of  a  different 
parish  from  that  in  which  the  testator  resided,  and  in  which  the 
parish  minister  was  present  at  the  time  («).  It  would  therefore 
seem  that  the  privilege  does  not  extend  to  clergymen  of  dissenting 
churches. 

§  769.  The  question  whether  a  particular  deed  is  privileged  as 
a  will,  depends  on  whether  it  is  of  a  testamentary  nature,  and  not 
on  the  circumstances  attending  its  execution.  Thus  an  assignation 
executed  by  one  notary  for  a  person  on  deathbed  is  null  («);  where- 
as a  postnuptial  marriage-contract  so  authenticated  has  been  sus- 
tained, as  being  in  fact  a  mutual  will  (y).  The  privilege  does  not 
extend  to  nuyrtis  catiaa  dispositions  of  heritage,  which  in  form  are 
deeds,  iw^er  vivos  (2).  But  a  nomination  of  tutors  signed  by  clergy- 
men in  place  of  notaries  has  been  sustained  (a). 

§  770.  Wills  are  privileged  only  in  the  form,  not  in  the  sub- 
stance, of  the  execution.  Accordingly,  the  docquet  must  bear  that 
the  subscription,  whether  by  a  notary  or  a  clergyman,  was  by  the 
testator's  authority  (b).  In  one  case  where  a  will  bore  at  the  foot 
the  testator's  name,  and  the  docquet  stated  that  she  had  put  the 
pen  into  the  minister's  hand  "earnestly  requesting"  him  to  sign 
her  name  for  her,  the  Court  held  the  deed  to  be  invalid  in  that 
form,  but  sustained  it  on  the  minister  signing  his  own  name,  the 
case  having  been  superseded  for  that  purpose  (c).  This  decision  is 
said  to  be  of  doubtful  authority  (d).  In  another  questionable  case, 
a  legacy  above  £100  Scots  was  held  to  be  constituted  by  a  certifi- 
cate signed  by  a  minister  in  his  own  name,  although  the  testator 
had  previously  executed  a  will  which  did  not  mention  the  be- 

*■  —  — 

(0  stair,  8,  8,  84,  and  4,  42,  7— Erak.,  8,  2,  28—1  Boss  Lee,  159— Tait  Ev.,  109- 
Gases  in  following  notes.  (u)  Hepburn  v.  L.  Waughton,  1606,  M.,  16,827 — 

Douglas  V.  Wilson,  there  cited.  (x)  Wardlaw  v,  E.  Marischal,  1610,  M.,  16.959. 

(y)  Stoddart  v.  ArUey,  1799,  M.,  16,857.    See  also  L.  Hassington  v.  Bartilmo,  1681, 
M.,  16,882,  noted  tupra^  2  675.  (z)  More,  404 — Stoddart  v.  Arkley,  tupra. 

(a)  Gray  v.  L.  Ballegemo,  1678,  M.,  16,296.  (6)  Mackenzie  v.  Burnett, 

1688,  M.,  16,88S— Wmiamson  v.  Urquhart,  1688,  M.,  16,888.  (c)  Traill  v. 

Traill,  1805,  M.,  16,956;  17,061,  S.  C.  (rf)  More's  Notes,  405— Tait,  110. 
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quest  (e).  A  nommation  of  tators  was  once  snstained,  although 
the  ministers  acting  as  notaries  signed  it  after  the  testator's 
death  (/).    This  decision  cannot  be  relied  on  (gr). 

§  771.  Erskine  (h)  says  that  "^  testamentary  deeds  are  so  mnch 
favoured,  that  if  the  testator^s  intention  appear  sufficiently,  they 
are  sustained,  although  not  quite  formal,  especially  if  they  be  exe- 
cuted where  men  of  skill  in  business  cannot  be  had."  And  he  cites 
a  case  in  which  a  will  executed  by  a  soldier  when  abroad,  which 
did  not  mention  the  writer,  was  sustained,  apparently  on  the  prin- 
ciple of  the  testamentum  mtlitare  of  the  civil  law  (t).  In  another 
case  the  Court,  "  in  the  particular  circumstances  "  (which  were  veiy 
special),  held  that  a  legatum  UbercUionis  of  two  debts  of  10,000 
merks  each,  was  validly  bequeathed  under  certain  informal  writs, 
which  they  allowed  to  be  adminiculated  by  parole  evidence  (ife). 
But  in  modem  cases  the  Court  have  repeatedly  refused  to  give  effect 
to  testaments  and  codicils  which  were  not  holograph,  probative  by 
the  act  1681,  or  executed  by  a  notary,  or  minister,  and  two  wit- 
nesses {I). 

§  772.  A  mutual  wiU  by  a  husband  and  wife,  written  and  signed 
by  the  former,  and  signed  by  the  latter,  was  sustained  as  the  hus- 
band's will ;  although  it  would  not  have  been  effectual  as  the  wife's 
if  she  had  predeceased  (m).*  A  mutual  will  is  thus  different  from 
a  contract,  which  is  null  as  to  all  the  obligants,  if  any  of  them  are 
not  bound  by  it. 

§  773.  It  is  essential  to  wills,  whatever  be  the  form  of  their 
authentication,  that  they  be  executed  as  finished  writs.  Accord- 
ingly, where  a  testator  in  a  holograph  letter  directed  his  agent  to 
prepare  a  codicil  in  certain  terms,  which  he  annexed  in  his  own 


(e)  Dnndas  v.  his  father's  Exr.,  1689,  M.,  12,501.  (/)  Gray  v.  L.  BaUegerao, 

nq>ra,  {ff)  See  Hnggane  v.  Scott,  1664,  2  B.  Sup.,  862 ;  where  the  Cout 

seemed  to  think  it  would  be  a  good  ground  for  reducing  a  will,  that  the  clergyman  and 
witnesses  signed  after  the  testator's  death.  (A)  Ersk.,  8,  2,  28 — See  Norrel  v, 

Ramsay,  1768,  M.,  12,290,  noted  infra,  §  780.  (i)  Ker  c.  Hay,  1708,  M., 

16,968;  2  Fount.,  411,  S.  C— See  also  Pennyoook  o.  Campbell,  1709,  M.,  16,970— 
Montgomery  v.  M.  Lothian,  1702,  M.,  16,976— L.  Sempil  v.  Murray,  1782,  Bob.  Ap.  Gs., 
282— and  ^MT  euriam  in  Crichton,  1802,  M.,  15,952.  {k)  Norvel  o.  Ramsay, 

1768,  M.,  12,290.  (l)  Rankine  v.  Reid,  1849, 11  D.,  548— Dundas  v.  Lewis. 

1807,  Hume  D.,  917 ;  Mor.  Apx.,  "  Writ,"  No.  6,  S.  C— Crichton,  1802,  M.,  15,962- 
Logan  9.  Logan,  1828,  2  S.,  258— See  also  M*MiUan  v.  M'MiUan,  1850,  18  D.,  187- 
Inglis  9.  Harper,  1881,  5  W.  S.,  785 ;  reversing,  6  S.,  864.  (m)  McMillan  v. 

McMillan,  tupra. 


«  Laurie  v.  Laurie,  1859,  21  D.,  iiO. 
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handwriting,  and  signed,  laying  up  a  duplicate  of  it  in  his  reposi- 
tories ;  and  where  he  died  (not  suddenly)  before  a  formal  deed  had 
been  prepared,  but  after  some  correspondence  with  his  agent  as  to 
its  terms — ^the  House  of  Lords,  reversing  the  decision  below,  held 
the  document  to  be  only  a  contemplated,  not  a  completed,  codi- 
cil (n).  In  another  case  a  person  executed  a  trust-deed  for  pay- 
ment of  such  annuities,  &c.,  as  he  should  appoint  by  a  writing  under 
his  hand,  although  informal ;  and  he  also  executed  a  relative  deed 
of  instructions  reserving  power  of  alteration.  He  afterwards  sent 
to  his  agent  holograph  and  signed  instructions  for  a  new  settle- 
ment, the  draft  of  which  was  transmitted  to  him  when  confined  to 
bed  by  indisposition ;  and  he  was  seised  one  or  two  days  after- 
wards with  an  illness  of  which  he  died,  without  having  executed  a 
formal  deed  or  initialed  the  draft.  The  Court  refused  to  hold  the 
holograph  instructions  as  equivalent  to  a  will  (o).'  Thus,  also, 
where  a  testator  signed  and  sealed  a  holograph  testament  conclud- 
ing "  In  testimony  of  this  being  my  last  will  and  testament  I  here- 
to set  my  hand  and  seal ;"  and  the  deed  was  found  in  his  reposi- 
tories with  the  seal  cut  (not  torn)  off,  there  being  no  suspicion  that 
a  stranger  had  damaged  it, — ^the  House  of  Lords,  reversing  the  de- 
cision of  the  Court  of  Session,  held  that  the  testator  had  prescribed 
a  solemnity  essential  to  the  authentication  of  his  will;  and,  having 
himself  withdrawn  that,  had  intentionally  mutilated  and  annulled 
the  deed  {p). 

§  774.  A  signed  but  improbative  will  cannot  by  ret  interventus 
during  the  testator's  life  be  raised  into  a  conveyance  inter  vivos  (r). 
Homologation,  however,  may  exclude  the  heir-at-law  from  reducing 
an  informal  wiU  («).* 

IV.  How  far  Discharges  are  privileged. 
§  775.     The  statutory  formalities  must  be  observed  in  deeds  of 

(n)  Monro  v.  Goutts,  1818,  1  Dow,  487.  (o)  Stainton  v.  Stainton's  Tr.,  1828, 

6  S.,  868.  (/>)  NasmTth  v.  Hare,  1821,  1  8h.  Ap.  Ca.,  66.    There  were  also 

alterationB  in  red  ink  and  pencil  on  the  instmment,  and  extrinsic  documentary  evidence 
of  the  testator's  intention  to  execute  a  new  will.    See  this  case  tupra,  §  744. 

(r)  Boyes  v.  Dinwoodies,  1800,  Hume  D.,  910.  (»)  See  Fordyce  v,  Fordyce,  1743, 

M.,  5700;  Elch.,  "Testament,"  No.  9,  S.  0.    See  infra,  §  862,  et  seq.,  on  homologation. 


f  But  where  a  truster  in  a  mortit  causa  trust-deed  directed  his  trustees  to  pay  his  cre- 
ditors, as  they  and  the  amount  of  their  debts  should  be  set  forth  in  a  list  to  be  left 
by  the  truster ;  it  was  held  that  the  bequest  was  good,  and  could  not  be  defeated  by 
failure  of  the  truster  to  leave  such  a  list;  Spiot  v,  Pennycook,  1866,  17  D.,  840. 

s  As  to  wills  executed  abroad,  see  24  and  26  Vict.,  c.  114,  and  infia,  g  1024,  el  teq, 

VOL.  I.  2  H 
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discharge  (with  certaiQ  exceptions  to  be  noticed  immediately),  when 
the  amount  is  beyond  £100  Scots  (t).  This  has  been  held  in  re- 
gard to  discharges  of  a  debt  of  £100  sterling  (tf)  ;  of  a  bond  (x) ; 
and  of  a  legacy  (y). 

§  776.  But  receipts  for  rent  are  valid  if  only  signed ;  a  privilege 
said  to  have  been  granted  to  tenants  on  account  of  their  rusticity 
and  ignorance  of  business  (z).  The  same  rule  is  applied  in  practice 
to  receipts  for  feu-duties. 

§  777.  Discharges  in  re  mercaloria  come  under  the  privilege  in 
favour  of  that  class  of  writings  (a).  Professor  Bell  considers  that 
the  discharge  of  a  debtor  on  a  composition-contract  is  valid,  if  sub- 
scribed by  the  creditors  without  the  statutory  formalities,  on  ac- 
count of  the  neglect  among  mercantile  men  to  observe  these  in  their 
ordinary  writings  in  important  business  matters  (6).  But,  with  de- 
ference to  that  high  authority,  there  is  room  to  doubt  whether  a 
deed  of  so  important  a  character,  for  which  no  peculiar  haste  is  re- 
quired by  the  exigencies  of  trade,  and  which  is  only  coUateFallj 
allied  to  res  mercatoriae,  is  valid  without  the  rules  of  the  statutes 
being  observed. 

§  778.  A  receipt  by  an  officer  of  a  regiment  for  £50  sterling  to 
account  of  pay,  not  holograph  or  tested,  was  once  sustained,  pro- 
bably on  account  of  the  practice  not  to  authenticate  such  docu- 
ments in  terms  of  the  statutes  (c). 

§  779.  There  is  a  great  deal  of  looseness  in  practice  as  to  the 
authentication  of  discharges  ;  and,  in  particidar,  receipts  for  termly 
payments  of  interest,  annuities,  premiums  of  insurance,  and  the 
like,  are  almost  always  merely  subscribed  by  the  granter  without 
any  attestation.  It  is  not  likely  that  the  Court  would  hold  such 
receipts  nulL 

§  780.     In  a  case  of  a  very  special  nature  the  Court  sustained  a 

(t)  Cases  in  three  next  notes — Supra,  §  748.  The  report  of  the  case  Campbell  r. 
Montgomerie,  1822,  1  S.,  446,  states  that  an  informal  discharge  was  there  8nstaine<l. 
But  the  session  papers  show  that  there  were  a  number  of  other  points  which  were  wa&' 
cient  for  the  decision  of  the  case,  without  raising  any  such  general  i^uestion. 

(tt)  Irvine  r.  Macjore,  1710,  M.,  12,284.  (z)  Gordon  v.  M*Intoah,  1710,  M., 

16,974.  (y)  Grierson  v.  King,  1781,  M.,  17,064 ;  HaUea,  887,  S.  C. 

(2)  Stair,  4,  42,  6— Ersk.,  8,  2,  28— Tait  Ev.,  125—2  Hunter  on  Land,  and  Ten.. 
428-Schaw  v.  his  Tenants,  1667,  M.,  16,966— Preston  v.  Scott,  1667.  M.,  16,967- 
Boyd  V.  Stone,  1674,  M.,  12,466;  16,968,  S.  C— Cunningham,  1684,  2  B.  Sup.,  66- 
Glendinning  v.  Glendinning,  1686,  M.,  9213.  (a)  Infra,  {  784,  ei  teg. 

(b)  2  Bell's  Com.,  504.  This  point  was  raised  but  not  decided  in  Glass  r.  M'lntosh, 
1825,  4  8.,  1.  (e)  L.  Sempill  r.  Murray,  1782,  Bob.  Ap.,  282.    See  also  Mont- 

gomery V.  M.  Lothian.  1712.  M..  16.976— %>fa,  {  770. 
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legatum  liberationts  of  two  bonds  of  10,000  merks  each,  bequeathed 
by  certain  informal  writings,  which  were  allowed  to  be  adminicu- 
lated  by  parole  proof  (d). 

V.   Writings  in  Submissions. 

§  781.  It  has  already  been  shown  in  what  cases  writ  is  essential 
to  deeds  of  submission  and  decrees-arbitral  (e).  Wherever  writ  is 
required  for  the  decree,  the  statutory  solemnities  must  be  ob- 
served (/).  But  there  seems  no  reason  for  excluding  irregular 
awards  as  to  moveables  inter  rusticos  or  in  re  mercatoria,  where  a 
formal  submission  is  not  entered  into  (g). 

§  782.  All  writings  executed  by  the  arbiters  in  the  course  of 
the  proceedings  are  probative  without  the  statutory  solemnities; 
because  they  are  quasi  judicial  acts,  and  the  circumstances  in  which 
they  are  written  leave  almost  no  room  for  forgery.  This  holds  not 
only  in  regard  to  interlocutory  orders  on  the  parties,  but  as  to  pro- 
rogations of  the  submission  (A),  and  devolutions  to  an  oversman  (i); 
although  without  these  the  arbiters  or  oversman  respectively  would 
not  have  power  to  pronounce  their  decrees. 

§  783.  It  is  usual  for  arbiters  before  final  decision  to  issue  notes 
of  their  intended  judgment.  But  they  are  not  obliged  to  do  so ; 
nor  are  they  bound  to  pronounce  decree  in  terms  of  the  views  which 
their  notes  contain.  As  the  notes,  therefore,  do  not  express  a 
concluded  determination,  they  are  not  equivalent  to  a  decree-arbi- 
tral ;  and  the  issuing  of  them  during  the  subsistence  of  the  arbitra- 
tion does  not  authorise  the  arbiters  to  sign  a  decree  in  terms  of 
them  after  the  submission  has  terminated  (J).  A  fortiori,  it  is  in- 
competent to  modify  or  control  a  formal  decree-arbitral  by  referring 
to  the  preliminary  notes  (i).  But  it  would  seem  that  they  may  be 
used  for  the  purpose  of  correcting  an  error  calculi  in  the  decree  (Z), 
and  of  a.scertaining  whether  the  arbiters  proceeded  on  grounds 


(d)  Norvel  p.  Ramaay,  1768,  M.,  12,290.  («)  See  H  660,  669. 

(/)  Halyburton  t;.  Halyburton,  1708,  W.,  16,970— Short  v.  Habkm,  1711,  M.,  16,867 
(altering  an  earlier  judgment  in  same  case,  M.,  17,029;  4  B.  Sup.,  882) — Percy  v. 
Meikle,  26tli  November  1808,  F.  C— Lang  t;.  Brown,  1862,  16  D.,  88. 

(y)  See  U  669,  784,  et  teq.  (A)  Stewart  v,  Wathertone,  1804,  M.,  16,911— 

Kirkaldy  v.  Dalgaim's  Tr.,  16th  June  1809,  F.  C— Gordon  v.  Monteith,  10th  December 
1812  (where  the  objection  that  untested  prorogations  were  not  probative  of  their  dates, 
was  repelled),  A  B  (no  date),  M.,  17,010;  contra,  Sutherland,  1744,  M.,  662. 

(i)  Stewart  v,  Wathertone,  supra — Kirkaldy  v.  Dalgaim's  Tr.,  tupra—CarUra,  Heriot 
V.  Wight,  1780,  M.,  661,  16,906 ;  Hailes,  849,  S.  C.  (j)  Lang  v.  Brown,  supra. 

(k)  Supra,  }  169,  (/)  Morrison  v.  Robertson,  1826,  1  W.  S.,  148. 
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which  they  were  not  entitled  to  entertain  (w),  or  whether  their 
decree  embraces  the  whole  matters  which  were  submitted  to 
them  (n), — provided  the  decree  itself  is  ambiguous  *on  these 
points.® 

VI.  Of  Writings  in  re  mercatoria. 

§  784.  The  expedition  required  in  mercantile  transactions,  and 
their  general  subjection  to  the/tw  gentium,  rather  than  to  the  laws 
of  individual  states,  have  excepted  writings  connected  with  them 
from  the  statutory  rules  as  to  authenticating  deeds.  This  is  a  safe 
privilege ;  because  this  class  of  writings  almost  always  take  eflfect 
before  the  evidence  as  to  their  authenticity  is  likely  to  be  lost  or 
impaired  by  lapse  of  time ;  while  most  of  the  matters  which  they 
embody  may  be  proved  by  parole  evidence.  On  these  grounds 
documents  in  re  mercatoria  are  valid,  if  merely  subscribed ;  and  if 
their  authenticity  is  disputed,  it  may  be  proved  protU  dejure  (o). 
As  already  noticed,  they  may  be  signed  by  initials  (  p ) ;  and  sub- 
scription by  a  cross  or  mark,  with  adequate  proof  of  its  genuineness, 
is  also  competent  (r).  It  is  proper,  but  not  essential,  that  the 
initials  or  mark  be  adhibited  before  subscribing  witnesses  («). 

(m)  Steele  v.  Steele,  22d  June  1S09,  F.  C.  (n)  BeU  v,  Hallidnj,  1825,  4  S. 

286.  (o)  Mack.  Obs.  on  1679,  c.  80  (vol.  i,  p.  281),  Obe.  8— Erak.,  8,  2,  24- 

1  Bell's  Com.,  825— More,  405— Toit  Ev.,  120.  (p)  1  BeU's  Com.,  825— Af)f«, 

i  665.  (r)  1  Bell's  Com.,  82&— Bryan  v.  Murdoch,  1824,  8  S.,  282 ;  affd.,  2 

W.  S.,  568— Watson  v.  Hamilton,  1824,  8  Mnr.,  484— %mi,  {  667. 

{$)  So  held  aa  to  initials;  Shepherd  v.  Innes,  1785,  M.,  589;  16,818— Thomson  v. 


*  A  holograph  decree-arbitral  is  effectual ;  the  decree  of  a  judicial  referee  is  good, 
though  neither  holograph  nor  tested,  if  it  be  signed  by  the  referee.  So  the  opinion  of 
counsel,  returned  on  a  mutual  memorial,  is  as  binding  as  a  decree-arbitral,  if  signed 
by  the  counsel;  Eraser  v.  LoTat,  1850,  7  Bell's  Appeal  Cases,  171.  In  a  late  case 
the  whole  Court  considered  the  validity  of  a  decree-arbitral,  pronounced  in  England,  by 
an  arbiter  who  was  an  Englishman ;  it  was  not  holograph,  and  was  not  authenticated 
according  to  the  law  of  Scotland.  Several  of  the  judges  thought  that,  although  it  was 
in  general  necessary  that  a  decree-arbitral  should  be  a  holograph  or  tested  instrument, 
yet  the  parties  might  dispense  with  authentication  by  express  or  tacit  consent,  as  in  the 
case  of  a  judicial  reference  or  mutual  memorial  to  counsel,  and  that  such  consent  was 
implied  in  the  case  before  the  Court,  chiefly  from  the  circumstance  that  the  arbiter  was 
an  Englishman,  and  presumably  unacquainted  with  the  solemnities  of  Scotch  deeds. 
But  the  majority  of  the  Court  were  of  opinion  that  if  the  deed  would  not  be  held  valid 
in  England,  it  could  not  receive  effect  in  Scotland ;  but  that  if  valid  by  the  law  of  Eng- 
land, its  validity  would  be  recognised  in  the  Scotch  Courts,  because  it  was  enough  that 
the  deed  was  valid  secundum  legem  loci  exeeutionie;  E.  of  Hopetoun  v.  Scots  Mines  Co., 
1856,  18  D.,  789. 
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§  758.  Professor  Bell  lays  down  that  one  of  the  privileges  of 
mercantile  writings  is,  that  although  not  signed  by  witnesses  they 
prove  their  dates  {t).  This  is  correct  as  to  bills  and  notes ;  but 
with  regard  to  other  writings  in  re  mercatoria  it  seems  to  hold  only 
where  the  question  relates  to  the  ordinary  mercantile  purposes  for 
which  such  documents  are  granted.  If  the  writing  is  alleged  to 
have  been  executed  on  deathbed  in  order  to  defeat  the  grantor's 
heir, — or,  on  the  eve  of  bankruptcy  in  order  to  create  a  fraudulent 
preference, — or  to  have  been  executed  during  minority,  but  dated 
after  the  party  came  of  age — ^it  seems  not  to  be  probative  of  its  date  ; 
which  must  therefore  be  adminiculated  by  the  party  founding  on 
it  {u), 

§  786.  The  documents  privileged  as  in  re  mercatoria  are  thus 
enumerated  by  Professor  Bell  (x),  "  bills,  notes,  and  checks  upon 
bankers,  orders  for  goods,  mandates  and  procurations,  guarantees  (y), 
offers  and  acceptances  to  sell  or  buy  wares  and  merchandise,  or  to 
transport  them  from  place  to  place ;  and  in  general  all  the  variety 
of  engagements,  or  mandates,  or  acknowledgments,  which  the  infi- 
nite occasions  of  trade  may  require."  As  it  is  thus  writings  really 
connected  with  trade,  and  not  all  writings  executed  by  merchants, 
which  are  privileged,  there  is  considerable  difficulty  in  determining 
whether  some  writings  which  are  collaterally  connected  with  mer- 
cantile transactions  are  included.  Of  this  nature  are  composition- 
contracts  (z),  and  guarantees  for  repayment  of  advances  by  a 
bank  (a)  ;  as  to  both  of  which  writings  there  is  considerable  doubt 
whether  they  are  effectual  without  the  statutory  solemnities.^® 

Shiell,  1729,  M.,  16,810— Thomson  v.  Grichton,  1676,  M.,  16,968 ;  and  as  to  authenti- 
cation by  a  mark,  Ker  v.  Riddell,  1808,  Hume  D.,  50— Graigie  v.  Scobie,  1832,  10  S., 
610— Brown  v.  Johnstone,  1662,  M.,  16,802— Kennedy  v.  Watson,  25th  May  1816,  F.  G. 
—See  Stewart  v.  RusseU,  11th  July  1815,  F.  G.  {i)  Bell's  Gom.,  mpra, 

(u)  Skene  v.  Lumsden,  1662,  M.,  12,618— Row  v.  Dick,  1698,  M.,  16,699— Ruther- 
furd  V.  Hay,  1789,  Elch.,  "  Writ,"  No.  7— Winton  v.  Gibson,  1831,  9  S.,  662— Dyce  v. 
PateiBon,  1847,  9  D.,  1141— Gompared  with  Gurrier  o.  Halliburton,  1688,  M.,  12,625 ; 
and  see  tnfra^  J  806,  as  to  how  far  bills  are  probative  of  their  dates. 

(z)  1  BeU's  Gom.,  825.  (y)  As  to  guarantees,  see  tupra,  §  600  (1). 

(z)  See  n^Oy  §  777.  (a)  See  supra,  i  600  (4). 


10  All  guarantees  must  be  in  writing,  and  must  be  subscribed  by  the  party  granting 
the  guarantee,  or  by  some  person  duly  authorised  by  him ;  19  and  20  Vict.,  c.  60,  §  6. 
Acknowledgments  for  cash  advances  not  connected  with  any  mercantile  transaction, 
were  held  by  Lord  Mackenzie  not  to  be  writings  in  re  mercatoria;  and  as  they  were  not 
duly  tested  or  holograph,  they  were  held  improbative,  and  ineffectual  to  constitute 
obligation,  though  the  subscription  to  them  was  admitted;  Hamilton's  Executors  v. 
Struthers,  1858,  21  D.,  51.    Notes  obliging  the  grantor  to  deliver  goods  to  the  bearer 


484  DOCQUETED  ACCOUNTS.  §  787- 

§  787.  Discharges  of  mercantile  accounts  and  for  money  paid  iu 
settlement  of  mercantile  transactions  are  privileged ;  and  in  con- 
stant practice  they  are  authenticated  merely  by  subscription. 

VII.  Of  Docqueted  Accounts. 

§  788.  The  practice  of  settling  business  transactions  upon  sub- 
scribed or  docqueted  accounts  without  regular  deeds,  has  rendered 
them  an  exception  from  the  statutory  rules.  They  have  for  a  long 
time  been  sustained  without  the  statutory  solemnities  (6).  Thns 
an  account  between  the  collector  and  sub-collector  of  a  public  tax, 
bearing  a  docquet  not  holograph,  but  subscribed  by  the  latter,  was 
found  probative  against  him  of  the  sum  which  it  contained  (c). 
So  in  an  action  by  an  executor  for  the  price  of  150  bolls  of  grain 
furnished  by  his  ancestor  to  certain  millers,  their  receipt  subjoined 
to  an  articulate  account  was  received  as  probative,  although  it  was 
neither  holograph  nor  tested  (rf).  Thus,  also,  an  account  for  furni- 
ture delivered  to  a  person  deceased  was  held  probative,  although 
only  signed  by  him  (e).     And  a  minute  specifying  the  balance 

(h)  Erek.,  8,  2,  24— Tadt  Ev.,  122.    Oases  in  Mor.,  16,969,  60,  61,  and  17,020, 
(c)  Stewart  v,  Agnew,  1680,  M.,  12,624.  (rf)  Leslie  v,  Mmers,  1714,  M. 

16,978.  (e)  Maclnrg  v.  E.  Dalhonsie,  1678,  M.,  16,970. 


were  held  to  be  writings  in  re  mereaioria;  Bovil  v.  Dixon,  1864,  16  D.,  619— Dimmack, 
Thomson,  &  Firmstone  v.  Dixon,  1866,  18  D.,  428.  But  Lord  Chancellor  Cranworth 
was  of  opinion  that  they  were  ineffectual  at  common  law;  Bovil  v.  Dixon,  1866,3  Ma^ 
queen,  1,  18— see  tupra,  i  661,  note  '.  A  document  expressing  the  obligation  of  the 
granter  to  deliver  goods  to  the  order  of  a  party  named,  was  held  not  to  be  a  writiBg 
in  re  meraUoria^  because  it  appeared  to  have  been  made  to  create  a  secnrity ;  had  it 
passed  between  parties  to  a  sale,  it  would  probably  have  been  regarded  as  a  writ  w  ^ 
mereatoria;  Commercial  Bank  v.  Eennard,  1859,  21  D.,  864—81  Scot.  Jwr.,  47^> 
Negotiability  by  indorsation  is  not,  it  is  thought,  one  of  the  privileges  of  a  writing  » 
re  mereatoria.  In  the  opinion  of  Lord  Chancellor  Cranworth  in  Bovil  v.  Dixon,  n^ 
that  privilege,  apart  from  special  usage  of  trade,  is  confined  to  bills,  promissory-note^ 
and  bills  of  lading ;  mpra,  i  661,  note  3.  Thus  a  deposit-receipt  was  thought  not  to  be 
a  negotiable  document,  an  indorsation  on  it  being  merely  a  mandate ;  Barstow  v.  Ingli^ 
1867,  20  D.,  280— Opinions  of  Lords  Neaves  and  ArdmiUan,  see  ante,  §  867,  note  l  1° 
Edinburgh  and  Glasgow  Bank  v.  Simpson,  1868,  20  D.,  1248,  Lord  ArdmiUan  (Ordi- 
nary) held  the  indorser  of  a  bank  draft  liable  to  the  indorsee ;  the  point  was  not  decidea 
in  the  Inner  House.  Bonds  and  mortgages  by  railway  companies  may  be  tiansfened 
by  an  indorsement  in  the  statutory  form ;  24  and  26  Vict.,  c.  60.  The  property  of  thf 
goods  acknowledged  by  a  bill  of  lading  is  transferred  by  indorsation  to  the  indoisw- 
All  rights  under  a  bill  of  lading  vest  in  the  indorsee  or  consignee,  and  he  becomes 
subject  to  all  liabilities,  in  respect  of  such  goods,  as  if  the  contract  had  been  made  with 
liimsolf :  18  and  19  Vict.,  c.  Ill,  }  1.  But  the  statute  does  not  affect  any  right  of  stop- 
l>uge  in  transitu  or  right  to  claim  freight ;  eupra^  {  298,  note  i*. 
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brought  out  against  a  client  in  his  law-agent's  account,  being  sub- 
scribed by  the  former,  is  proof  that  he  examined  and  approved  of 
the  account  (/). 

§  789.  As  this  privilege  is  designed  only  to  cover  accounts  and 
relative  minutes  and  docquets  in  mercantile  and  other  business 
transactions,  it  does  not  apply  to  an  acknowledgment  appended  to 
an  account  of  advances  of  money  (gr),  unless  made  by  a  banker. 
Where,  however,  an  account  between  an  imcle  and  a  nephew  (both 
of  whom  were  farmers)  consisted  partly  of  furnishings  for  stocking 
a  farm,  and  partly  of  money  advances,  the  Court  sustained  a  doc- 
quet  appended  to  it,  which  was  signed,  but  not  holograph  or  pro- 
bative, and  which  acknowledged  the  debt  and  promised  to  pay 
it  (A). 

§  790.  Accounts  which  come  within  the  privilege  are  sustained, 
if  authenticated  by  initials,  or  by  a  cross  or  mark  (i).  Even  un- 
signed holograph  docquets  to  accounts  are  valid  (k).  And  a  memo- 
randum by  a  debtor,  holograph  but  unsubscribed,  found  in  the 
creditor's  repositories,  and  mentioning  the  articles  in  a  prescribed 
account,  was  held  to  prove  that  the  account  was  resting-owing  (I), 
In  another  case  a  scroll  account,  holograph  of  a  landlord's  factor, 
but  not  signed,  was  held  to  prove  that  the  payments  which  it  men- 
tioned had  been  made  by  the  tenant,  to  whom  it  had  been  delivered 
by  the  factor  (w).  But  the  Court  would  not  sustain  an  account 
on  some  loose  sheets  of  paper,  where  the  merchant  in  his  oath  on 
reference  admitted  it  to  be  holograph,  but  added  that  the  debt  was 
not  resting-owing  (n). 

§  791.  An  account  which  has  evidently  been  filled  in  above 
the  debtor's  signature  will  be  rejected,  unless  there  be  clear  proof 
that  it  was  inserted  with  his  consent  (o)}^ 


(/)  Mackenzie  v.  Mackenzie's  Tr.,  1881,  9  S.,  780.  But  the  cUent  was  held  not  to 
be  foreclosed  from  examining  the  items  of  the  account.  He  would  not  have  been,  even 
if  the  docquet  had  been  holograph.  {g)  Laidlaw  v.  Wilson,  1844,  6  D.,  680— 

See  also  Alexander  v.  Alexander,  1880,  8  S.,  602.  (A)  Stephen  v.  Pirie,  1882, 

10  S.,  279— See  E.  Northesk,  1671,  M.,  16,967.  (i)  Watson  v.  Hamilton,  1824, 

8  Mur.,  484— %wa,  §  667.  (*)  Stair,  4,  42,  8  (6).  (I)  Donaldson  v. 

Murray,  16th  Jan.  1766,  M.,  11,110.  (m)  AinsUe  r.  Chisholm,  1696,  M.,  12,626. 

(n)  Nasmyth  v.  Bower,  1666,  M.,  12,621.  (o)  CampbeU  v.  Grant,  1848,  6 

D.,  766— %>ra,  i  672. 


»i  M*Laren  i;.  Liddell's  Trs.,  1860,  22  D.,  373— Same  case.  1862,  24  D.,  677. 
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VIII.  Of  BiUa  and  Promisaory-Notes, 

§  792.  Being  in  their  origin,  and  still  in  their  most  important 
use,  international  documents,  and  being  constantly  required  in  the 
course  of  commercial  transactions,  bills  possess  all  the  privileges  of 
writings  in  re  met'catoria.  The  privileges  of  bills  have  been  ex- 
tended by  statute  to  promissory-notes  {p  )  ;  which,  will  in  the  fol- 
lowing sections  be  treated  under  the  general  term  Bills. 

§  793.  In  daily  practice  these  documents  are  enforced  both  by 
way  of  action  and  of  summary  diligence,  if  they  are  signed  by  the 
parties  without  witnesses  named  or  subscribing.  Bills  authenti- 
cated by  initials  (r),  or  a  mark  («),  are  also  valid,  either  with  or 
without  subscribing  witnesses  (t);  but  as  their  genuineness  when  so 
authenticated  requires  to  be  proved,  they  do  not  warrant  summary 
diligence  (u).^ 

§  794.  Bills  by  persons  who  cannot  write  should  be  authenti- 
cated by  two  notaries  and  four  witnesses,  designed  in  the  notarial 
docquet  (x).  And  as  that  mode  of  authentication  is  probative  in 
writings  which  require  the  statutory  solemnities,  bills  so  subscribed 
are  warrants  for  summary  diligence  (y).  Where  a  bill  by  a  person 
who  cannot  write  is  signed  by  one  notary  before  two  witnesses 
named  and  designed  in  the  docquet,  it  will  be  sustained  in  an  ac- 
tion («)  ;  but  it  seems  not  to  warrant  summary  diligence  (a).  If  a 
bill  granted  by  a  person  who  cannot  write  is  signed  by  one  or  two 
notaries  without  witnesses,  it  is  not  probative  (6) ;  but  it  will  be 
sustained  on  proof  of  authority ;  because,  as  already  mentioned,  a 
bill  to  which  the  granter's  name  has  been  written  by  another  person, 
although  not  a  notary,  is  binding,  provided  there  be  clear  proof  that 
the  party  authorised  the  subscription,  or  adopted  or  homologated 
the  bill  (c). 

§  795.     In  England  a  party  is  effectually  bound  by  a  holograph 

(p)  12  Geo.  III.  c.  72,  §  86,  made  perpetual  by  28  Geo.  Ill,  o.  18,  §  65. 

(r)  Supra,  §  666.  (#)  Supra,  i  667.  (t)  Supra,  §  667. 

(ti)  Si^a,  i  668.  (z)  Stq)ra,  J  678,  et  teq,  (y)  Thomson  on  Bills,  664. 

(«)  Dinwoodie  v,  Johnston.  1787,  M.,  1419 ;  6  B.  Sup.,  888 ;  Elch..  "  BiH,"  16  S.  C. 
See  this  case  noticed  in  Buchanan  v.  Duncan,  1766,  M.,  1461 ;  16.986. 

(a)  Thomson,  «^a.  (6)  Fyfe  v.  Bean,  1762,  6  B.  Sup.,  887— Buchanan  ». 

Duncan,  tt^a.  (e)  Supra,  U  668,  671 . 


13  No  acceptance  of  a  bill,  made  after  Slst  December  1866,  shall  bind  any  penon 
unless  it  be  in  writing  on  the  biU ;  19  and  20  Vict.,  c.  60,  }  11.  Serjeant  Byles  holds 
lliat  a  proTision  to  the  same  effect  in  the  corresponding  English  act,  19  and  20  Vict., 
c.  97,  would  not  be  Iield  to  extend  to  foreign  bills  accepted  abroad,  if,  by  the  law  of 
tlie  place,  a  written  acceptance  was  not  necessary ;  Byles  on  Bills,  8th  edition,  176. 
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note  containing  his  name  in  the  body,  but  unsubscribed  (d).  Such 
a  document  seems  also  to  be  binding  in  this  country  (e).  But  it 
would  not  warrant  summary  diligence ;  because  the  fact  of  holo- 
graph, on  which  its  validity  depends,  requires  to  be  proved. 

§  796.  At  one  time  bills  signed  blank  in  the  creditor's  name 
were  held  to  fall  under  the  act  1696,  c.  25,  against  blank  writs. 
But  it  has  for  a  long  time  been  settled  law  that  one  who  signs  his 
name  upon  a  blank  bill  stamp,  authorises  the  party  who  holds  the 
"skeleton  bill"  to  fill  in  above  the  signature  whatever  sum  the 
stamp  will  carry  (/) ;  and  (unless  where  there  is  fraud)  he  cannot 
object  that  the  party  appearing  as  payee  was  not  the  person  he  in- 
tended (g),  or  that  he  did  not  get  notice  of  the  bill  being  com- 
pleted (A). 

§  797.  A  bill  may  be  signed  by  the  drawer  at  any  time  before 
being  produced  in  judgment  (i) ;  and  it  is  valid,  if  signed  by  him 
after  both  the  acceptor  and  the  payee  have  died  (i).  And  if  the 
drawer  in  a  bill  payable  to  himself,  is  dead,  his  heir  or  confirmed 
executor  may  sign  it  (I).  But  it  is  not  settled  whether  summary 
diligence  can  pass  on  a  bill  so  completed  (m). 

§  798.  A  new  holder  into  whose  hands  a  bill  has  come,  blank 
in  the  drawer's  signature,  may  sign  it  as  drawer  (n) ;  and  he  may 
then  use  summary  diligence  on  it  (o),  as  well  as  plead  the  presump- 
tion of  onerosity  {p  ).  But  where  a  bill,  blank  in  the  drawer,  was 
accepted  payable  to  a  person  named,  who  handed  it  blank  to  one 
of  his  creditors  (instead  of  signing  as  drawer  and  indorsing  it), 
and  the  creditor  signed  it  as  drawer,  it  was  held  not  effectual  in 
competition  with  an  arresting  creditor  of  the  payee  (r). 

(d)  Taylor  v.  Dobbins,  1  Strange,  899— Chitty  on  Bills,  168— Bayley  on  Bills,  88. 

(e)  Supra,  i  769.  (/)  See  mpra,  U  648,  661.  (g)  Thomson,  Still,  & 
Co.  V.  GaU,  1806,  Hume  D.,  68— Drummond  v,  Campbell,  1818,  ib.,  71— Smith  v.  Tay- 
lor, 1824,  2  S,,  765.  (A)  Lyon  u.  Butter,  1841,  4  D.,  178.  (i)  1  Bell's 
Com.,  896 — Ferguson  v.  Blair,  1768,  M.,  1448,  and  cases  in  following  notes. 

{k)  Shaw  V.  Farquhar,  1761,  M.,  1444— Cathcart  v.  Dick's  Reps.,  1748,  M.,  1489. 

{I)  1  Bell's  Com.,  391— Fair  v.  Cranstoun,  1801,  Hume  D.,  46 ;  M.,  1677,  S.  C— 
M'Bean  v.  M'Pherson,  1806,  Hume  D.,  67— Macdonald's  Tr.  v.  Rankine,  18th  June 
1817,  F.  C— Over-ruling  Robertson  v.  Bisset,  1777,  M.,  1445;  1676;  and  M.,  "Bills," 
Appx.,  No.  5,  S.  C.  (m)  Professor  Bell  (1  Com.,  891)  considers  that  summary 

diligence  is  competent ;  and  this  view  is  fayoured  by  M*Bean  v.  M'Pherson,  supra.  But 
in  Fair  v.  Cranstoun,  supra,  Lord  Eskgrove  inclined  to  doubt  upon  the  point. 

(n)  Thomson,  Still,  &  Co.  v.  Gall,  1806,  Hume  D.,  68— Disher  v,  Kldd,  1810,  ib., 
64— Drummond  v.  Campbell,  1818,  ib.,  71- Smith  v,  Taylor,  1824,  2  S.,  766— Grassick 
V.  Farquharson,  1846,  8  D.,  1078.  (o)  Cases  in  preceding  note. 

{p)  Thomson,  Still,  &  Co.  v.  Gall,  supra.  (r)  Grant  u.  Cruikshanks,  1769, 

M.,  "  Bills,"  Appx.,  No.  1.     But  see  Thomson  on  Bills,  67. 
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§  799.  Action,  but  not  summary  execution,  will  also  be  sus- 
tained on  a  bill  on  which  no  drawer  s  name  appears  (»).  This  was 
held  where  the  payee  was  a  third  party  named  in  the  bill  (t) ;  where 
a  bill  bearing  the  drawer's  name  in  the  body  (but  not  written  by 
him)  was  indorsed  by  him,  and  bore  receipts  for  payments  to  ac- 
count (u) ;  where  a  bill  indorsed  by  the  drawer  was  blank  in  his 
name  and  signature  {x) ;  and  where  the  drawer's  name  was  set 
forth  in  the  body,  but  without  subscription  or  indorsation  (y).  Even 
where  none  of  these  circimistances  identify  the  drawer,  the  holder 
of  a  blank  bill  is  entitled  to  action  upon  it,  his  possession  presuming 
a  just  title  (z). 

§  800.  A  bill  accepted  blank,  however,  may  be  rendered  in- 
operative through  fraud  of  the  holder  or  those  with  whom  he  is  in 
concert  (a).  But  the  Court  jealously  refuse  to  extend  this  excep- 
tion (b), 

§  801.  After  the  drawer's  subscription  has  been  adhibited,  it 
cannot  be  deleted  or  materially  altered,  without  destroying  the  bill ; 
and  if  there  are  several  drawers,  deleting  the  signature  of  one  frees 
them  all,  because  it  changes  the  relative  rights  under  the  original 
contract.  Thus  where  Kilpatrick  and  M'Leay  were  joint  drawers, 
and  Watson  was  acceptor,  of  a  bill  for  Watson's  accommodation, 
which  was  also  indorsed  by  the  drawers  and  by  Watson's  brother ; 
and  where  Callender  at  the  request  of  Watson's  brother  indorsed  it, 
and,  supposing  that  M^Leay  had  signed  as  drawer  in  mistake  for 
indorser,  he  deleted  M^Lea/s  subscription  as  drawer  and  handed 
the  bill  to  Watson's  brother  to  discount  it  at  a  bank ;  and  where 
Watson  having  failed,  and  Callender  having  retired  the  bill  raised 
action  for  the  amount  against  Kilpatrick,  M*Leay,  and  Watsons 
brother — the  Court  sustained  their  defences  founded  on  the  deletion, 
and  disregarded  Callender's  answer,  that  that  had  been  done  in  bcma 


(«)  In  M'Donald'8  Tr.  v.  Rankin,  13th  June  1817,  F.  C,  "the  question  whether  ac- 
tion is  competent  on  a  bill  found  in  the  repositories  of  a  defunct,  blank  in  the  drawer's 
name,  was  considered  by  the  Court  as  already  quite  settled;"  and  their  Lordships  would 
not  order  answers  on  the  point,  "  lest  it  might  be  conceived  that  they  entertained  s 
doubt  upon  it."  {t)  Drummond  v.  Drummond's  Crs.,  1 785,  M.,  1446. 

(«)  Hare  v.  Geddes,  1786,  M.,  1446.  (z)  Ogilvie  v.  Moss,  1804,  M.,  Appx.. 

'•  BUls,"  17— A  B,  1768,  6  B.  Sup.,  867.  (y)  A  B,  1760,  M.,  1442. 

(f)  M'Donald's  Tr.  o.  Rankin,  «i«|?ra— Fairlie  v.  Brown,  1824,  8  S.,  &— Elder  v.  Mar- 
shall, 1880,  9  S.,  188.  (a)  Hood  v.  Darling,  1808.  Hume  D.,  59— ^per  eunam  in 
Lyon  V.  Butter,  1841,  4  D.,  178— 4ind  in  Grassick  v.  Farquhaison,  1846,  8  D.,  1078- 
Thomson  on  Bills,  56,  80.  (b)  Lyon  v.  Butter,  nqira — Grassick  v.  FarquharsoD. 
tupra — Thomson,  iupra — Bay  ley,  40. 
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fide  and  for  the  purpose  of  rectifying  a  supposed  error  (c).  Thus, 
also,  where  a  bank  agent,  who  had  discounted  a  blank  bill,  filled  in 
his  own  name  as  drawer  and  indorsed  the  bill  to  the  bank ;  and 
where  on  their  re-indorsing  it  to  him  to  operate  payment,  he  deleted 
his  own  name  as  drawer  and  got  the  person  who  had  been  originally 
intended  to  be  drawer  to  sign  as  such  and  as  first  indorser ; — ^in  an 
action  by  the  bank  against  the  acceptor,  the  bill  was  held  to  be  null 
both  at  common  law  and  under  the  Stamp  Acts  (rf).  But  where 
the  holder  of  a  bill  blank  indorsed  for  value  (being  an  ignorant 
person),  instead  of  indorsing  it,  as  he  should  have  done,  wrote  his 
name  on  the  face  of  the  bill,  so  as  ex  facie  to  be  a  joint  drawer ; 
and  where,  on  the  bill  being  protested,  the  notary,  observing  the 
irregularity,  deleted  the  subscription  and  filled  Sip  the  blank  indor- 
sation with  the  holder's  name,  the  Court  held  that  the  bill  was  good 
even  as  a  warrant  for  summary  diligence,  because  there  was  no  al- 
teration on  the  bill  as  originally  constituted,  but  only  a  correction 
of  ah  accidental  error  which  had  come  upon  the  bill  after  it  had 
been  put  into  the  circle  (e)." 

§  802.  It  has  been  held  several  times  that  a  party  by  signing 
a  bill  or  note,  in  such  a  manner  that  he  does  not  appear  as  a  drawer 
or  indorser,  will  be  liable  as  one  of  the  obligants  (/).  Thus  where 
a  note  bearing,  "  I  promise  to  pay  to  Don,"  was  subscribed  by  A. 
Watt,  and  bore  on  the  back  J.  Watt's  signature  without  an  indor- 
sation, J.  Watt  was  held  a  joint  obligant  in  a  question  with  Don  (gr). 
Thus,  also,  where  a  bill  accepted  by  two  persons  was  signed  on  the 
back  by  a  third,  who  was  not  drawer,  payee,  or  indorsee,  the  Court 
held  him  jointly  bound  (A).    And  a  bill  addressed  to  A  and  B  as 


(e)  Callender  v.  Kilpatrick  and  others,  10th  December  1812,  F.  G. ;  Hume  D.,  70 ; 
S.  C.  ((Q  Fleming  v.  Scott,  1828,  2  S.,  446— Young's  Tr.  v.  Paisley  Bank  and 

Scott  (same  case),  1881,  9  S.,  674 ;  contra,  Lumsden  v,  Marr,  1806,  Hume  D.,  66. 

(«)  RuBsel  9.  MiU,  1810,  Hume  D.,  68.     See  also  Qrieve  v.  MiUer,  1817,  ib.,  68. 

(/)  1  Bell's  Com.,  400.    The  learned  Professor  questions  this  doctrine. 

(ff)  Don  V.  Watt,  26th  May  1812,  F.  0.  (A)  Watteis  v.  Barrie,  7th  March 

1818,  F.  C,  noted  in  Hume  D.,  68,  S.  C. 


1^  A  bill  was  blank  indorsed  by  the  drawer  and  by  the  holder,  and  discounted  by  the 
holder  at  a  bank.  The  bank  clerk,  by  mistake,  wrote  above  the  names  of  the  drawer 
and  holder  a  special  indorsation  to  the  bank,  so  as  to  convert  the  blank  indorsation  into  a 
special  indorsation.  The  words  were  afterwards  deleted ;  the  holder  ultimately  paid 
the  bill,  and  raised  an  action  on  it  against  the  acceptor ;  who  pleaded,  that  as  the  bill 
had  been  specially  indorsed  to  the  bank,  and  never  indorsed  by  the  bank,  the  holder 
was  not  indorsee ;  but  the  action  wa«  sustained  on  proof  that  the  special  indorsation 
was  a  mistake  by  the  bank  clerk ;  Mackenzie  v.  Dott,  1861,  28  D.,  1310. 
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acceptors,  and  signed  by  them  "  as  acceptors,"  and  by  C  as  cautioner 
for  them,  was  held  good  against  C  as  a  principal  obligant  in  a  ques- 
tion with  the  creditor  (t).  This  case  illustrates  the  rule  that  in  a 
question  with  the  holder  all  acceptors  are  principal  debtors,  the 
subscription  of  any  of  them  as  cautioner  being  held  only  to  regulate 
their  relief  among  themselves  (4). 

§  803.  Where  a  party  who  meant  to  be  indorser  signed  on  the 
face  of  the  bill,  and  thereby  appeared  as  joint  drawer,  the  CJourt 
suspended  a  charge  against  him  at  the  instance  of  the  drawer,  the 
crowded  state  of  the  bill  and  other  circumstances  satisfying  them 
that  the  signature  had  been  by  mistake  (I). 

§  804.  A  bill  addressed  to  two  persons,  and  accepted  by  only 
one  of  them,  who  had  written  the  bill,  was  once  sustained  on  the 
ground  that  every  one  of  any  number  of  acceptors  is  liable  in  soU- 
dum,  and  that  it  was  the  duty  of  the  acceptor  who  signed,  and  not 
of  the  holder,  to  get  the  bill  completed  with  the  other  signature,  if 
he  wished  to  have  relief  to  the  extent  of  half  the  obligation  under- 
taken by  his  acceptance  (m). 

§  805.  Erskine  (n)  lays  down  that,  both  by  our  law  and  the 
general  custom  of  trading  states,  bills  without  a  date  are  null,  not 
only  as  bills,  but  even  as  grounds  of  action.  As,  however,  he  wrote 
before  skeleton  bills  had  been  sustained,  his  authority  is  not  of  much 
weight.  Now-a-days  there  seems  to  be  no  doubt  that  bills  payable 
on  a  day  named  are  valid  without  the  date  of  drawing  or  accept- 
ance ;  for  it  would  be  strange  if  writs  so  highly  privileged  as  bills 
were  null  on  account  of  wanting  what  is  not  essential  to  ordinary 
writings  (o).  It  is  even  thought  that  a  bill  blank  both  in  date  and 
term  of  payment  may  found  action  against  the  acceptor ;  because 
it  is  as  complete  evidence  of  his  obligation  as  a  skeleton  bill  (p)^* 

(i)  M'Dougall  V,  Foyer,  18th  February  1810,  F.  C.  (*)  1  BeU's  CJom., 

399— Thomson  on  Bills,  14— CampbeU  v.  Gibson,  1758,  £lch.,  **BiU,"  No.  54— M'Dou- 
gall  o.  Foyer,  supra.  (Q  Grieye  v.  Miller,  1817,  Hume  D.,  68.    See  also 

Kussel  V.  Mill,  1810,  Hume  D.,  68,  supra  (e).  (m)  Gordon  v.  Sutherland, 

1761,  M.,  14,677.  {n)  Ersk.,  8,  2,  26.  (o)  Thomson,  61— Ivory's 

Note,  65,  to  Krsk.,  supra — Tait,  119.  There  may,  however,  be  a  question  under  the 
Stamp  Act,  where  the  stamp  will  only  carry  a  bill  at  a  short  date.    Ivory's  Note,  ib. 

(p)  In  England  "  a  date  is  not  in  general  essential  to  the  validity ;  for  when  a  bill 
has  no  date,  the  time,  if  necessary  to  be  inquired  into,  wiU  be  computed  from  the  day  it 
was  issued  or  made ;  and  if  a  biU  of  exchange  be  made  payable  two  months  after  date, 
and  no  date  be  expressed,  the  Court  will  intend  it  to  be  payable  two  months  after  the 
day  it  was  made  "  ;  Ghitty  on  Bills,  148. 


1^  The  date  of  a  bill  or  promissory  note  issued  without  date  may  be  proved  by  parole, 


§  807.  BILLS  AND  PROMISSORY-NOTES.  491 

§  806.  Bilk  are  probative  of  their  dates  (r).  This  is  even  the 
rule  when  a  bill  is  alleged  to  have  been  falsely  dated  for  the  pur- 
pose of  giving  an  undue  preference  to  a  particular  creditor  of  the 
granter ;  in  which  case  the  party  making  such  an  averment  must 
stand  pursuer  of  the  issue  (js).  But  circumstances  which  cast  sus- 
picion on  the  onerosity  of  the  transaction  will  shift  the  burden  of 
proof  (t).  Thus  where  the  mother-in-law  of  a  bankrupt  claimed  to 
vote  in  the  election  of  a  trustee  on  his  sequestrated  estate,  upon  a 
promissory-note  binding  the  granter  to  pay  "  sixty  days  after  sight" 
a  certain  sum  for  value  received  in  cash ;  and  where,  although  the 
date  written  on  the  document  was  two  years  before  the  sequestra- 
tion, the  "noting"  upon  it  was  only  dated  three  days  previously; 
the  Court  refused  to  sustain  the  bill  sls  prima  facie  proof  of  a  debt 
which  would  entitle  the  creditor  to  vote  (u).  In  another  case, 
where  a  disposition  by  an  insolvent  party  of  his  whole  assets  in  fa- 
vour of  certain  of  his  creditors  was  challenged  by  a  creditor  not 
named  in  it,  who,  founding  on  a  bill  dated  the  same  day  as  the  dis- 
position, alleged  that  the  latter  had  been  granted  to  his  prejudice, 
the  Court  would  not  apply  the  presumption  that  the  bill  had  been 
accepted  on  the  date  marked  on  it  (which  was  the  date  of  drawing), 
although  the  parties  to  it  resided  in  the  same  place,  and  there  was 
no  proof  that  any  interval  elapsed  between  the  drawing  and  accept- 
ance. The  ground  of  decision  probably  was,  that  the  coincidence 
of  the  bill  and  disposition  in  point  of  date  raised  some  doubt  upon 
the  bona  fdes  of  the  transaction  as  a  bill  granted  on  that  day,  and 
therefore  its  date  required  to  be  adminiculated  (x). 

§  807.  In  the  same  way  bills  are  probative  of  their  dates  when 
they  are  challenged  on  the  ground  of  deathbed  (y).  But  as  this 
rule  is  designed  for  protecting  genuine  mercantile  transactions,  it 
seems  not  to  hold  where  there  is  groimd  for  suspecting  that  the  bill 
is  a  device  to  defeat  the  law  of  deathbed ;  as,  for  example,  where  the 

(r)  Ersk.,  8,  2,  26—1  BeU'a  Com.,  826— ThomBon  on  Bills,  60— Tait  Ev.,  116. 

(«)  Authorities  in  preceding  note.  See  supra,  i  868— Thistle  Bank  v,  Leny,  14th 
May  1794,  BeU's  FoUo  Ca.,  6.  {t)  See  supra,  U  840,  867. 

(ii)  Anderson  v,  GuUd,  1862, 14  D.,  866.  (x)  Man  v.  WaUs,  1702,  M., 

1006 ;  1088.    See  this  case  questioned  in  2  Bell's  Com.,  186.  (y)  Ersk.,  8, 

2,  26— Bankt,  1, 18,  20—1  Bell's  Com.,  826— Thomson  on  Bills,  60— Tait  Ev.,  116— 
Kennedy  v.  Arbuthnot,  1725,  M.,  1477 ;  12,616,  S.  C— Johnstone  v.  Strachan,  1781, 
M.,  12,616. 


provided  "  that  summary  diligence  shall  not  be  competent  on  any  bill  or  note  issued 
without  a  date  " ;  19  and  20  Vict.,  c.  60,  ?  10. 
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granter  is  not  in  trade  and  the  grantee  is  a  near  relation,  or  where 
there  is  no  trace  of  any  transactions  between  the  parties  which 
could  have  resulted  in  a  bill  for  value.  In  such  cases  it  is  thought 
that  the  burden  of  proof  would  be  reversed,  and  that  the  date  of  the 
bill,  like  that  of  a  holograph  deed,  would  require  to  be  proved  by 
the  party  founding  on  it  («). 

IX.  Of  Informal  Writings  referred  to  in  Probative  Deeds, 

§  808.  It  has  already  been  seen  that  a  deed  may  be  conBtrued 
in  connection  with  other  writings  to  which  it  refers  (a).  The  ques- 
tion remains,  whether  it  is  necessary  in  such  cases  that  the  writing 
to  which  the  reference  is  made  should  be  holograph  or  probative. 

On  the  one  hand,  if  a  deed  refers  to  a  writing,  which  is  then  in 
existence,  as  containing  explanations,  details,  or  the  like,  regarding 
the  matters  set  forth  in  the  deed,  the  reference  will  not  be  voided 
in  consequence  of  the  document  referred  to  being  informal ;  but  the 
probative  quality  of  the  main  deed  will  be  communicated  to  the 
subsidiary  document  so  far  as  that  is  necessary  for  the  purpose  of 
the  reference.  Thus  it  is  the  constant  practice  in  contracts  for  ex- 
tensive works  to  refer  to  scales  of  prices,  specifications  of  the  de- 
tails of  the  work,  and  the  like ;  which  are  merely  signed  by  the 
parties  without  bearing  the  statutory  solemnities ;  and  documents 
so  referred  to  are  held  to  be  imported  into  the  main  deeds.  Thus, 
also,  where  the  obligations  on  one  of  the  parties,  in  a  deed  consisting 
of  two  separate  sheets,  were  written  on  one  page,  which  was  signed 
by  the  parties  and  witnesses,  but  without  the  writer  and  witnesses 
being  named  or  designed ;  and  where  the  other  party's  obligations 
were  on  another  page,  which  was  both  signed  and  probative  in 
terms  of  the  statute  1681,  c.  5,  and  in  which  the  parties  bound 
themselves  to  "  perform  the  above  and  within  articles  " ;  the  Court 
sustained  the  whole  deed,  "  in  respect  the  last  page  was  relative  to 
the  first"  (6).  On  the  same  principle,  where  a  person  by  a  proba- 
tive testament  appointed  an  executor  "  subject  to  the  payment  of 
such  bequests  as  I  may  instruct  him  to  pay  in  a  letter  signed  by 


(2)  Ersk.,  «ttpra— Tait,  supra— Bee  supra,  ?J  340,  867,  760.  See  Norris  v.  Wood, 
1748,  M.,  4466 ;  12,617,  S.  C,  where  promissory-notes  granted  in  Ireland  were  held  not 
to  prove  their  dates  when  chaUenged  on  the  head  of  deathbed.  But  this  case  was  de- 
cided before  the  privileges  of  bills  had  been  extended  to  promissory-notes ;  see  Tsit, 
tiqnra,  (a)  Supra,  §  180,  et  seq.  (b)  Hamilton  v.  Sloir,  1710,  H.. 

1 7,02s,  4  B.  Sup.,  814. 
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me  of  this  date  to  the  several  persons  therein  named,"  declaring 
that  after  these  persons  had  been  paid,  the  whole  residue  should 
belong  to  the  executor  ;  and  where  the  testator  died  two  days 
afterwards,  leaving  the  will  and  a  letter  within  it  containing  direc- 
tions to  the  executor  to  pay  certain  legacies,  which  letter  bore  the 
same  date  as  the  will,  and  was  signed  by  the  testator,  but  was  not 
probative  or  holograph ;  and  where  the  legatees  oflFered  to  prove 
that  it  had  been  signed  aimul  ac  semel  with  the  will ;  the  House  of 
Lords,  reversing  the  decision  of  the  Court  below,  held  that  the  will, 
by  referring  to  the  improbative  letter,  made  it  eflFectual ;  and  they 
accordingly  directed  the  Court  of  Session  to  send  the  case  to  a  jury 
on  the  question,  whether  the  letter  founded  on  was  the  one  referred 
to  in  the  will  (c).  On  this  principle,  also,  where  certain  directions 
by  a  truster  to  his  trustees  were  contained  in  a  document  signed 
but  not  probative,  and  having  appended  to  it  an  additional  direction 
in  the  truster's  handwriting,  which  commenced  with  the  words  "  I 
add  to  this,"  Ac,  and  was  signed  by  the  truster,  and  concluded 
thus,  "  wrote  by  myself  this  part  of  it,"  the  Court  held  the  whole 
document  to  be  eflfectual  (d).  And  a  person  may  make  a  docu- 
ment written  by  another  person  effectual  by  adding  to  it,  in  his 
own  handwriting,  the  words,  "  I  agree  to  the  above,"  or  the  like, 
and  subscribing  them  (e).  On  the  same  principle,  where  a  party 
left  two  holograph  codicils  of  different  dates,  but  written  on  the 
same  piece  of  paper,  only  the  last  of  them  being  signed,  the  Court 
held  that  the  signature  to  it  was  sufficient  to  validate  the  first  codi- 
cil also  (/). 

§  809.  Even  where  the  writings  are  separate,  it  is  not  essential 
that  the  document  to  which  the  reference  is  made  should  be  sub- 
scribed by  the  party ;  because  the  only  object  of  the  signature  is 
to  identify  the  separate  document  as  that  at  which  the  reference  is 
pointed  ;  and  the  fact  of  the  identity  may  be  ascertained  by  extrin- 
sic proof,  if  it  is  disputed  (gr).  Accordingly,  where  a  missive  on 
which  Anderson  entered  a  certain  farm  took  him  bound  to  the  con- 
ditions set  forth  in  the  missive  of  Wilkins,  who  was  tenant  in  an- 
other farm  on  the  same  estate,  and  whose  missive  referred  to  cer- 


(c)  Inglis  V.  Harper,  1831,  5  W.  S.,  786 ;  reversing  6  S.,  864.  (rf)  M'Intyre 

V.  Macfarlane's  Tr.,  1st  March  1821,  F.  C.  («)  Bryson  v.  Crawford,  1888,  12 

S.,  89.  (/)  GiUeapie  i?.  Donaldson's  Tr.,  1831, 10  8.,  174,  noticed  tupra, 

i  768  {g)  See  Wilson  v.  Glasgow  and  S.  Western  Ry.  Co.,  1861, 14  D.,  1 

—Aberdeen  Ry,  Co.  v.  Blaikie,  1861,  13  D.,  627— Gordon  v.  Andersons,  1828,  8  W.  S., 
1— Russell  V.  Fraser,  1886,  13  S.,  762— See  also  authorities  cited  supra,  §  185. 
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tain  articles  and  conditions  drawn  up  by  the  landlord  for  the  diffe- 
rent farms  on  his  property,  and  where  Anderson,  four  years  after 
his  entry,  signed  a  draft  lease  which  referred  to  these  conditions, 
they  were  held  to  be  binding  upon  him,  although  he  hctd  not  sub- 
scribed them,  and  although  he  alleged  that  he  was  not  aware  of 
their  terms  (A). 

§  810.  On  the  other  hand,  when  a  trust-deed  or  similar  writing 
refers  to  a  paper  of  directions  to  be  prepared  under  the  granters 
hand  at  some  future  date,  it  is  held  to  mean  a  document  holograph, 
or  authenticated  in  terms  of  the  statutes;  and  a  writing  merely 
signed  by  the  party  is  ineffectual  (t).  Thus  where  a  testator  execut- 
ed a  regular  trust-settlement,  in  which  he  directed  his  trustees  to 
apply  the  residue  of  his  estate  to  such  purposes  as  he  should  point 
out  by  any  deed,  letter,  or  memorandum  of  instructions  to  be  exe- 
cuted by  him  at  any  time  during  his  life,  or  even  on  deathbed ;  and 
where  he  afterwards,  with  the  intention  of  exercising  that  reserved 
power,  signed  a  codicil  which  was  neither  holograph  nor  tested; 
the  Court  held  that  the  document  was  invalid  and  could  not  receive 
effect  as  a  testamentary  writing  (J).  They  distinguished  between 
such  a  case  and  that  of  Inglis  v.  Harper  (k),  where  the  informal 
writing,  being  in  existence,  was  imported  into  the  probative  deed 
by  a  reference.  This  distinction  is  also  illustrated  by  a  previous 
case,  where  a  formal  trust-deed  directed  the  trustees  to  "  hold  any 
additional  directions  which  I  may  give  them  as  to  the  disposal  of 
my  property  by  a  writing  imder  my  hand,  as  part  of  this  trust- 
deed  " ;  and  where  on  the  same  paper  as  the  deed  there  was  written 
a  codicil  which  directed  the  trustees  to  pay  an  additional  legacy, 
and  which  was  signed  by  the  truster,  but  was  not  holograph  or  test- 
ed ;  and  where,  about  a  year  after  the  date  of  the  trust-deed,  the 
truster  executed  a  codicil  which  was  written  upon  a  separate  paper, 
and  was  regularly  attested ;  and  to  -which  a  short  codicil  was  sub- 
joined containing  a  bequest  to  another  legatee,  but  only  signed  by 
the  truster,  without  being  holograph  or  tested.  The  Court  held 
that  only  the  trust-deed  and  the  probative  codicil  were  valid ;  and 
they  refused  to  sustain  the  other  two  codicils,  although  there  was 
no  doubt  of  the  genuineness  of  the  subscriptions  to  them,  and  al- 


(A)  Qordon  v.  Anderson,  1828,  8  W.  S.,  1.  (t)  See  the  cases  on  this  point 

collected  and  analysed  in  1  Ross  Lea.  Ca.,  416,  et  aeq.  As  to  writings  formal  br  the 
law  of  the  party's  foreign  domicile  at  the  time,  see  chapter  oil  foreign  deeds,  infr^, 
I  1024,  et  teq.  {J)  Rankine  v.  Reid,  1849,  11  D.,  648.  {k)  ^t^mi,  (c). 
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though  the  one  appended  to  the  trust-deed  had  been  signed  the 
day  after  that  document,  and  the  other  had  been  signed  the  same 
day  as  the  codicil  to  which  it  was  annexed  (Z).^ 

§  811.  In  this  class  of  cases  a  distinction  must  also  be  drawn 
between  a  reference  in  one  document  to  another  for  the  purpose  of 
incorporating  its  terms,  and  a  mere  narrative  or  incidental  state- 
ment in  a  deed  that  the  granter  had  subscribed  another  deed  with 
certain  stipulations.  Such  a  statement  does  not  give  validity  to 
the  deed  referred  to ;  which  will  therefore  be  held  null,  if  it  is  not 
holograph  or  authenticated  in  terms  of  law  (m). 


(I)  Dundas  v,  Lewis,  1807,  Hume  D.,  917 ;  M.,  "  Writ,"  Appx.,  No,  6,  S.  C.  The 
case  of  Melvin  o.  Nicol,  1824,  8  S.,  81,  as  reported,  would  seem  to  go  agaiBst  this  prin- 
ciple, since  a  letter  hy  a  testator,  dated  sixteen  years  after  the  will  to  which  it  referred, 
was  sustained  as  directing  the  executor  to  pay  certain  legacies.  But  the  letter  was 
holograph ;  see  the  case  noticed  by  Lord  Wynford  in  Inglis  v.  Harper,  tupra,  6  W.  S., 
794.  (m)  See  Duff  i7.  £.  Fife,  1828,  8  Mur.,  497 ;  4  8.,  885 ;  affd.,  2  W.  S.,  166 

— BosweU  V,  Boswell,  1852,  14  D.,  878— Urquhart  v.  Urquhart,  1861,  18  D.,  742;  affd., 
14th  July  1858. 


1^  Beoent  decisions  seem  hardly  to  warrant  the  broad  distinction  drawn  in  the  text 
between  improbative  deeds  prior  in  date  to  the  probative  trust-deed  in  which  they  are 
described,  or  of  the  same  date,  and  writings  executed  after  the  probative  deed.  Tho 
principle  established  by  recent  cases  seems  to  be,  that  if  a  party  convey  his  estates  to 
trustees  by  a  probative  trust-disposition  and  settlement,  he  may  competently  declare  in 
that  deed  what  form  of  writing  shall  be  held  an  authentic  expression  of  his  instructions 
to  his  trustees ;  and  writings  executed  in  that  form  will  be  effectual  though  neither 
holograph  nor  tested ;  and  they  may  be  effectual  even  although  not  signed.  The  trus- 
ter can  make  the  law  as  to  the  authentication  of  such  writings  for  himself, — and  what 
is  required  is,  not  that  they  should  be  probative  writs,  but  that  they  should  be  identified 
as  those  described  in  the  trust-deed,  if  of  earlier  date ;  or  as  those  intended  in  the  trust- 
deed,  if  of  lat«r  date.  On  the  other  hand,  if  a  truster  provide  additional  formalities, 
such  as  sealing,  besides  the  Scotch  statutory  formalities,  as  requisite  to  the  due  authen- 
tication of  his  deeds,  writings  executed  by  him  without  these  additional  formalities  will 
in  general  be  ineffectual.  In  Rankine  v.  Reid,  quoted  in  the  text,  the  Court  refused  to 
recognise  an  improbative  codicil,  mainly  on  the  ground  that  the  truster  had  not  in  his 
trust-deed  dispensed  with  the  statutory  formalities.  But  in  Baird  v.  Jaap,  1856, 18  D., 
1246,  the  Court  sustained  a  holograph  codicil  unsubscribed,  because  the  testatrix  in 
her  trust-deed  had  directed  her  trustees  to  pay  all  legacies  which  she  might  leave  by 
any  separate  writing,  letter,  or  jotting  under  her  hand,  found  in  her  custody  or  posses- 
sion at  her  death.  This  codicil  was  of  earlier  date  than  the  trust-deed.  In  Wilsone's 
Trustees  v.  Stirling,  1861,  24  D.,  168,  two  sisters,  by  a  mutual  settlement  duly  authen- 
ticated, directed  their  trustees  to  pay  all  legacies  given  "  by  letter  or  other  writing 
under  our  respective  hands,  whether  formal  or  informal ;"  and  the  Court  sustained  an 
untested  writing,  subsequent  in  date  to  the  trust-deed,  holograph  of  one  of  the  sisters, 
and  signed  by  both  of  them.  As  to  the  essentiality  of  additional  solemnities  required 
by  a  testator,  see  tt^a,  }  744. 

VOL.  I.  2  I 
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How  far  these  rules  apply  to  deeds  signed  in  duplicate  is  noticed 
afterwards. 


CHAPTER  III. — CAN  DEFECTS  IN  THE  SOLEMNITIES  OF   DEEDS  BE 
SUPPLIED  BY  PROOF  OF  THEIR  AUTHENTICITY? 

§  812.  As  the  object  of  the  statutory  formalities  is  to  secure 
genuine  subscription,  it  might  fairly  be  supposed  that  the  want  of 
them  would  not  be  fatal  to  a  deed  which  is  admitted  or  proved  to 
be  genuine.  Accordingly,  the  Court  under  the  older  statutes  al- 
lowed the  subscriptions  and  designations  of  the  witnesses,  and  the 
name  and  designation  of  the  writer,  when  omitted,  to  be  supplied 
by  extrinsic  proof  (a).  But  the  legislature  took  a  different  view. 
Proceeding  on  the  principle  that  the  validity  of  every  deed  should 
be  a  patent  fact,  and  should  not  depend  on  extrinsic  evidence,  how- 
ever unexceptionable,  they  made  the  statutory  solemnities  compul- 
sory, by  declaring  (act  1681,  c.  5)  that  all  deeds  in  which  they  were 
omitted  should  be  null  and  void.  Even  after  the  passing  of  this  act 
the  Court  sometimes  returned  to  the  former  practice  (6).  But  the 
cases  in  which  they  did  so  have  long  since  been  overruled  (c). 

§  813.  It  is  now  settled  law  that  a  deed  in  which  the  wiit-er  is 
not  named  and  designed  is  null,  and  that  the  defect  cannot  be  sup> 
plied  by  the  granter's  admission  on  record,  or  his  oath  on  reference, 
that  the  subscription  is  genuine  (d).  In  like  manner  a  deed  or 
missive  which  is  signed  by  a  party  without  witnesses  designed  and 
subscribing  is  null,  and  cannot  be  validated  by  proof  of  its  authen- 
ticity (e).  Even  the  latent  defect  that  one  or  both  of  the  witnesses 
attested  the  deed  without  seeing  the  grantor  subscribe  or  hearing 


(a)  Supra,  H  642,  707.  (6)  Beattie  v.  Lambie,  lCd5,  M.,  17,021— Inrine  r. 

MaxweU,  1707,  M.,  12,288.  (c)  Ersk.,  8,  2,  19— Tait  Ev.,  128—Duff  Pood. 

Cod.,  26 — Cases  in  foUowing  notes.  {d)  Eirkpatrick  v.  Fergnson,  1704,  IL, 

17,022— Logie  v.  Fergnson,  1710,  M.,  17,026— Muir  v.  WaUace,  1770,  M.,  8467;  Hafles, 
840,  S.  C— M»Farlane  v.  Grieve.  1790,  M.,  8469 ;  17,067 ;  Hailes,  1080,  S,  C. 

(e)  Gordon  a,  MTherson,  1686,  M.,  17,021— Gordon  v,  M'lntosh,  1710,  M.,  16,974  ; 
17,029,  S.  C— Russell  v.  Paisley,  1766,  M.,  16,904— Park  v.  M'Kenzie,  1764,  K.,  8449; 
6  B.  Snp.,  689,  S.  C— Sheddan  v.  Crawford,  1768,  M.,  8456;  6  B.  Sup.,  689;  a  C— 
Muir  V.  Wallace,  «i9>m— Maitland  v.  Neilaon,  1779,  M.,  17,064— WaUace  r.  WaUace. 
1782,  M.,  17,066— Edmonstone  v,  Lang,  1786,  M.,  17,067. 
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him  acknowledge  his  subscription  is  fatal,  notwithstanding  sai  offer 
of  proof  that  the  party  truly  signed  the  deed  (/).^* 

§  814.  The  act  1579,  c.  80,  in  directing  persons  who  cannot 
write  to  use  two  notaries  and  four  witnesses,  instead  of  one  notary 
and  two  witnesses  as  formerly,  does  not  declare  that  deeds  subscribed 
in  the  old  form  shall  be  null,  but  only  that  they  shall  **  mak  na 
faith ;"  and  the  nullity  declared  in  the  act  1681,  c.  5,  does  not  em- 
brace this  class  of  cases.  Accordingly,  deeds  signed  by  only  one 
notary  and  two  witnesses  have  been  sustained,  on  the  party  found- 
ing upon  them  proving  that  the  grantor  authorised  the  subscrip- 
tion (gr).  But  there  are  several  contrary  decisions  (A).  And  it  is 
probable  that  the  Court  would  exact  the  statutory  requisite  as  es- 
sential to  deeds  signed  notarially,  unless  falling  under  one  or  other 
of  the  classes  of  privileged  documents  (t).^^ 


CHAPTER  IV.  -OF  RJEI  mTER  VHITTUS, 

§  815.  Informalities  in  deeds  which  require  the  statutory  solem- 
nities, and  the  want  of  writing,  where  that  is  usually  required  for 
the  constitution  of  the  obligation  in  issue,  may  be  overcome  by  rei 
interventas  {a)}    This  doctrine  is  an  equitable  qualification  of  the 


(/)  Young  V,  Ritchie,  1761,  M.,  17,047— Duff  v.  E.  Fife,  1825 ;  8  Mur..  497  ;  4  S., 
885 ;  affd.,  2  W.  S.,  166.  {g)  Redpath  ».  Huntley,  1611.  M.,  17,011— Weir  v. 

Moffat,  1609,  M.,  ib.— Sheil  v.  Oroebie,  1789,  M.,  16,842;  17,088;  5  B.  Sup.,  210;  ib., 
667 ;  Elch.,  "  Writ,"  No.  8,  8.  0.  (h)  Smith  v,  Weddear,  1627, 1  B.  Sup.,  289— 

RollandB  o.  Rolland,  1767,  M.,  16,851— Swinton  r.  Brown,  1688,  M.,  8412 ;  8408,  S.  G. 
See  also  Philip  v.  Cheap,  1667,  M.,  16,885;  17,019 ;  1  B.  Sup.,  644;  S.  C. 

(t)  See  Duff  Feud.  Con.,  25.  (a)  In  order  to  avoid  repetition  the  rules  as  to 

rei  interveiUuB  proceeding  on  verbal  obligations  will  be  considered  along  with  those  re- 
garding rei  inierventua  on  informal  deeds. 


^^  Improbative  cautionary  obligations,  not  being  in  re  mereatoriOj  and  improbative 
acknowledgments  for  borrowed  money,  have  been  held  per  »e  not  to  create  obligation 
though  the  subscriptions  of  the  parties  were  acknowledged ;  Church  of  England  Life 
and  Fire  Assurance  Co.  v.  Hodges,  1857,  19  D.,  414 ;  and  Petition  G.  Brown,  1794 ;  and 
Petition  Francis  Carlyle,  1788,  noted  19  D.,  p.  417,  41&— Hamilton's  Executors  v. 
Struthers,  1858,  21  D.,  61. 

17  A  disposition  and  settlement  of  heritage  and  moveables,  subscribed  by  two  nota- 
ries for  the  grantor,  was  reduced  in  toto^  because  one  of  the  notaries  was  disqualified, 
being  a  trustee  under  the  deed ;  Ferrie  v,  Ferrie's  Trustees,  1868,  26  D.,  291. 

1  Rei  interveniue  is  matter  of  replication,  and  therefore  when  a  party  raised  an  action 

2i2 
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rule,  that  wherever  writing  is  requisite  the  parties  are  entitled  to 
resile  so  long  as  they  have  not  executed,  and  (if  necessary)  deli- 
vered, a  valid  deed.  The  doctrine  "  is  grounded  on  the  fact  of  the 
person,  otherwise  imperfectly  bound,  having  permitted  another  to 
proceed  on  his  obligation  or  agreement  as  if  it  were  complete,  and 
to  perform  on  the  faith  of  it  acts  unequivocfkUy  referable  to  or  re- 
sulting from  the  agreement,  and  which,  by  the  refusal  to  execute 
the  agreement,  would  prove  detrimental  to  the  person  so  misled  or 
encouraged  to  proceed"  (h)}  Wherever  such  rei  uUervenins  has 
taken  place,  locus  penitefUiae  is  barred,  and  the  obligation  must  be 
implemented. 

§  816.  As  the  object  of  the  rule,  therefore,  is  to  obviate  defects 
in  the  form  of  contracts  really  undertaken,  and  not  to  force  upon 
any  one  an  obligation  to  which  he  did  not  consent,  it  is  essential 
that  real,  although  not  formal,  consent  be  admitted  or  proved. 
Thus  where  a  factor,  whose  factory  did  not  contain  power  to  grant 
leases,  made  an  agreement  with  a  tenant  for  a  new  lease  for  mne- 
teen  years  upon  an  increased  rent,  and  entered  the  farm  at  the  new 
rent  in  a  rental  book  of  the  estate,  and  where  the  tenant  possessed 
for  eleven  years  and  paid  the  increased  rent  during  the  whole  of 
that  period,  the  lease  was  held  not  to  be  binding  on  the  landlord, 
who  denied  that  he  had  either  authorised  the  factor  to  grant  the 
alleged  new  lease,  or  had  been  aware  of  the  arrangement  (c).  Thus, 
also,  where  a  tenant  maintained  that  he  held  a  lease  for  years,  in 
respect  of  his  possession  following  upon  informal  documents  which 
had  passed  between  him  and  the  father  of  his  landlord,  who  although 
still  in  minority  was  past  pupillarity,  the  Court,  without  requiring 
the  proof  of  the  alleged  possession  to  be  laid  before  them,  rejected 
the  tenant's  claim;  and  the  House  of  Lords  affirmed  the  judgment; 
one  of  the  grounds  of  which  was,  that  the  landlord's  father  had  not 
power  to  grant  leases  during  his  son's  minority  (d).  Thus,  also, 
where  a  paper  of  proposals  for  a  marriage-contract  had  been  deli- 

(6)  1  BeU's  Com.,  829— See  also  Enk.,  8,  2,  S^Tait  Ey.,  181,  227,  et  Mq, 
(e)  Campbell  v.  Bobertson,  1797,  noted  in  Hume  D.,  849.    There  were  other  ele- 
ments also  in  this  case. — See  a  similar  case.  Sharp  v.  Napier,  1822, 1  S.,  477. 
{d)  Pentland  v.  Scott,  1829,  7  S.,  502 ;  affd.,  6  W.  8.,  28. 


on  an  informal  bond,  he  was  permitted  to  add  on  revisal  the  facts  and  ciicnmstanoei  on 
which  he  founded  a  plea  of  rei  interventus ;  United  Mutual  Mining  and  General  Life 
Assurance  Society  v.  Murray,  1860,  22  D.,  1185. 

>  But  rei  wUervenhu  may  take  place  by  proceedings  of  the  one  party  of  which  tha 
pther  party  is  not  aware ;  see  tf^ra,  {  842. 
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vered  to  the  wife's  brother,  but  had  not  been  shown  to  her  or  her 
father,  it  was  held  not  to  have  been  raised  into  a  binding -contract 
by  the  subsequent  marriage  (e).  On  the  same  principle,  where 
there  were  several  parties  to  a  lease,  and  some  of  them  had  en- 
tered into  a  new  lease  which  had  been  followed  by  possession,  a 
co-lessee,  who  had  not  been  a  party  to  the  new  agreement,  was  held 
not  to  be  bound  by  it,  because  he  had  not  consented  to  it,  and  the 
slight  increase  of  rent  which  had  been  paid  for  the  possession  of 
the  year  following  upon  it  was  unimportant  as  a  circumstance 
against  him,  seeing  that  the  rent  under  the  former  lease  had  varied 
in  diflFerent  years  (/). 

§  817.  On  this  principle,  also,  a  deed  to  which  one  party's  name 
is  forged  will  not  be  made  eflFectual  by  the  other  party  having  acted 
on  the  faith  of  it  (gr);  and  ret  interventtis  will  not  give  eflFect  to  an 
obligation  written  on  a  piece  of  paper  which  the  party  signed  for  a 
diflFerent  purpose  (h).  So  an  improbative  deed  of  settlement,  fol- 
lowed by  possession  during  the  testator's  life,  is  not  eflfectual  as  a 
conveyance  inter  vivos,  because  that  is  essentially  different  from  the 
deed  which  the  party  intended  to  execute  (t). 

§  818.  It  follows  from  the  same  principle  that  a  writing  signed 
by  a  person  while  under  curatory,  without  the  consent  of  the  cura- 
tor, is  ineflfectual,  although  it  be  followed  by  rei  irUerventua  (k). 
An  antenuptial  contract  entered  into  by  a  minor  having  curators, 
not  having  been  signed  by  a  quorum  of  them,  was  held  not  to  be 
ipso  jure  null  (lesion  not  being  proved)  ;  and  it  was  observed  that 
the  doctrine  of  the  nullity  of  a  deed  entered  into  by  a  minor  with- 
out consent  of  his  curators  is  not  so  absolute  as  to  undergo  no  qua^ 
lification  (i). 

§  819.  For  the  same  reason,  possession  or  other  rei  interventtis 
will  not  render  a  draft  or  oflFer  for  a  lease  obligatory,  where  the  par- 
ties had  not  finally  agreed  on  its  terms  (m).  In  such  a  case  the 
acts  founded  on  were  performed  in  the  expectation  or  hope  of  a  fu- 
ture contract,  not  on  the  faith  of  one  already  concluded.  The  same 
principle  applies  where  the  alleged  contract  contained  some  condi- 
tion precedent,  which  was  not  complied  with,  as  in  the  case  of  a 


{e)  Campbells  v,  M'Glashan,  6th  June  1812,  F.  G.  (/)  Graham  v.  Orr,  1831, 

10  S.,  185.  (^)  Skelton  v,  McLaren,  1816,  Hume  D.,  106— Falconer  v.  Falconer, 

1880,  8  S.,  812,  per  Lord  Gillies.  (A)  See  Mackenzie  v,  Stewart,  1848, 10  D., 

611.    As  to  skeleton  biUs  see  tupra^  {{  648,  661.  (i)  Boyes  v.  Dinwoodies, 

1800,  Hume  D.,  010.  (ib)  Primrose  v,  L.  Roesyth,  1679,  M.,  6980. 

(/)  Bruce  v.  Hamilton,  1864,  17  D.,  266.  (m)  Cairns  t*.  Gerrard,  1888,  11 

S.,  787— Alexander  r.  Montgomery,  1778,  2  Pat.,  800. 
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lease  where  the  landlord  stipulated  for  caution  for  the  rent,  and  the 
tenant  possessed  for  six  years  without  having  found  caution  (n) ; 
and  where  written  communings  for  a  contract  provided  that  there 
should  not  be  a  concluded  agreement  until  a  formal  deed  had  been 
executed,  but  the  possession  took  place  without  that  condition  hav- 
ing been  fulfilled  (o).* 

The  effect  of  homologation  upon  deeds  originally  deficient  in  the 
granter's  consent  is  noticed  afterwards  (^). 

§  820.  As  to  the  informalities  which  m  inteirventua  will  over- 
come there  is  no  limit.  It  operates  when  the  deed  is  probative  ex 
facie^  but  labours  under  a  latent  objection,  e.gr.,  that  the  witnesses 
did  not  see  the  party  sign,  or  hear  him  acknowledge  his  subscrip- 
tion (r);  that  the  notaries  did  not  subscribe  unico  contextu  (s) ;  or 
that  the  deed  was  not  executed  before  the  witnesses  and  at  the 
place  mentioned  in  the  testing  clause  (t), 

§  821.  Patent  informalities,  also,  fail  to  invalidate  a  deed  which 
has  been  followed  by  ret  intervefiUvs,  For  example,  this  has  been 
held  as  to  the  non-subscription  of  witnesses  (w),  the  subscription  of 
only  one  notary  and  fewer  than  four  witnesses  (oc),  and  as  to  the 
want  of  designation  of  the  writer  (y),  and  of  the  witnesses  (a).  In 
like  manner  a  marriage-contract  in  the  English  form,  but  wanting 
the  solemnities  required  by  Scotch  law,  was  allowed  to  affect  the 
husband's  heritage  situated  in  this  country ;  marriage  having  foU 
lowed  on  the  faith  of  it  (a). 

§  822.     Documents  merely  signed  by  the  parties  without  any 


(fl)  Cairns  v.  Grerrard,  Mupra,  (o)  Alexander  v.  Montgomery,  mipra.    See 

9i^ra,  I  604.  {p)  Tf^rn^  g  852,  e^  uq,,  on  homologation.  (r)  SmiUi  v.  Bank 

of  Scotland,  25th  Jan.  1821,  F.  C,  as  noticed  by  Lord  Glenlee  in  E.  Fife  «.  Duff,  1825, 
4  S.,  885.  («)  M'Morran  v.  Black,  1624,  M.,  16,880,  17,012— Gow  v.  Craig, 

1688,  M.,  17,017.  (0  Martin  v.  Wingate,  1828,  6  S.,  859.  («)  Grant  t». 

Grant,  1758,  M.,  18,841— Telfer  v.  Hamilton,  1785,  M.,  17,082.  (z)  Lockie  v. 

,  1627,  M.,  17,014— Grieve  v.  Cant,  1626,  M.,  6681— Mnir  t>.  Crawford,  1628,  M., 

17,014— Cheap  v.  Mowat,  1626,  M.,  17,014— Nisbet  v.  Newlanda,  1680,  M.,  5682;  17,016 
— Grierson  v.  Scotts,  1699,  M.,  17,022— Crosbie  i>.  Shiell,  1789,  M.,  16,842. 

(y)  Buchanan  u.  Buchanan,  1775,  M.,  17,051— Wolf  ».  Scott,  1686,  M.,  17,017. 

(2)  Hamilton  v.  Wright,  1886,  14  S.,  828 ;  affd.,  8  Sh.  and  M*L.,  127— Kibbles  r. 
Stevenson,  1881,  5  W.  S.,  558— Falconer  v.  Falconer,  1830, 8  S.,  812— Taylor  v.  Grieve, 
1800,  M.,  "  Arbitration,"  Appx.,  No.  8.  (a)  Bushby  «.  Renny,  1825,  4  S.,  110. 


3  But  possession  on  an  informal  lease,  before  the  date  of  entry  but  on  the  faith  of 
the  lease,  would  probably  be  held  to  validate  it  rei  interventu ;  Pratt  v,  Aberoromby, 
1858,  21  D.,  p.  21,  per  Lord  Beuholme. 
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further  authenticatipn  have  repeatedly  been  sustained,  where  rei  in- 
terventua  had  ensued  upon  them  (6). 

§  823.  Rei  irUerveiitus  will  validate  deeds  signed  by  initials 
without  the  statutory  solemnities  (c),  and  deeds  signed  by  a  cross 
or  mark  (d). 

§  824.  Even  the  want  of  subscription  by  one  of  the  parties  to 
a  mutual  contract  may  be  obviated  by  this  means,  provided  he  truly 
consented  to  the  agreement  recorded  in  the  deed  (e).  Thus  a  mis- 
sive signed  only  by  the  tenant,  and  found  in  the  landlord's  re- 
positories (/),  or  a  missive  signed  by  the  landlord  and  delivered 
to  the  tenant  (gr),  constitutes  a  binding  lease,  if  possession  followed 
upon  it.  Thus,  also,  a  marriage-contract  signed  by  the  husband 
and  by  the  wife's  father,  but  not  by  her,  was  set  up  by  marriage 
and  payment  of  tocher  on  the  faith  of  it  (A) ;  and  an  agreement 
between  the  father  and  mother  of  an  illegitimate  child  for  its  ali- 
ment, having  been  signed  by  the  father  and  the  mother's  brother, 
but  not  by  the  mother  herself,  and  having  been  acted  upon  by  the 
parties,  was  held  to  be  effectual  (z).  And  where  one  of  three  par- 
ties to  a  submission  as  to  their  respective  rights  of  pasturage,  agreed 
verbally  to  the  terms  of  the  submission  as  contained  in  an  informal 
letter,  which  was  signed  by  the  others,  but  not  by  him ;  and  where 
he  appeared  and  adduced  witnesses  under  the  reference ;  the  decree- 
arbitral  was  held  to  be  effectual  against  one  of  the  parties  who  had 
signed  the  letter,  but  who  contended  that,  as  it  had  not  been  signed 
by  all  the  parties,  it  was  not  binding  upon  any  of  them  {j  ). 

§  825.  A  written  agreement,  which  both  parties  have  neglected 
to  sign,  wiU  even  be  effectual  as  the  measure  of  their  contract,  if 
rei  interventua  has  followed  on  the  faith  of  its  being  imple- 
mented (Jc), 

§  826.     In  all  cases  where  the  signature  of  both  or  either  of  the 

{hi)  See,  for  example,  Duncan  v,  Barron,  1762,  M.,  16,984;  16,177,  S.  C— Gkxxllet 
GampbeU  v.  Lennox,  1789,  M.,  16,979~Mander8on  v,  M'Minn,  1802,  Hume  D.,  90^ 
Balfour  v.  Thomson,  1806,  ib.,  94— Qrant  v,  M'Donald,  1827,  6  S.,  817— Johnstone  v. 
Grant,  1844,  6  D.,  875.  (c)  M' Arthur  tr.  Simpson,  1804,  M.,  16,181. 

(d)  M*Nea  V.  Black,  1814,  Hume  D.,  108— Neil  v.  Vashon,  1807.  ib.,  20. 

{€)  See  More,  67,  and  cases  there  cited.  (/)  Stewart  o.  Countess  Moray, 

1772,  2  Pat.,  817 ;  reversing,  M.,  4898— Graham  ©.  Gowans,  1792,  Hume  D.,  784— Ross 
tf.  Ross,  1790,  ib.,  774— Gordon  ».  Anderson,  1828,  8  W.  S.,  1.  (g)  Arbuthnot 

V.  CampbeU,  1798,  Hume  D.,  785— Murdoch  v,  Moir;  18th  June  1812,  F.  C— MTher- 
son  V.  M'Pheraon,  12th  May  1816,  F.  C— Home  v.  Home,  1684,  M.,  8421. 

(A)  Wemyss  v.  Wemyss,  1768,  M.,  9174.  (i;  Gibb  v,  Ogg,  1885,  18  S.,  612. 

(j)  Brown  v.  Gardner,  1789,  M.,  6659;  8474,  S.  C.  (*)  Gordon  v.  Car- 

niichael,  1800,  Hume  D.,  806— Grieve  v.  Pringle,  1797,  M.,  6051— Cases  infra,  {  827. 
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parties  is  awantiug,  it  is  essential  to  ascertain  whether  the  defect 
arose  from  inadvertance,  or  from  tlie  want  of  substantial  consent 
If  it  arose  from  the  latter  cause,  the  contract  is  ineffectual,  not  only 
as  against  the  non-subscribing  party,  but  also  as  against  those  who 
subscribed ;  because  each  contracting  party  is  in  law  presumed  to 
bind  himself  on  the  understanding  and  condition  that  all  the  others 
shall  be  bound  also.  Accordingly,  where  a  letter  of  guarantee  had 
originally  been  meant  to  be  granted  by  two  persons,  and  had  been 
written  "  We  the  undersigned,"  Ac,  but  had  been  subscribed  by  only 
one  of  the  parties,  and  been  altered  into  "  I  the  undersigned,"  and 
had  been  followed  by  advances  on  the  faith  of  its  validity,  the  Court 
held  that  it  was  not  binding  on  the  party  who  had  signed  it,  there 
being  no  proof  that  he  had  agreed  to  be  bound  as  sole  cautioner  (J). 
On  the  same  ground,  where  a  cash-credit  bond  in  the  name  of  five 
parties  took  them  all  bound  in  solidum  for  advances  made  to  one  of 
their  number,  but  where  one  of  the  intended  cautioners  refused  to 
sign  it,  and  money  was  advanced  on  the  faith  of  the  obligation  as 
partially  signed,  the  Court  held  that  it  was  not  effectual  against 
those  who  subscribed,  although  the  bank  had  not  specially  under- 
taken to  get  it  signed  by  all  the  parties  (w).*  Of  course  the  prin- 
cipal debtor  would  have  been  bound  notwithstanding  the  omission; 
as  his  obligation  could  not  have  been  contingent  on  the  subscrip- 
tion of  the  persons  who  joined  him  in  the  bond.  And  if  the  conduct 
of  the  parties  subscribing,  or  their  writs  or  oaths,  had  shown  that 
they  intended  to  be  bound  nothwithstanding  the  non-subscription 
of  the  party  who  had  refused  to  sign,  they  would  have  been  held 
liable  in  the  same  manner  as  if  the  deed  had  run  in  their  names 

(0  Loudon  r.  Jaokson,  1826,  8  S.,  668.  (m)  Pateraon  v.  Bonar,  1844,  6  D.,  9B7. 


*  Money  was  advanced  in  loan,  on  an  obligation  bearing  to  be  granted  by  fire  par- 
ties, four  of  them  being  cautioners.  Three  of  the  cautioners  signed  the  bond,  and  the 
principal  obligant  forged  the  name  of  the  fourth ;  it  was  held  not  binding  on  any  of  the 
cautioners ;  Scottish  Provincial  Assurance  Co.  v,  Pringle,  1868,  20  D.,  466.  But  whew 
a  bond  of  caution  in  a  suspension,  bore  to  be  signed  by  two  cautioners,  and  one  sig- 
nature proved  to  be  a  forgery ;  the  Court,  reversing  the  judgment  of  Lord  Kinlocb, 
held  the  other  cautioner  liable  in  all  the  obligations  under  the  bond.  The  distinction 
taken  between  a  bond  of  caution  in  a  suspension  and  a  bond  of  caution  in  favour  of  * 
creditor,  being,  that  in  the  latter  case  the  caution  is  demanded  by  the  creditor  as  the 
condition  of  advancing  the  money,  or  not  calling  up  the  money  advanced.  In  the  for- 
mer  case  the  bond  is  the  deed  of  the  suspender,  and  originates  with  him;  the  endeavonr 
of  the  charger  Is  to  get  the  note  of  suspension  dismissed,  and  the  bond  of  caution  » 
forced  on  him ;  and  he  is  entitled  to  leave  the  procuring  of  caution  entirely  to  the  eo^- 
pender,  subject  to  the  control  exercised  by  the  officials  in  the  Bill  Chamber ;  Simpwn 
r.  Fleming,  1860,  22  D.,  679. 
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alone  (w).  There  are  also  writings  which,  although  in  the  form  of 
mutual  deeds,  really  contain  independent  provisions,  and  in  which, 
therefore,  the  want  of  authentic  subscription  by  one  party  does  not 
annul  the  deed  as  to  the  other.  An  example  of  this  has  already 
been  given  in  the  case  of  a  mutual  will  by  a  husband  and  wife, 
which  was  sustained  as  a  holograph  will  of  the  former,  although, 
if  the  wife  had  predeceased,  it  would  not  have  been  effectual  as  her 
will,  because  it  was  not  legally  attested  (o). 

§  827.  Again,  although  the  proper  purpose  of  the  writing 
founded  on  is  not  to  bind  the  parties  to  a  concluded  agreement,  yet 
if  they  intended  it  to  do  so,  the  right  to  resile  from  its  stipulations 
will  be  barred  by  rei  interventua.  This  is  often  exemplified  in 
leases,  where  documents  not  framed  as  formal  deeds,  but  followed 
by  the  tenant's  possession  on  the  faith  of  their  being  implemented, 
have  been  held  to  constitute  agreements  for  the  periods  stipulated. 
One  case  of  this  kind  is  mentioned  above,  where  the  documents 
sustained  were  a  missive  offer  signed  by  the  tenant,  and  a  draft 
lease  prepared  in  accordance  with  it,  and  signed  by  him  four  years 
after  his  possession  had  commenced  {p).  In  another  case,  where 
a  draft  lease  written  by  the  husband  of  the  proprietrix  and  delivered 
to  the  tenant,  but  not  signed  by  either  party,  had  been  followed  by 
possession  and  by  payment  of  rent  upon  receipts  for  the  first  and 
second  half-year's  rents  "  under  the  new  tack,"  the  Court  held  that 
the  tenant  possessed  on  a  written  lease  for  the  time  specified  in  the 
draft,  being  satisfied  that  the  parties  had  completed  an  agreement 
in  accordance  with  it  (r).  On  the  same  principle,  where  a  land- 
lord signed  a  memorandum  for  preparing  a  new  lease  to  one  of  his 
tenants,  and  handed  it  to  a  person  who  managed  his  money  matters 
in  London,  with  directions  to  transmit  it  to  the  local  factor  for  be- 
hoof of  the  tenant,  who  was  sister  of  both  these  persons ;  and  where 
the  tenant  possessed  for  some  time  after  the  expiry  of  her  old  lease, 
and  certain  letters  were  written  by  the  landlord  to  the  local  factor, 
which  referred  to  the  tenant's  possession  as  one  for  years,  and  pror 
posed  a  new  arrangement  on  the  footing  of  her  being  remunerated 
for  loss  of  profits  if  the  lease  was  interrupted  ;  the  Court  held  that 
in  the  whole  circumstances  the  tenant  possessed  on  a  written  lease 
for  years,  as  the  memorandum  had  been  intended  to  be  binding  on 
the  landlord,  and  the  possession  was  to  be  attributed  to  that  title  (»). 

(n)  See  Macdonald  v,  Stewart,  6th  July  1810,  F.  C. 

(o)  M'MiUan  v,  M'MiUan,  1850,  18  D..  187.,  (p)  Gordon  v.  Anderson, 

1828,  8  W.  S.,  l—Supra,  §  809.  (r)  Grieve  ».  Pringle,  1797,  M.,  6961. 

(«)  Mackenzie  v.  Mnckenzie,  1799,  Hume  D.,  801. 
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In  another  case  a  letter  addressed  by  the  principal  factor  on  an  es- 
tate (who  had  power  to  grant  leases)  to  the  local  sub-factor,  and 
delivered  by  the  latter  to  the  tenant,  having  been  followed  by  pos- 
session and  payment  of  rent  in  accordance  with  its  terms,  was  sus- 
tained against  a  singular  successor  of  the  landlord  {t).  On  the 
same  principle,  an  obligation  (although  not  holograph  or  tested)  to 
grant  a  lease,  if  delivered  and  followed  by  rei  interventua^  is  effec- 
tual {v).  And  where,  shortly  before  a  sequestration  had  been 
wound  up  on  a  composition-contract  with  cautioners  under  a  re- 
gular bond  of  caution,  the  bankrupt,  at  the  desire  of  the  trustee  in 
the  sequestration,  obtained  from  another  person  a  holograph  letter 
authorising  the  bankrupt  to  propose  him  i^  a  security  for  the  trus- 
tee's commission ;  which  letter  was  handed  to  the  trustee,  but  was 
not  laid  before  the  creditors,  or  mentioned  in  the  proceedings  rela- 
tive to  the  bankrupt's  discharge ;  in  an  action  by  the  trustee  against 
the  writer  of  the  letter,  the  Court  held  that,  as  it  formed  part  of  the 
consideration  upon  which  the  trustee  consented  to  the  discharge,  it 
was  effectual  as  a  cautionary  obligation  in  his  favour  {x)} 

%  828.  E  conversOy  a  mere  memorandum  by  a  landlord  on  the 
margin  of  his  ledger,  mentioning  the  term  of  a  tenant's  possession 
to  be  fifteen  years,  having  been  followed  by  possession  for  part  of 
that  period,  was  held  not  to  constitute  a  written  lease  for  the  whole 
term,  the  landlord  having  deponed  that  it  was  merely  a  note  of  a 
verbal  arrangement  which  the  parties  had  made  for  a  lease  during 
the  time  mentioned  {y).  In  reporting  this  case  Baron  Hume  ob- 
serves, ^'  It  is  true  that  of  late  years  much  equitable  favour  has  been 
shown  to  tenants,  in  sustaining  written  titles  of  possession  for  a 
term  of  years,  though  imperfect  or  informal,  if  they  have  been  fol- 
lowed with  possession  and  payment  of  rent.  And  this  seems  to  be 
right  where  the  writing,  irregular  and  unshapely  as  it  is,  appears, 
however,  to  have  been  intended  by  the  parties  at  the  time  as  the 
permanent  evidence  of  a  finished  agreement.  But  it  would  be 
against  all  principle  (and  this  length  the  Lords  have  never  gone) 

(t)  Arbuthnot  v,  Reid,  1804,  Hnme  D.,  816.  (ti)  Grant  v.  BicbardMm, 

1788,  M.,  16,180--Garioch  v.  Forbes,  1750,  M..  16,177.-Suthorland  v.  Hay,  1846,  8  D., 
288.  (z)  Tweedie  v.  M'Intjre,  1823,  2  8.,  861.  (y)  MaxweU  r. 

Grienon,  1812,  Hume  D.,  849. 


A  Pencil  jottings  in  a  tenant's  books,  signed  by  landlord  and  tenant,  and  followed 
by  possession,  were  held  to  constitute  a  binding  contract;  Williamson  v.  Kennedy. 
1857,  19  D.,  448. 
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to  sustain  to  the  same  effect  some  brief  note  or  occasional  memo- 
randum, made  by  the  landlord  for  his  own  private  use,  or  some 
transient  and  incidental  mention  of  terms  of  set  in  a  writing  des- 
tined for  some  quite  different  purpose — ^for  instance,  a  receipt  for 
rent.  In  signing  such  a  receipt,  unless  it  utterly  deviates  from  the 
usual  style,  the  landlord  cannot  be  presumed  to  have  had  anything 
more  in  view  than  to  acknowledge  and  discharge  a  payment  of  rent. 
I  have  a  note  accordingly,  but  without  the  names  of  parties,  of  a 
judgment  given  to  that  effect  on  the  10th  of  March  1798.  The 
Court  refused  in  this  instance  to  sustain  as  a  written  title  of  posses- 
sion, a  receipt  for  rent  signed  by  the  landlord,  written  however  by 
the  tenant,  which  bore  that  the  money  was  paid  as  the  first  year's 
rent  of  the  new  tack  for  twelve  years."  In  another  case,  where  a 
tenant  averring  a  nineteen  years'  lease,  founded  on  receipts  by  the 
landlord's  factor  for  rent  for  eleven  years,  and  an  entry  in  the  rental- 
book  kept  by  the  factor  mentioning  the  farm  as  let  at  the  new  rent 
for  nineteen  years,  the  Court,  treating  these  documents  as  if  they 
had  been  written  by  the  landlord,  held  that  they  were  insufficient 
to  constitute  a  lease  under  a  written  title  (a). 

These  cases,  accordingly,  show  that  different  effects  may  follow 
from  ree  interventus  upon  an  informal  writing  by  which  the  parties 
intended  to  constitute  their  agreement,  and  upon  the  writ  of  party 
ex  post  facto  proving  a  verbal  agreement  between  them.  The  im- 
portance of  this  distinction  in  contracts  of  lease  and  service  will  be 
seen  immediately. 

§  829.  The  same  equitable  principle  which  excludes  locus  peni- 
terUixie  from  an  informal  written  contract,  dispenses  with  the  neces- 
sity for  writing  in  obligations  which  could  not  have  been  contracted 
verbally,  if  matters  had  been  entire  ;  such  obligations  being  effec- 
tual when  they  have  been  followed  by  ret  interventus  (a).  This  is 
the  rule,  however  important  the  subject  may  be ;  as,  for  example, 
in  verbal  feu-contracts  (6),  verbal  sales  of  heritage  (c),  verbal  con- 


(z)  Campbell  v,  Robertson,  1797,  noted  in  Hume  D.,  849.  There  was  also  a  ques- 
tion as  to  the  factor's  powers  to  grant  a  lease ;  see  tupra^  {  816. 

id)  Erek.,  8,  2,  8.  (6)  Rait  v,  Galloway,  1838,  12  S.,  181. 

(e)  In  Lawrie  v,  Craik,  1697,  M.,  8425,  a  verbal  sale  of  heritage  was  held  to  be  effec- 
tual on  account  of  part  of  the  price  haying  been  paid.  In  £.  Kinghom  v.  Hay,  1674, 
M.,  8414,  a  verbal  agreement  for  the  sale  of  lands  was  sustained,  in  consequence  of  the 
seller  having  purchased  up  a  mid-superiority  in  order  that  the  purchaser  might  hold  as 
a  crown  vassal,  which  had  been  part  of  the  bargain.  In  Thomson  v.  Thomson,  1699, 
M.,  8426,  a  verbal  sale  of  a  house,  having  been  followed  by  delivery  of  the  keys  and  ti- 
tles, by  a  year  and  a  halfs  possession  by  the  purchaser,  who  during  that  time  had  en- 
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stitutions  of  servitude  (d),  excambion  (e),  and  submission  as  to 
heritage  (/). 

In  like  manner,  a  promise  by  a  superior  to  enter  an  intending 
purchaser  of  the  property,  without  exacting  the  usual  casualty,  hav- 
ing been  followed  by  the  purchase  on  the  faith  of  the  promise  be- 
ing performed,  was  held  to  be  effectual  (gr)  ;  and  a  verbal  consent 
by  a  proprietor  in  a  burgh  to  a  neighbouring  proprietor  building 
some  distance  into  the  street,  having  been  acted  upon  by  the  build- 
ing being  proceeded  with,  locus  penitentiae  was  held  to  be  ex- 
cluded (A).« 

§  830.  With  regard  to  verbal  leases  there  is  an  im]x>rtant  dis- 
tinction depending  on  the  extent  and  nature  of  the  ret  interventus. 
As  already  mentioned,  a  verbal  lease  for  a  number  of  years  may  be 
resiled  from  at  the  end  of  each  year,  and  possession  will  not  make 
it  binding  on  either  party  beyond  the  year  current  (t).  According- 
ly, if  the  rei  interventus  founded  on  can  be  fairly  ascribed  to  a  right 
of  possession  from  year  to  year,  it  will  not  make  a  verbal  lease  for 
a  number  of  years  effectual ;  whereas  such  rei  interventus  as  cannot 
be  reconciled  with  a  lease  for  one  year  will  prevent  either  party 
from  resiling  from  the  verbal  contract  for  the  whole  term  (i). 

§  831.     Thus,  on  the  one  hand,  a  verbal  lease  for  a  number  of 


tered  into  a  contract  with  a  third  party  as  to  building  a  wall  to  the  piemises,  was  held 
to  be  binding.  In  Moodie  v.  Moodie,  1745,  M.,  8439,  where  three  heirs-portioners  re- 
solved to  set  up  their  shares  to  roup  among  themselves,  and  Ann  intending  to  porchaae 
agreed  verbally  with  Agnes  to  pay  a  certain  sura  for  her  share  without  reference  to  the 
price  which  should  be  fixed  at  the  roup ;  and  on  the  faith  of  that  arrangement  Ann 
made  the  highest  offer  for  the  whole,  and  was  preferred ;  whereupon  Agnes  refused  to 
implement  the  verbal  bargain ;  the  Court  held  that  loau  peniterUiae  was  excluded,  as 
Ann  had  made  the  purchase  on  the  faith  of  the  contract  being  implemented. 

(d)  :Kincaid  v,  Stirling,  1750  (Kilk.),  M.,  8404— Ivory's  Ersk.,  428,  note  182. 

(e)  L.  MelviUe  v.  Douglas'  Tr.,  1880,  8  S.,  841.  (/)  Brown  v.  Oaidner, 
1739,  M.,  5669;  8474— Pro-Fiscal  of  Roxburgh  v,  Ker,  1672,  M.,  12,410— L.  Living- 
ston V.  Falhouse  Feuars,  1662,  M.,  2200.  (g)  Gordon  v,  Pitsligo,  1674,  M., 
8415.  (A)  M'Lean  v.  Richardson,  1834,  12  S.,  865.  (t)  si^n, 
i  548.  (k)  1  Bell's  Com.,  329— BeU's  Pr.,  {  1189— Ivory's  Note  96  to  Ent, 
2,  6,  21— Tait  Ev.,  229—1  Hunter  on  Land,  and  Ten..  853. 


*  But  the  verbal  agreement  itself  cannot  be  proved  except  by  writ  or  oath.  See 
Gowans  v,  Carstairs  and  Walker  v.  Flint,  tnjroy  {  832,  note  7.  Where  a  party  made  • 
written  offer  to  take  a  piece  of  ground  in  feu,  and  the  offer  was  accepted  in  writing, 
but  under  certain  conditions,  and  where  the  feuar  took  possession  and  acted  as  proprie- 
tor, it  was  held  that  a  valid  feu-contract  was  completed,  and  that  the  conditions  of  the 
acceptance  formed  conditions  of  the  contract ;  Colquhoun  v.  Wilson's  Trustees,  1860, 
22  D.,  1085. 
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years,  followed  by  possession  and  ordinary  improvements  in  cultiva- 
tion and  management,  Tvill  not  prevent  locus  penitential  at  the  end 
of  each  year  (Z).  And  this  was  held  to  be  the  rule,  where  the 
tenant  had  possessed  on  a  written  lease,  which  was  verbal  as  to  the 
term  of  endurance  (m)  ;  and  where,  in  a  judicial  rental  of  the  lands, 
the  tenant  had  deponed  that  he  possessed  on  a  verbal  tack  for  nine- 
teen years,  and  to  that  effect  had  subscribed  a  written  oath,  which 
had  been  left  with  the  landlord's  factor  (n). 

§  832.  On  the  other  hand,  verbal  leases  for  several  years  have 
been  sustained  where  the  tenant  had  paid  a  grassum  on  his  en- 
tiy  (o) ;  where  he  had  spent  considerable  sums  in  improvements, 
building  offices  and  the  like  (p) ;  and  where  he  had  converted  the 
subject  of  the  lease  (a  field  of  four  acres)  from  common  arable  into 
garden  groimd  {q)  \ — these  being  substantial  acts  in  implement  of 
the  contract  as  for  the  whole  term  agreed  upon.  Accordingly,  an 
old  decision  (r)  is  erroneous,  in  which  the  Court  refused  to  sustain 
a  verbal  lease  of  a  house  for  nine  years,  where  the  tenant  had,  at 
considerable  expense,  altered  the  partitions  and  reared  up  pews,  in 
order  to  convert  the  premises  into  a  meeting-house.  It  is  also  dif- 
ficult to  reconcile  with  later  authorities  an  old  case,  where  the 
tenant  under  a  verbal  lease  for  years  was  allowed  to  resile,  although 
he  had  entered  to  a  part  of  the  farm,  and  the  landlord  had  built 
bams  and  byres  in  the  contemplation  of  the  lease  being  completed; 
the  Court  considering  that,  as  these  would  serve  for  any  other 
tenant,  the  landlord  would  not  be  prejudiced  by  the  iresiling  («).^ 

§  833.  But  while  a  verbal  lease  for  years,  if  followed  by  sub- 
tantial  rei  interventvs^  is  effectual  against  the  landlord  and  his  heirs, 


(/)  Supra^  J  648  ;  and  authorities  cited  supra,  {  828 — Keith  v,  Johnstone's  Tenants, 
1686,  M.,  8400— Buchanan  w.  Baird,  1773,  M.,  8478— A  v,  B,  1791,  M.,  16,181— M*Rorie 
V,  M*AVhirter,  18th  Dec.  1810,  F.  0.  (m)  Clark  v.  Lament,  27th  Jan.  1816, 

F.  0.— M*Rorie  v,  M'Whirter,  wpra,  (n)  Stewart  v.  Leith,  1766,  M.,  16,178; 

Hailes,  174,  8.  C.  (o)  A  v,  B,  1668,  M.,  8410 ;  16,209— M'Rorie  v.  M'Whirter, 

18th  Dec.  1810,  F.  0.— BeU's  Com.,  mpro— Jyory's  Note,  iupra,  (p)  M'Borie 

V,  M'Whirter,  aupra.  (q)  Campbell  v.  Dougal],  1818,  Home  D.,  861. 

(r)  M'Kensde  v.  Trotter,  1729,  M.,  8487 ;  questioned  in  More's  Notes,  67. 

(<)  Skene  v. ,  1687,  M.,  8401. 


7  Contracts  of  lease  for  a  term  of  years,  like  other  contracts  relating  to  heritage, 
can  be  proved  by  writ  or  oath  only ;  if  the  contract  which  is  so  proved  be  a  verbal  con- 
tract, it  will  not  be  binding  because  there  wiU  be  loau  penitentiae  to  the  parties,  unless 
rei  interveniut  has  foUowed  on  the  contract.  The  net  interveiUut  may  be  proved  by  parole 
evidence,  and  will  bar  loeut  pmiitentiae ;  Gowans  v.  Carstairs,  1862, 24  D.,  1882 — ^Walker 
V.  Flint,  1868,  1  Macph.,  417. 
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it  is  not  binding  upon  his  singular  successors  ;  as  these  are  not  af- 
fected by  any  lease  which  has  not  been  reduced  to  writing  and  fol- 
lowed by  possession  (t). 

§  834.  A  verbal  contract  of  service  for  years  is  analogous  to  a 
verbal  lease  in  this  respect,  that  either  party  may  resile  from  it  at 
the  end  of  each  year,  although  the  service  has  been  entered  upon, 
or  although  the  contract  has  been  followed  by  any  other  rd  inier- 
ventvs  which  is  consistent  with  one  year's  service  («).  On  the  same 
analogy,  and  on  the  justice  of  the  case,  it  is  thought  that  if  the  ver- 
bal contract  has  been  followed  by  such  ret  interventua  as  is  inappli- 
cable to  a  term  of  only  one  year  (e.gr.,  payment  of  a  high  premimn 
on  entry),  it  will  be  sustained  for  the  full  period  stipulated. 

§  835.  It  has  been  already  observed  that,  in  general,  writing  is 
not  essential  ex  solenniiate  to  the  constitution  of  cautionary  obliga- 
tions (x).  Consequently,  as  there  is  not  loctts  penitentiae  from  the 
verbal  undertaking,  the  doctrine  of  rei  interventua  is  usually  inap- 
plicable in  this  class  of  obligations.  But  in  those  cases  where  writ- 
ing is  usually  interposed  (y),  and  where  a  party  when  agreeing 
verbally  to  become  cautioner  is  therefore  presumed  to  have  in  view 
a  subsequent  written  obligation,  it  may  be  a  question  whether  ret 
interventtis  on  the  verbal  undertaking  will  make  it  binding.  If  the 
interposition  of  writing  in  such  cases  is  to  be  regarded  as  a  condi- 
tion suspensive  of  the  obligation,  then  rei  interventua  upon  the  ver- 
bal agreement  will  not  render  it  effectual  (2).  This  view  derives 
support  from  two  decisions  (a).  But  the  analogy  of  the  rule  as  to 
verbal  obligations  regarding  heritage  is  against  holding  that  a  ver- 
bal cautionary  obligation  in  the  cases  referred  to  is  ineffectual 
where  the  obligant  did  not  stipulate  that  he  should  be  free  until 
writing  should  have  intervened,  and  where  rei  interventua  followed 
on  the  faith  of  the  verbal  undertaking.^ 


{i)  1449,  c.  18— Stair,  2,  9,  4— Ersk.,  2,  6,  24,  6—2  Ross*  Lee.,  476— B«U'8  Pr.. 
2  1189—1  Hunter  on  Land,  and  Ten.,  480.  («)  Siqnxi,  }  646. 

(z)  StiprUj  i  697.  (y)  See  these  mentioned  wpra^  {  698. 

(z)  Supra,  {}  608,  819.  (a)  Shirra  v.  Dooglas,  1798»  M.,  16,946— Cbaplin 

V,  AJlan,  1842,  4  D.,  616— See  also  tupra,  §  608. 


8  A  cautionary  obligation  not  m  re  mercaioria  is  Uierarum  ottUgatio  at  oommon  law. 
to  be  evidencsed  by  a  deed  executed  with  the  solemnities  of  the  statute  1681.  But  an  in* 
formal  cautionary  obligation  may  be  validated  rei  inierveniu ;  Church  of  England  Life 
and  Fire  Assurance  Go.  v.  Hodges,  1867,  19  D.,  422— Lotd  Justice-Clark  Hope.  All 
guarantees  and  cautionary  obligations  made  after  2l8t  July  1866  must  be  in  writing. 
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§  836.  Verbal  contracts  for  the  sale  and  transference  of  incor- 
poreal moveable  rights  may  be  validated  by  rei  interventua  (6). 
This,  however,  will  not  hold  as  to  verbal  transmissions  of  patents 
or  copyrights,  for  which  writing  is  a  statutory  requisite  (c)." 

§  837.  Having  thus  explained  the  cases  in  which  rei  interventua 
operates,  we  proceed  to  consider  the  characteristics  of  the  acts  which 
constitute  it. 

Their  primary  requisite  is,  that  they  unequivocally  refer  to  the 
informal  or  verbal  agreement,  and  took  place  in  consequence  of 
it  (d).  This  principle  is  seen  in  the  rules  already  noticed  regard- 
ing verbal  leases  (e).  It  is  well  illustrated  by  a  case  where  an 
agreement  to  become  cautioner  was  contained  in  an  informal  mis- 
sive, which  mentioned  that  a  regular  bond  for  the  contemplated 
advance  was  to  be  executed  by  the  principal  and  cautioner ;  and 
where  a  bond,  apparently  formal,  bearing  their  signatures,  was  de- 
livered to  the  creditor  some  time  afterwards,  on  the  faith  of  which 
sundry  advances  were  made  by  him  to  the  principal ;  but  it  turned 
out  that  the  supposed  signature  of  the  cautioner  was  a  forgery. 
The  creditor  thereupon  contended  that  the  missive  followed  by  the 
advances  was  binding ;  but  the  cautioner  replied  that  the  advances 
were  made  on  the  faith  of  the  forged  bond,  and  not  of  the  missive  ; 
and  the  Court  sustained  that  defence  (/).  On  the  same  principle, 
where  a  party  had  for  several  years  been  tenant  in  two  farms,  and 
on  being  sued  for  the  rent  of  one  of  them  pleaded  that  it  had  been 
let  to  his  son  on  a  new  lease ;  to  prove  which  he  founded  on  a  scroll 
lease  to  that  party  ;  the  Court  repelled  the  defence  on  the  groimd 
{inter  alia)  that  there  had  been  no  change  of  possession,  and,  there- 
fore, no  rei  interventua  clearly  attributable  to  the  alleged  new 
lease  (gr).     In  another  case,  where  a  landlord  failed  to  establish  a 

(b)  Clark  v.  GaUander,  9th  March  1819,  F.  C;  affid.  9th  Jnne  1819— Oraham  v. 
Corbet,  1708,  M.,  8428.  (e)  See  supra,  §  668.  (d)  1  BeU's  Com.,  829. 

(«)  Siq>ra,  I  880,  et  uq,  (/)  Skelton  v,  M*Lareii,  1816,  Hnme  D.,  106. 

(y)  Pentland  v,  Scott,  1889,  7  S.,  602. 


"  otherwise  the  same  shall  have  no  effect";  19  and  20  Vict.,  c.  60,  {  6.  See  tupra,  {  601, 
note  ^.  "  Innominate  contracts,  especially  such  as  are  of  an  unusual  character,  cannot 
be  constituted  verbally,  or  proved  by  witnesses.  Nor  does  it  alter  the  rule  that  rei  in- 
terventuM  upon  such  verbal  and  innominate  contracts  is  alleged ;  for  the  uncertainty  as 
to  the  terms  of  an  innominate  verbal  contract,  renders  it  impossible  to  determine  what 
acts  can  be  considered  as  constituting  a  partial  performance,  or  rti  iiUtrvaittu  following 
upon  it " ;  Edmonston  t.  Bruce,  1861,  28  D.,  996,  per  Lord  Benholme. 
9  See  tuprQy  \  668,  note  *. 
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lease  under  an  unsigned  tack  followed  by  possession,  an  important 
circumstance  against  him  was,  that  he  had  raised  action  against 
another  person  for  implement  of  a  lease  of  the  subject  for  the  same 
period  (A).w 

§  838.  Contrasted  with  these  cases  is  one  in  which  it  appeared 
that  during  the  currency  of  a  verbal  lease,  a  new  lease  was  entered 
into  by  an  informal  missive  signed  only  by  the  landlord,  and  im- 
provements were  executed  by  the  tenant  on  the  faith  of  it  being 
implemented,  but  before  the  term  of  entry  under  it  cdXnmenced. 
The  Court  held  that  they  constituted  sufficient  ret  interventvs  (»). 
And  where  an  informal  letter  of  guarantee  for  past  and  future  fur- 
nishings had  been  followed  by  furnishings  on  the  faith  of  it,  these 
were  held  to  be  rei  interventus  upon  both  parts  of  the  obligation ; 
because  it  was  one  transaction,  and  the  subsequent  furnishings 
would  probably  not  have  been  made,  unless  security  had  been  found 
for  the  unpaid  price  of  the  others  (i).  Thus,  also,  where  an  infor- 
mal tack  of  teinds  had  been  followed  by  possession,  the  Court  sus- 
tained it  in  favour  of  the  lessor's  assignee,  and  overruled  the  lessee's 
defence  that  he  had  possessed  under  a  formal  lease,  which  he  had 
procured  from  the  parson  after  the  date  of  the  lease  sued  upon  (0- 

§  839.  What  amount  or  description  of  acts  will  constitute  m 
interventtiSj  has  occasioned  some  discussion.  Lord  Kilkerran,  in 
reporting  a  case  which  has  often  been  quoted,  states,  "  The  rule  by 
which  it  is  to  be  judged  whether  res  be  non  integra,  so  as  to  exclude 
the  locus  penitenticLey  was  laid  down  to  be  this,  that  whenever  any- 
thing has  happened  on  the  faith  of  the  verbal  agreement,  which 
cannot  be  recalled,  and  parties  put  in  the  same  place  as  before,  then 
res  is  understood  not  to  be  integra^  and  there  is  no  longer  hcus 
penitentiae*'  (m).  This  definition  has  not  been  adopted  by  subse- 
quent jurists  {n)  ;  and  in  particular  it  has  been  challenged  by  the 
first  Lord  Meadowbank,  who  observed  that  "  there  is  in  it  a  con- 

(A)  Girdwood  v,  Wilson.  1884,  12  S.,  576.  (i)  Murdoch  v,  Moir,  18th  Juno 

1812,  F.  0.  (*)  Patereon  v,  Wright,  Slat  Jan.  1810,  F.  C. ;  affd.,  4th  July  181* 

^See  also  Robertson  v.  GaUowaj,  1821, 1  S.,  204.  (Q  Home  v.  Home,  1684, 

M.,  8421.  (m)  Moodie  v.  Moodie,  1746,  M.,  8489.  (n)  1  Bell's  Com., 

829 — More's  Notee,  66— Authorities  in  foUowing  notes. 


^^  A  party  took  possession  of  a  mineral  field  under  an  informal  missiye,  by  which 
he  was  to  have  twelve  months  to  prove  the  ground,  and  other  twelve  to  erect  machinery : 
he  remained  in  possession  thirty  months,  and  he  was  held  bound  by  the  missive,  thoogl^ 
he  pleaded  he  had  done  nothing  but  prove  the  field,  which  he  had  found  not  workable 
to  profit;  Sinclair  v.  Mossend  Iron  Co.,  1864,  17  D.,  268. 
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founding  of  the  restitutio  in  integrum  with  the  ret  interventus"  (o). 
But  it  can  hardly  be  supposed  that  the  learned  Judges  whose  views 
Lord  Eilkerran  reported,  and  that  eminent  lawyer  himself,  would 
have  confounded  two  matters  so  completely  distinct.  The  error 
merely  lay  in  stating  as  the  essential  characteristic  of  acts  of  real 
intervention  that  which  is  a  frequent,  but  not  an  indispensable, 
quality  in  them  (p).  A  better  description  is  given  by  Lord  Core- 
house,  and  adopted  by  Lord-Chancellor  Brougham — "  To  constitute 
a  rei  interventus  it  is  not  necessary  that  the  party  against  whom  it 
is  pleaded  should  derive  benefit  from  what  has  been  done.  It  is 
enough  if  the  party  who  pleads  it  is  placed  in  circumstances  on  the 
faith  of  the  agreement  by  which  his  interest  would  suffer  if  it  were 
not  implemented  "  (r).  Professor  Bell  states  the  doctrine  in  similar 
terms :  "  There  must  (he  says)  be  an  inconvenience  or  alteration  of 
circumstances  to  the  party  who  has  been  led  to  rely  on  the  agree- 
ment, though  the  change  is  not  required  to  be  irreparable.  It  is 
sufficient  that  it  be  considerable,  and  that  the  disappointment  would 
be  attended  with  loss"  (s).  In  fact,  the  doctrine  is  the  counterpart 
of  that  which  allows  either  party  to  resile  from  an  informal  agree- 
ment, provided  he  exercise  his  right  before  the  other  party  has 
taken  such  steps  on  the  faith  of  the  contract,  that  its  non-implement 
would  occasion  him  material  damage.  That  rei  interventus  may 
arise  where  the  acts  could  be  recalled,  and  the  parties  placed  in  the 
same  situation  as  at  the  date  of  the  contract,  is  shown  by  the  nu- 
merous cases  in  which  such  acts  as  payment  of  part  of  th3  price  of 
the  subject  sold,  and  entering  to  the  possession  of  it,  have  been  held 
to  bar  locus  penitentiae, 

§  840.  Acts  of  real  intervention  often  involve  the  principle  of 
homologation,  by  partial  implement  of  the  contract  on  the  side  of 
him  who  afterwards  attempts  to  resile  from  it.  For  example,  this 
is  so  in  regard  to  payment  and  receipt  of  part  of  the  price  of  the 
subject  sold ;  and  where  the  party  who  seeks  to  resile  had  com- 
menced to  act  under  the  contract;  and  in  cases  of  submission, 
where  he  had  appeared  and  pleaded  in  the  reference,  but  afterwards 
refused  to  implement  the  decree-arbitral  on  the  ground  of  infor- 
mality in  the  contract  of  submission. 

§  841.  Bei  interventus  may  also  arise  from  the  independent 
acts  of  the  party  who  wishes  to  enforce  the  contract.     This  is  illus- 


(o)  Dunmore  Coal  Co.  v.  Young,  Ist  Feb.  1811,  F.  C.  (/>)  See  Bell's  Com., 

and  More*8  Notee  ut  wpra.  (r)  Hamilton  v.  Wright's  Tr.,  1886,  14  S.,  825 ; 

affd.,  8  Sh.  and  M*L.,  127.  («)  1  BeU's  Com.,  829. 
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trated  by  cases  where  expenditure  of  money  by  the  tenant  on  im- 
provements (/),  and  advances  of  money 'or  furnishings  by  the  cre- 
ditor (9),  his  suspending  diligence  (A)  or  liberating  the  principal 
debtor  (t),  on  the  faith  of  the  informal  lease  or  cautionary  obliga- 
tion, as  the  case  may  be,  have  been  held  to  make  it  effectual.  The 
same  rule  applies  where  a  party  has  interposed  or  continued  bound 
as  cautioner  on  the  faith  of  an  irregular  obligation  by  another  per- 
son to  secure  his  relief  (i),  or  to  join  him  as  co-cautioner  (I).  And 
a  verbal  sale  of  lands,  under  the  condition  that  the  seller  should 
buy  up  the  mid-superiority,  in  order  that  the  subjects  might  be  held 
directly  of  the  Crown,  was  sustained  in  favour  of  the  seller  on  ac- 
count of  his  having  implemented  that  condition  (m).  Thus,  also, 
where  a  superior  promised  verbally  to  enter  gratis  a  party  intending 
to  purchase  the  property,  locus  peiiitentiae  was  held  to  be  excluded 
in  consequence  of  the  party  having  made  the  purchase  on  the  faith 
of  the  promise  being  fulfilled  (n). 

§  842.  But  part  of  Professor  Bell's  description  of  the  acts  which 
constitute  ret  interventtis  is,  that  they  should  be  "  known  to,  and 
permitted  by,  the  obligor  to  take  place  on  the  faith  of  the  con- 
tract" (0) ;  and  in  another  place  he  observes  that  "  the  knowledge  of 
the  party,  who  is  imperfectly  bound,  that  the  other  is  proceeding 
on  the  faith  of  the  agreement,  is  a  necessary  ingredient  in  the  plea 
of  rei  ifUerventus  ;  and  this  either  actual  knowledge,  or  knowledge 
to  be  implied  from  circumstances  necessarily  leading  to  the  proba- 
bility of  loss  without  any  means  taken  to  prevent  it "  {p  ).  This 
view,  however,  which  is  not  supported  by  any  other  authority,  and 
is  not  consistent  with  the  decisions  referred  to  in  the  preceding 
section,  has  been  disregarded  by  the  Court  in  a  late  case,  where  a 
party  defending  an  action  on  an  improbative  guarantee  in  favour 
of  a  bank,  followed  by  cash  advances  on  the  faith  of  it,  pleaded  that 


(/)  As  in  Murdoch  v.  Moir,  18th  June  1812.  F.  C— GampbeU  v.  Dongall,  1818. 
Hume  D.,  861— M'Rorie  v.  M*Whirter,  18th  December  1810,  F.  0. 

(g)  Ab  in  Manderson  v.  M'Minn,  1802,  Hume  D.,  90— Balfour  v.  Thomson,  1806. 
ib.,  94— Grant  v.  Johnstone,  1845,  7  D.,  890_Sinchur  o.  Sinclair,  1796,  BeU's  Fo.  Ci*. 
140.  (A)  Douglas  v.  Glapperton,  1809,  noted  in  Hume  D.,  lO^Tiotter  v. 

Martin,  ib.— Campbell  o.  Monro,  1816,  Hume  D.,  106.  (i )  Dunmore  Coal  Co. 

V.  Young,  1st  February  1811.  F.  C— M'NeiU  ».  Black,  1814,  Hume  D.,  108. 

(*)  Brown  v.  CampbeU,  1794,  M.,  17,068-.Martin  v,  Wingate,  1828,  6  8.,  869- 
Miller  v,  Dott,  1814,  Hume  D.,  106— Ballantyne  r.  Carter,  1842,  4  D.,  419. 

(/)  Henderson  v,  Murray,  1765,  M.,  16,986.  (m)  £.  Kinghom  v.  Hay,  1674, 

M.,  8414.  (ft)  Gordon  o.  L.  Pitsligo,  1674,  M.,  8415.  (o)  BeU's  Pr.,  {  26. 

(jd)  1  Bell's  Com.,  829. 
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there  was  no  relevant  allegation  of  r&i  interventtta,  as  the  pursuer 
did  not  allege  that  the  advances  had  been  made  in  the  presence  of 
the  defender  or  with  his  knowledge.  The  Court  held  that  an  aver- 
ment of  knowledge  was  not  necessary  (r)  ;  and,  as  to  implied  know- 
ledge, their  Lordships'  opinions  show  that  none  is  required  beyond 
that  which  exists  in  every  case,  where  a  party  who  has  subscribed 
a  writing  for  a  certain  purpose,  and  delivered  it  to  the  party  in 
whose  favour  or  on  whose  behalf  it  has  been  granted,  with  the  in- 
tention and  in  the  expectation  that  it  should  be  used  for  that  pur- 
pose, does  not  take  steps  to  prevent  it  from  being  acted  upon." 

§  843.  It  has  sometimes  been  maintained  that  negative  acts 
will  not  create  ret  interverUt^.  This  however  is  erroneous  (»).  A 
party  may  be  as  much  prejudiced  by  another's  not  acting  as  by  his 
positive  proceedings,  while  it  may  have  been  the  very  object  of  the 
agreement  to  produce  such  conduct.  Besides,  as  Lord  FuUerton 
has  remarked,  most  negative  acts  may  be  stated  positively  (t).  The 
only  peculiarity  attending  them  is,  that  as  they  ar6  less  easily  iden- 
tified, greater  care  should  be  observed  in  inquiring  whether  they 
arose  from  mere  omission,  or  from  reliance  on  the  informal  contract. 

(r)  Johnstone  v.  Grant,  1S44,  6  D.,  875.  Lord  Medwyn  observed,  "  I  confess  I  can 
discover  no  authority  in  our  law  for  holding  that  actual  knowledge  of  the  advance  is 
necessary  in  such  a  case ;  it  being  quite  suJQScient  in  my  opinion  that  it  is  what  he 
must  have  contemplated  at  the  time  he  put  his  name  to  the  writing,  as  it  directly  autho- 
rised it ;  and  he  must  be  presumed  to  know  that  it  would  be  used  for  the  purpose  for 

which  it  was  granted,  as  in  fact  it  has  been I  do  not  find  the  element  of 

knowledge  that  the  writing  was  acted  on  mentioned  in  any  of  our  authorities,  except, 

perhaps,  the  most  recent  one If  the  agreement  has  been  acted  upon,  as  the 

granter  plainly  knew  it  was  intended  to  be  when  he  subscribed  it,  and  gave  it  to  his 
''^  friend  to  be  used  by  him  for  this  very  purpose,  this  is  all  that  can  be  required  to  raise 
up  a  pM8QQfidexception  against  him  from  pleading  that  it  is  an  informal  writ  which  he 
granted."  LofcIS* Monereiff  and  Gockbum  foUowed  in  the  same  strain;  while  Lord 
Justice-Clerk  (Hope)  limited  his  opinion  to  its  not  being  necessary  in  that  particular  case 
to  aver  knowledge.  («)  See  Ballantyne  v.  Garter  1842,  4  D.,  419.    In  Suther- 

land V.  flay,  1846,  8  D.,  288,  several  of  the  judges  thought  that  such  negative  acts  of 
the  landlord  as  refraining  from  advertising  a  house  as  unlet,  and  from  preparing  for  a 
new  lease,  would  bar  a  party  who  had  contracted  with  him  fh>m  resiling  from  an  infor- 
mal lease  of  it.  (i)  Ballantyne  v.  Garter,  mpra. 


^^  The  doctrine  in  the  text,  that  averment  of  knowledge  is  unnecessary,  was  adopted 
in  Ghurch  of  England  Life  and  Fire  Assurance  Go.  v.  Wink,  1867, 19  D.,  414,  and  1081. 
Advances  to  a  principal  obligant  on  the  faith  of  an  improbative  cautionary  obligation 
will  render  the  obligation  binding  on  the  cautioners.  But  the  Gourt  will  not  go  beyond 
the  decided  cases  in  sustaining  the  plea  of  rei  interveniuBt  "  so  far  as  founded  on  facts 
belonging  to  the  actual  completion  and  fulfilment  of  the  contract ;"  Ghurch  of  England 
Life  and  Fire  Assurance  Go.  v.  Wink,  tupra,  per  Lord  Justice-Clerk  (Hope)— United 
Mutual  Mining  and  General  Life  Assurance  Society,  1860,  22  D.,  1186. 
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In  the  following  cases  negative  acts  were  sustained.  Where  a  ver- 
bal guarantee  to  see  a  debt  paid  before  a  certain  day  had  been  fol- 
lowed by  delay  of  proceedings  till  then,  the  cautioner  was  held  to  be 
bound  {v).  Where  a  verbal  caution  had  been  interposed  after  a 
contract  of  sale  with  a  solvent  purchaser ;  and  where,  in  consequence 
of  the  caution  and  of  the  cautioner's  conduct,  the  seller  had  refrained 
from  diligence ;  and  in  the  interval  the  purchaser  had  become  bank- 
rupt ;  the  obligation  was  allowed  to  be  proved  by  the  cautionei's 
oath  (oj).  But,  in  general,  merely  refraining  from  doing  diligence 
will  not  be  sufficient ;  otherwise  it  might  be  said  that  every  infor- 
mal cautionary  obligation  is  validated  by  this  means  [y).  Yet,  if 
the  creditor  has  not  merely  contemplated,  but  has  commenced  to 
do  diligence,  his  interruption  of  the  inchoate  proceedings  will  suf- 
fice to  make  effectual  an  informal  cautionary  obligation  which  was 
granted  to  him  for  that  purpose  (z).  Thus,  also,  where  a  minister 
raised  a  summons  of  augmentation  against  the  titulars  of  the  tiends, 
and  abandoned  it  on  their  agreeing  to  give  him  a  certain  amount 
of  stipend ;  and  where,  after  he  had  done  so,  the  commission  for 
planting  churches  expired,  and  did  not  revive  until  he  had  left  the 
charge,  in  consequence  of  which  he  had  been  unable  to  raise  a  new 
action  during  his  in6umbency ;  the  Court  held  that  the  titulars 
could  not  resile  from  their  agreement,  because  matters  were  no' 
longer  entire  (a).  In  like  manner,  it  has  been  held  enough  to  set 
up  an  informal  letter  of  relief,  that  the  cautioner  continued  bound 
on  the  faith  of  it  (6).  And  where  a  tenant  executed  an  informal 
renunciation  of  his  lease,  and,  on  his  death  shortly  afterwards,  the 
possession  was  continued,  not  by  his  heir-at-law,  but  by  his  widow 
and  children,  this,  although  not  involving  any  positive  act  by  the 
heir,  was  held  to  have  made  the  renunciation  effectual  against 
him  (c). 

(u)  Clackmannan  v.  Nisbet,  1624,  1  B.  Sup.,  180.    See  next  note. 

(a;)  Campbell  v.  Monro,  1S15,  Hume  D.,  106.  In  this  cafie,  and  that  in  the  preced- 
ing note,  the  Court  seem  to  have  thought  that  verbal  caution  without  rei  interventiu  ia 
ineffectual,  and  cannot  be  proved  even  by  the  cautioner's  oath.  But  this  is  erroneous  ; 
see  g  697,  et  wqA^  (y)  Bell's  Crs.  v,  Dunbar,  1810,  noted  in  Dunmore  Coal  Co. 

V.  Young,  Ist  Feb.  1811,  F.  C— 1  Bell's  Com.,  829,  note  1.  (»)  Dunmore  Coal 

Co.  V.  Young,  supra — Milne  v.  Smith,  1828,  2  S.,  601 — Douglas  v.  Clapperton,  1809, 
noted  in  Hume  D.,  105— Trotter  i;.  Martin,  1817,  ib.— M*Neil  u.  Black,  1814,  Hume  D.. 
108.  (a)  Park  v.  University  of  Glasgow,  1675,  M.,  2535. 

(ft)  Martin  v,  Wingate,  1828,  6  S.,  859— Ballantyne  v.  Carter,  1842,  4  D.,  419. 

(c)  Milne  v.  Forbes,  1880,  8  S.,  990. 


IS  But  see  i  601,  note  «. 
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§  844.  Acts  which  constitute  rei  interventus  may  be  proved 
prout  de  jure,  although  the  antecedent  obligation  relates  to  heri- 
tage (d).  Where  the  act  is  of  such  a  nature  that  it  could  not  be 
proved  by  parole  as  the  sole  ground  of  an  obligation  or  discharge 
(e.g.,  intromission  with,  or  payment  of,  money),  yet,  if  it  is  founded 
on  merely  as  a  fact  of  real  intervention,  it  would  rather  seem  that 
it  may  be  proved  prout  dejure  (e).  And  where  the  fact  of  payment 
or  intromission  is  averred  by  the  party  who  received  the  money,  or 
who  is  liable  to  account  for  the  funds  intromitted  with,  it  may  be 
proved  by  parole ;  because  the  proper  written  evidence  of  such  a 
fact  is  a  discharge  under  that  party's  hand,  delivered  to  the  person 
from  whom  the  money  was  received  (/). 

Where  the  acts  founded  on  as  rei  interventvs  are  proved,  but  the 
party  seeking  to  resile  denies  that  they  took  place  on  the  faith  of 
the  informal  obligation,  the  Court  will  determine  the  question  from 
the  relative  characters  and  bearings  of  the  obligation  and  the  acts 
in  question,  with  the  aid  of  parole  evidence  on  any  kindred  circum- 
stances (gr). 

§  845.  As  to  the  mode  of  proving  the  obligation,  there  is  of 
course  no  difficulty  where  it  has  been  embodied  in  an  informal 
writing ;  because  that,  being  the  written  constitution  and  measure 
of  the  contract,  is  the  only  competent  evidence  of  its  terms  (A). 
Where  the  contract  was  constituted  verbally,  the  best  evidence  of 
it  is  the  writ  of  the  party  seeking  to  resile ;  e.gr.,  his  written  admis- 
sion ex  post  facto,  or  in  a  sale  of  heritage  a  receipt  under  the  hand 
of  the  seller,  mentioning  the  sums  paid  as  part  of  the  stipulated 
price.  Failing  written  proof,  the  oath  of  the  party  who  attempts 
to  resile  may  be  resorted  to.  When  writ  is  required  for  the  consti- 
tution of  an  obligation  while  matters  are  entire,  rei  interventua  does 
not  open  the  door  to  proof  at  large  of  its  terms ;  but  merely  obviates 
the  want  of  written  evidence."    Accordingly,  verbal  sales  of  heri- 

{d)  M'Lean  v,  Richardson,  1884, 12  8.,  865— Gray  v.  Johnstone,  1888,  Macf.,  R., 
54.  (e)  See  tupra,  U  591,  609,  610.  (/)  See  tupra,  ih. 

(ff)  See  illnstratiye  cases  tuproy  }  827,  ei  teq.;  and  Vise.  Melville  v.  Douglas'  Tr., 
1880,  8  S.,  841— Grant  v.  Johnstone,  1845,  7  D.,  890— Procurator-Fiscal  of  Roxburgh 
17.  Eer,  1672,  M.,  12,410.  See  Laurie  v.  Graik,  1697,  M.,  8425,  where  in  an  action  laid 
upon  a  verbal  sale  of  heritage  and  payment  of  the  price,  the  Court  required  reference  to 
the  defender's  oath  not  only  as  to  the  terms  of  the  alleged  contract,  but  also  as  to 
whether  he  received  the  money  in  contemplation  of  that  bargain,  or  quo  aUo  nomine  f 
This  was  regarded  as  a  reference  of  the  terms  of  the  bargain.  See  per  Lord  Fullerton 
in  Foggo  t.  Hill,  1840,  2  D.,  1884.  (A)  Supra,  }}  114,  179,  et  nq. 


13  The  statement,  that  rei  intervenlui  obviates  the  want  of  written  evidence,  seems 
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tage  and  verbal  obligations  affecting  that  class  of  rights,  when  fol- 
lowed by  m  interventuSy  may  be  proved  by  oath  on  reference,  but 
not  by  parole  (t). 

§  846.  This  is  thought  to  be  also  the  rule  in  regard  to  verbal 
leases  for  more  than  one  year,  followed  by  ret  intervewtus  {k),^ 
But  there  are  two  special  cases  in  which  so  strict  a  view  was  not 
taken.  In  one  of  them  the  term  in  an  informal  missive  had  been 
omitted,  and  the  Court  held  that  the  circumstances  implied  it  to  be 
for  the  tenant's  life  (Q.  And  in  the  other  case,  where  there  had 
been  a  similar  omission,  and  the  missive  implied  a  lease  for  years, 
they  allowed  the  tenant  to  prove  that  the  landlord  had  intimated 
by  proclamation  at  the  church  doors  that  he  would  grant  leases  for 
nineteen  years  to  such  of  his  tenants  as  would  enlist  in  a  certain 
regiment,  and  that  the  parties  had  afterwards  verbally  concluded 
a  lease  for  that  term,  upon  which  the  tenant  had  enlisted  accord- 

§  847.  Yet,  although  parole  of  the  verbal  contracts  above  re- 
ferred to  is  inadmissible,  an  incomplete  proof  of  their  terms  from 
the  writ  or  admission  on  record  of  the  party,  may  be  eked  out  by 
proof  ^ott^  dejure  of  the  possession  by  which  they  have  been  fol- 
lowed. This  is  a  corrollary  to  the  rule  mentioned  above,  that  am- 
biguous expressions  in  deeds  may  be  construed  with  the  aid  of  the 
consequent  usage  or  possession,  being  the  parties'  own  exposition 
of  their  meaning  (n).  Accordingly,  where  a  party  raised  action  for 
removal  of  certain  buildings  from  ground  which  he  maintained  be- 
longed to  him,  and  the  defender  pleaded  that  the  ground  had  been 

(t)  Laurie  v.  Craik,  1697,  M.,  8426— M'Lean  v.  Richardson,  1884, 12  S.,  866— lUit 
V,  Galloway,  1888,  ib.,  181— Stewart  v.  Ferguson,  1841, 8  D.,  668,  per  Lord  Ivory  (Ordi- 
nary)—Cbn/m,  Proc.-FiBC.  of  Roxburgh  v,  Ker,  1672,  M.,  12,410.  (A)  Nefll 
V.  Caflsilifl,  22d  Nov.  1810,  F.  C— M^Rorie  r.  M'Whirter,  18th  Dec.  1810,  F.O.~More'8 
Notes,  67.                       (Q  D.  Athole  v.  Spankie,  noted  in  Hume  D.,  786. 

(m)  M'Leod  v.  Urquhart,  1808,  Hume  D.,  840.  (n)  St^ra,  §  224,  a  teg. 


hardly  accurate ;  the  obligation  must  first  be  proved  by  the  appropriate  and  competflnt 
evidence,  and  rei  mtervmtiu  does  not  obviate  the  necessity  of  written  evidence,  but 
merely  prevents  repudiation;  see  auprei,  {  882,  note  7,  and  }  167,  note  ^K  A  recent  case 
in  the  House  of  Lords  has  been  held  not  opposed  to  this  rule ;  there  the  tenant  of  a 
mineral  lease  was  debarred  from  working  out  a  certain  part  of  the  minerals :  he  avexted 
that  be  had  got  the  permission  of  the  landlord  to  work  that  part  of  the  minerals,  and 
alleged  the  landlord's  acquiescence,  and  acts  constituting  rei  nUerventut;  aftd  the  House 
of  Lords  directed  an  issue,  Whether  the  minerals  were  worked  and  removed  with  oos- 
sent  of  the  landlord?  Wark  v.  Bargaddie  Goal  Co.,  1866, 18  D.,  772;  revened,  1859. 
8  Macqueen,  467  ;  and  see  m^o,  g  167,  note  ^i. 
"  See  ante,  i  882,  note  7. 
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transferred  under  a  verbal  contract  of  excambion,  followed  by  ret 
interventtis  ;  but  the  pursuer,  while  admitting  the  contract,  denied 
that  it  embraced  the  ground  in  issue :  the  Court  decided  the  ques- 
tion upon  the  possession  by  which  the  contract  had  been  followed, 
and  which  was  of  a  patent  and  very  marked  character  (o). 

§  848.  Cautionary  obligations  and  obligations  of  relief  followed 
by  rei  interventua  may  be  proved  by  writ  or  oath  of  party ;  but 
parole  of  them  is  inadmissible,  except  where  they  form  integral 
parts  of  such  verbal  contracts  concerning  moveables,  as  may  be 
proved  by  witnesses  (^p)?^ 

§  849.  Before  concluding  this  chapter  a  few  remarks  may  be 
made  upon  earnest,  arles,  or  arrhae  ;  which  is  in  some  respects  an- 
alogous to  rei  interventtts.  It  is  a  sum  of  money  or  some  other 
moveable,  given  by  one  party  to  the  other  in  a  verbal  contract  of 
sale,  hiring,  or  the  like,  as  a  token  that  their  communing  has  re- 
sulted in  a  bargain.  From  some  texts  of  the  civil  law  (r)  it  has 
been  supposed  that  this  formality  imports  that  either  party  may  re- 
sile from  the  contract ;  the  one  by  forfeiting  the  earnest,  and  the 
other  by  restoring  it,  and  as  much  more  as  penalty.  But  the  op- 
posite doctrine  is  more  in  accordance  with  the  civil  law  («),  and 
has  been  adopted  in  this  country,  namely,  that,  in  general,  earnest 
is  evidentia  ret  of  the  bargain  having  been  completed ;  and  that, 
after  it  has  been  given  and  received,  neither  party  can  resile  by  re- 
storing or  forfeiting  (t).  Lord  Stair  lays  down  broadly  that  giving 
earnest  prevents  the  contract  from  being  any  longer  a  nudum  pac- 
tum ;  so  that,  matters  not  being  entire,  neither  party  can  resile  (w). 
The  decisions,  however,  do  not  warrant  holding  the  payment  of  a 
trifling  sum  in  name  of  arles  to  have  the  same  effect  as  rei  inierven- 
tu8.  It  has  been  decided  that  an  excambion  of  shares  in  a  joint 
stock  company,  which  is  a  contract  requiring  writ  for  its  constitu- 
tion, was  not  made  binding  by  a  guinea  having  been  given  in  name 
of  earnest  («).     And  where  the  parties  to  a  verbal  sale  of  stockings 

(o)  Vise.  MeMUe  v.  Douglas*  Tr.,  1880,  8  S.,  841.  (p)  See  the 

subject  of  this  section  fully  noticed  tupra^  H  599,  601,  886. 

(r)  Code,  6,  21, 17— Inst.,  8,  24,  Pr.  (<)  Dig.,  18, 1,  86,  Pr.— Code,  4, 

49,  8— lb.,  4,  10,  6.  (0  Stair,  1, 14,  8— Ersk.,  8,  8,  5— Mack.  Inst,  8,  8,  1— 

BeU's  Pr.,  1 178  (1)— More's  Notes,  95—1  Hunter  on  Land,  and  Ten.,  845—2  Fraser 
on  Pen.  and  Dom.  Rei.,  876— Brown  v.  Ly.  Whittingham,  1629,  M.,  8468— Wallace  v. 
Wishart,  1800,  Hume  D.,  388— Topping  v.  Barr,  1880,  8  S.,  978.  (u)  Stair, 

nipra,  (z)  Lawson  v.  Auchinleck,  1699,  M.,  8402.    With  this  case  compare 


lA  By  the  Mercantile  Amendment  Act  all  such  obligations  must  be  in  writing ;  19 
and  20  Vict.,  c.  60,  J  1 
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stipulated  that  their  contract  should  be  reduced  to  writing,  hew 
penitentiae  was  held  not  to  have  been  excluded  in  consequence  of  a 
dollar  having  been  given  as  {u*les  (y).  Earnest,  therefore,  does  not 
obviate  the  want  of  written  evidence  in  contracts  which  require 
that  solemnity  (z).  It  is  merely  a  mark  of  concluded  consent  in 
bargains  which  may  be  validly  contracted  by  simple  verbal  paction. 

§  850.  But  where  earnest  is  by  uniform  and  notorious  local 
custom  interposed  in  certain  contracts,  it  becomes  indispensable  to 
their  constitution  (a).  On  the  other  hand,  so  much  is  this  matter 
subjected  to  local  usage,  that  either  party  may  resile  and  forfeit  the 
earnest  money,  provided  that  be  the  custom  of  the  district  (6).  In 
any  case,  if  the  earnest  has  been  returned  and  accepted,  the  baigain 
is  held  to  have  been  departed  from  by  mutual  consent  (c). 

§  851.  When  the  earnest  money  is  merely  nominal  in  propor- 
tion to  the  subject  of  the  contract  (as  a  shilling  in  a  sale  of  a  box 
of  diamonds),  it  is  held  not  to  be  part  of  the  price,  but  "dead 
earnest ;''  whereas  it  is  computed  in  the  settlement,  if  its  amount 
is  considerable  (d). 


CHAPTER  v.— OF  HOMOLOGATION  AS  OBVIATING  DEFECTS  IN  THB 

AUTHENTICATION  OF  DEEDS. 

§  852.  Defects  in  the  authentication  of  deeds  may  be  obviated 
by  homologation.  This  may  be  defined  as  the  assent  or  approval 
which  the  grantor  of  a  deed,  or  one  to  whose  interest  any  writing 
or  transaction  is  prejudicial,  interpones  to  it  by  a  posterior  act,  so 
as  to  exclude  an  objection  which  othermse  would  have  been  com- 
petent to  him  (a).     The  doctrine  of  homologation,  in  so  far  as  it 

Graham  o.  Corbet,  1 70S,  M.,  8428,  where  the  payment  of  five  guineas  as  part  of  the 
price  of  shares  of  stock  was  held  to  be  substantial  rei  nUerveniw,  It  had  not  been  giTen 
expressly  as  arles.    See  also  Fraser,  nqtra, 

(y)  Ogilvy  v.  Smart,  1700,  4  B.  Sup.,  478~Er8k.,  8. 8, 5— More's  Notes.  95 — ^Fraser, 
tupra.  (t)  This  is  the  proper  meaning  of  the  texts  of  the  civil  law  above  re> 

ferred  to,  supra  (r)— See  Ersk.,  iupra,  (a)  Bell's  Pr.,  }  178  (1)— 2  Fraser  on 

Pers.  and  Dom.  Bel.,  877— See  also  Ker  v.  Downie,  1670,  M.,  8470. 

(b)  Watt  p,  Stewart,  1708,  M.,  8472.  (c)  2  Fraser,  876,  7. 

(d)  Ersk.,  8,  8,  6—2  Fraser,  877— Bell's  Die,  voce  '' Earnest."  But  Lord  Stair  (1, 
14,  8)  and  Sir  G.  Mackenzie  (Inst.,  8,  8,  1)  lay  down  generally  that  earnest  money  ib 
computed  in  the  price.  (a)  Stair,  1,  10,  11— Ersk.,  8,  8,  47—1  Bell's  Com..  US 

— More's  Notes,  67. 
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relates  to  deeds  not  validly  executed,  and  some  of  its  principles  in 
regard  to  kindred  matters,  will  now  be  considered. 

§  853.  The  grantor  of  a  deed  will  be  barred  from  objecting  to 
the  execution  of  it,  if  he  has  held  it  out  as  genuine,  or  acted  upon 
it  on  that  footing  (6).  The  cases  already  cited  in  illustra,ting  the 
doctrine  of  rei  interventus  support  this  rule,  wherever  the  acts  per- 
formed on  the  faith  of  the  contract  were  known  to  the  party  who 
afterwards  pleaded  the  informality  (c).  In  like  manner,  the  objec- 
tion that  a  marginal  addition  containing  an  essential  part  of  a  deed 
of  conveyance  was  not  authenticated,  was  held  to  have  been  re- 
moved by  acts  of  homologation  by  the  granter  of  the  deed  (rf). 

§  854.  Deeds  executed  by  a  person  sui  juris,  but  labouring 
under  some  incompetency  created  by  positive  law,  may  be  made 
eflfectual  by  the  homologation  of  the  parties  to  whose  interests  they 
are  adverse.  Thus  an  heir-at-law  will  not  be  allowed  to  challenge 
ex  capite  lecti  a  deed  of  his  ancestor,  if  he  homologated  it  (e) ;  and 
an  heir  of  entail  may  be  barred  by  homologation  from  challenging 
a  preceding  heir's  deeds  on  the  ground  that  they  were  in  contraven- 
tion of  the  entail  (/).  Thus,  also,  where  a  party  in  his  will  named 
his  eldest  son  and  heir  to  be  his  executor,  and  appointed  him  to 
manage  certain  leases  of  heritage,  and  to  account  for  the  profits  to 
the  testator's  widow,  under  deduction  of  a  certain  sum  for  his  own 
trouble ;  and  where  the  heir  died  after  having  entered  on  the  man- 
agement, and  accounted  and  drawn  the  remuneration  during  one 
year;  and  where  on  his  death  the  tutor  of  his  heir  contended  against 
the  widow  and  younger  children  of  the  common  ancestor  that  the 
leases,  being  heritage,  could  not  be  carried  by  testament ;  the  Court 
held  that  the  acts  of  homologation  excluded  that  plea  (gr).  In  like 
manner  homologation  was  held  to  bar  the  objection  to  a  decree  of 
adjudication,  that  it  had  passed  upon  an  insufficient  citation  (A). 


(6)  Authorities  in  preceding  note — Smith  v.  Bank  of  Scotland,  26th  Jan.  1821,  F.  G. ; 
affd.,  2  Sh.  Ap.,  282  (as  noticed  per  curiam  in  E.  Fife  v.  £.  Fife's  Tr.,  4  S.,  840)— 
M'DowaU  V.  Wighton,  1830,  6  Mur..  106;  9  S.,  K  S,  C— M*Morran  ».  Black,  1624,  M., 
16,880— Cow  V.  Craig,  1688,  M.,  16,888— Telfer  v.  Hamilton,  1785,  M.,  6657— Cases  in 
More,  67,  e<  9eq,  (r)  Supra,  }  840 — Cases  in  More.  at^a. 

(rf)  Bruce  v.  Bruce,  1770,  M.,  10,806 ;  affd.,  2  Pat.  Ap.  Ca.,  268. 

(e)  Reg.  Maj.,  2,  18,  10— Ersk.,  8,  8,  99—1  Bell's  Com.,  98— Crawford  v.  Crawford, 
1683,  M.,  5694— Erskine  v,  Erskine,  1682,  M.,  5703.  (/)  Forbes  ».  Benton, 

1840,  8  D.,  149— Cunningham  o.  Cunningham,  1828,  2  S.,  282 ;  affd.,  1  W.  S.,  108— 
See  also  Mackenzie  v.  Mackenzie,  1767,  M.,  5665.  {g)  Fordyce  v,  Fordyce, 

1748,  M.,  5700.  This  is  a  case  of  approbate  and  reprobate,  although  it  is  not  so  re- 
ported. (A)  Geddy  v.  Telfer,  1681,  2  B.  Sup.,  9. 
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Even  the  want  of  jurisdiction  was  obviated,  where  the  party  against 
whom  the  decree  had  been  pronounced  had  homologated  it  (i).  So 
where  a  submission  stipulated  that  it  should  fall  unless  the  arbiters 
pronounced  decree  within  three  months,  and  they  did  not  do  so  till 
after  two  years  had  elapsed,  the  Court  held  that  the  objection  had 
been  cured  by  acts  of  homologation  of  the  parties  submitting  (i) ; 
and  a  similar  result  followed  where  the  objection  to  a  decree-arbi- 
tral was  that  the  submission  had  terminated  ex  lege^  on  accoimt  of 
not  having  been  duly  prorogated  (Q. 

§  855.  Homologation  by  the  party  concerned  in  them  validates 
obligations  undertaken  by  a  factor  or  agent  ultra  vires  mandaii  (m); 
and  by  a  person  as  taking  burden  on  him  for  another  from  whom 
he  had  no  mandate  to  act  (n).  Also  the  sale  of  a  minors  heritage 
by  his  friends  on  his  behalf  was  held  to  have  been  homologated  by 
his  having  in  majority  received  part  of  the  price  (o).  It  follows  a 
fortiori  that  acts  of  homologation  by  a  major  will  validate  deeds 
w^hich  he  granted  during  minority  without  consent  of  his  cura- 
tors {p);  and  that  deeds  by  a  woman  during  coverture  are  vaUd,  if 
she  homologated  them  in  viduity  (r).  They  may  also  be  made 
effectual  against  her  husband  («),  or  her  heir  (^),  by  homologation 
of  these  parties  respectively. 

§  856.  The  question  was  once  raised  (u),  Whether  deeds  by 
pupils  are  capable  of  homologation  ?  Erskine  distinguished  be- 
tween them  and  the  deeds  just  referred  to,  in  tliis  respect,  that 
while  the  act  of  a  married  woman  creates  a  natural  obligation,  al- 
though the  granter  is  incapable  of  binding  herself  in  law;  and  while 
a  minor's  deed  with  the  consent  of  his  curators  is  effectual ;  the 
obligatory  act  of  a  pupil  is  a  nonentity,  because,  like  an  idiot,  he  is 

(t)  Lowrie  V,  Gibson,  1671,  M.,  5622;  2  B.  Sup.,  511,  S.  G.  See  White  v.  Spotti»- 
wood,  1846,  8  D.,  952 ;  and  Livingstone  o.  Presb.  of  Hamilton,  1846,  8  D.,  898. 

(k)  Dundee,  Perth,  and  Aberdeen  Rail.  Go.  v,  Richardson,  1851, 18  D.,  552. 

(/)  Fleming  v.  Wilson,  1827,  5  S.,  906.  (m)  Robertson  v.  Robertson,  1831. 

9  S.,  865— Mackinlay  v.  Gillon,  1880,  9  S.,  90— Stein's  Assignees  r.  £.  Mar,  1827, 6  S.,  I 
—Robertson  v.  Baillie,  1758,  5  B.  Sup.,  845— Grawford  v.  Grawford,  1688,  M.,  5694. 

(n)  M'Naughton  v.  Murray,  1792,  Bell's  Octayo  Ga.,  258.  (o)  Linton  r. 

Dundas,  1729,  M.,  5624.  {p)  Graig  v.  Moncrieff,  1611,  M.,  5711— Rires  r. 

Hires,  1668,  M.,  5619— Home  v.  Justice-Glerk,  1671,  M.,  5711 ;  5688,  S.  G.— Lockhsrt 
v.  Lockhart,  1677,  1  B.  Sup.,  790 ;  2  ib.,  218,  S.  G.— Somervile  v.  £.  Annandale,  1688. 
M.,  5694— Ersk.,  8,  3,  47—2  Fraser  PerB.'and  Dom.  Rel.,  289.  (r)  Mitchell  r. 

Gunningham,  1672,  M.,  5711— Gordon  v,  Farquhar,  1766,  5  B.  Sup.,  982— Ersk.,  ti^ 
—  1  Fraser  Pers.  and  Dom.  Rel.,  254;  and  Wemyss  v.  Stewart,  2d  March  1778  (imre- 
ported),  there  cited.  («)  Grant  v.  Baillie,  1880,  8  S.,  606. 

(0  Thomson  v.  Stewart,  1840,  2  D.,  564.  (ti)  Htirvie  v.  Gordon,  1725. 

M,  5712. 
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naturally  incapable  of  consent  (x).  But  this  view  is  opposed  to 
the  law  laid  down  by  Professor  Bell,  that  homologation  may  give 
effect  to  deeds  which  would  otherwise  be  null  and  in  no  degree 
binding,  as  well  as  to  those  which  exist  imperfectly  and  subject  to 
exception  (y).  Erskine's  doctrine  is  also  questioned  by  Professor 
More  (2);  and  it  cannot  be  reconciled  with  several  decisions  already 
cited  (a),  where  deeds  which  did  not  create  any  natural  obligation 
on  a  party  were  held  to  be  effectual  in  consequence  of  his  homolo- 
gation. 

§  857.  Deeds  to  which  the  grantor's  subscription  has  been  pro- 
cured by  means  of  fraud  admit  of  being  homologated  (&),  although 
they  are  as  deficient  in  real  consent  as  those  signed  during  minority. 
Even  a  deed  to  which  a  party's  signature  has  been  forged  may  be 
rendered  binding  on  him  (at  least  in  the  hands  of  one  who  is  not 
accessory  to  the  fraud),  in  consequence  of  the  party  appearing  to  be 
the  grantor  having,  either  expressly  or  by  his  conduct,  accredited 
the  deed  as  genuine  (c).^ 

(x)  Erak.,  8,  8,  47.  (y)  1  BeU's  Com.,  145— See,  howeyer,  Bell's  Pr.,  |  27. 

(a)  More's  Notes,  68.  (a)  Supra,  U  856,  887.— See  also  M'Gibbou  v. 

M*Gibbon,  1842,  14  D.,  605.  (6)  Bigg  1;.  Durward,  1776,  M.,  5672 ;  M., 

*'  Fraud,"  Appx.,  No.  2,  S.  C. — Here's  Notes,  68.  Can  a  deed  extorted  by  force  be 
homologated  ?    See  Thomson  v.  M.  Annandale,  1829,  7  S.,  805.  (e)  ProTan  v. 

Gray,  1821, 1  S.,  92— Miller  v.  Little,  9  ib.,  828-MaiMem  o.  Walker,  1888,  12  ib.,  58 
— Findlay  r.  Currie,  1850,  18  D.,  278— Reg.  v.  Parish,  1887,  8  Car.  and  Pa.,  94— Barker 
V.  Gingell,  1800,  8  Esp.,  eO— Supra,  §§  568.  671. 


1  A  deed  which  is  null  may  be  adopted,  and  if  so,  is  good  from  the  date  of  adoption; 
but  the  party  maintaining  that  such  a  deed  has  been  adopted,  will  probably,  at  least  if 
the  nullity  be  on  account  of  the  incapacity  of  the  party,  be  required  to  establish  the 
deed  by  a  declarator.  Thus,  where  in  a  reduction  of  a  deed  as  (1)  null  because  of  the 
insanity  of  the  granter,  or  (2)  reducible  on  the  ground  of  facility  and  circumvention, 
the  pursuer  took  issues  applicable  to  these  grounds  of  reduction,  the  Court  allowed  the 
defender,  in  answer  to  the  second  issue,  to  take  an  issue.  Whether  the  granter,  when 
not  labouring  under  weakness  of  mind  and  facility,  homologated  the  deed  ?  But  they 
refused  to  grant  an  issue  of  homologation,  as  counter  to  the  pursuer's  issue,  on  the 
ground  of  insanity ;  because  if  the  pursuer  succeeded  in  that  issue  he  nullified  and  de- 
stroyed the  deed,  and  therefore  there  was  nothing  that  could  be  homologated.  But  the 
party  founding  on  the  deed  might  establish  by  declarator  that,  though  the  granter  was 
insane  when  he  executed  the  deed,  he  adopted  it  when  sane,  in  which  case  it  would  be 
set  up  as  at  the  date  of  the  adoption  ;  but  homologation  of  a  deed  impetrated  by  fraud 
validates  it  ab  initio;  Gall  v.  Bovil,  1855,  17  D.,  1027.  A  bank,  as  holder  of  a  bill, 
charged  a  party  who,  ex  fade  of  the  bill,  was  an  indorser ;  he  suspended  on  the  ground 
that  the  indorsation  was  forged;  the  charger  averred  that  other  bills  drawn  by  the  same 
party,  and  bearing  the  suspender's  indorsation,  had  been  previously  discounted  at  the 
bank ;  that  intimation  of  these  had  been  eent  to  the  suspender,  and  that  he  had  taken 
no  notice  of  them.     In  these  circumstances,  the  charger  proposed  to  take  an  issue. 
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§  858.  It  is  not  yet  settled  whether  deeds  vitiated  by  erasures 
or  alterations  in  auhatanticdibua  are  in  all  cases  incapable  of  homo- 
logation. No  doubt  a  deed  of  entail,  labouring  under  such  an  in- 
formality, cannot  be  validated  by  this  means ;  because,  if  the  en- 
tailer did  not  execute  and  record  a  valid  deed,  his  heirs  are  entitled 
to  take  the  estate  unfettered,  and  their  acts  cannot  raise  into  a  strict 
entail  that  which,  as  executed  by  an  entailer,  was  null  (d).  It 
is  also  thought  that  if  a  gratuitous  deed  to  the  prejudice  of  the 
granter  s  creditors  or  his  heir-at-law,  contains  a  vitiation  in  essen- 
tialibttSy  the  right  of  these  parties  to  challenge  it  would  not  be  ex- 
cluded by  their  homologation,  even  where  there  was  no  ground  to 
suspect  that  the  alteration  had  been  made  fraudulently  by  the  party 
founding  on  the  deed  (e). 

§  859.  Again,  if  one  who  has  right  under  a  deed  of  any  kind 
has  fraudulently  vitiated  it,  his  possession  upon  it  in  that  state,  and 
his  deriving  from  it  benefits  which  the  granter  did  not  confer  upon 
him,  will  not  entitle  him  to  maintain  his  right  on  the  ground  of 
homologation  6r  acquiescence  by  the  persons  having  the  adverse 
interest ;  because  that  would  be  allowing  him  to  profit  by  his  fraud 
to  the  prejudice  of  parties  who  cannot  be  presumed  to  have  known 
the  true  state  of  his  title  (/).  Nay  more,  although  the  adverse 
party  cannot  plead  ignorance  of  the  discrepancy  between  the  deed 
as  executed  and  the  subsequent  possession  (as  where  he  is  one  of 
the  parties  to  the  document),  his  acquiescence  in  that  possession, 
combined  with  the  vitiated  document,  will  not  constitute  a  valid 
right  in  favour  of  the  party  who  unwarrantably  made  the  alteration; 
and  if  the  right  requires  written  proof  ex  solennitate,  the  homologa- 
tion will  not  be  admitted  for  the  purpose  of  making  the  vitiated 
deed  effectual,  on  the  ground  that  the  adverse  party  afterwards  as- 
sented to  its  terms. 

§  860.  But  if  a  transaction  which  does  not  require  writing  for 
its  constitution  has  been  recorded  in  a  document  containing  erasures 
or  other  alterations  in  substantialibus,  and  if  that  document  hs^  been 

(d)  Shepherd  v.  Qrant's  Tr.,  1844,  6  D.,  464 :  affd.,  6  BeU*B  Ap.  Ca.,  158— Boevell 
V.  BosweU,  1862,  14  D.,  378.  {e)  deeper  curiam  in  Robertaon  v.  Ogilvy's  Ti. 

1844,  7  D.,  244— Smith  c,  Ranken.  1886,  18  S.,  461 ;  affd.,  1  Rob.  Ap.,  178. 

(/)  Grant  v.  Murdoch,  1880,  8  S.,  784 ;  8  De.  and  And.,  10,  S.  C. ;  ifrfra,  §  872. 


Whether  the  suspender  had  adopted  and  accredited  the  subscription  ?  The  issue  ws^ 
refused,  because  mere  silence  as  to  other  bills,  which  it  was  not  alleged  the  sospentlf'f 
had  paid  or  had  ever  seen,  did  not  amount  to  adoption  of  the  bill  in  question ;  Boyd  r- 
Union  Bank  of  Scotland,  1864,  17  D.,  169. 
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followed  by  mutual  actings  of  the  parties  which  unequivocally  ap- 
ply to  it  in  its  altered  condition,  there  is  some  diflSculty  in  deter- 
mining whether  the  deed,  as  well  as  the  consequent  real  evidence, 
can  be  received  as  proof  of  the  transaction.     Its  admission  is 
favoured  by  an  old  decision,  which  is  reported  in  these  terms- 
"  Where  a  minute  is  null  from  want  of  witnesses,  and  vitiated  and 
interlined,  it  is  sustained  as  homologated  by  the  party,  in  so  far  as 
he  has  received  an  assignation  appointed  to  be  made  by  the  other 
party  and  has  comprised  thereon"  (gr).     Nor  is  there  any  doubt 
that  in  practical  life  documents  containing  alterations  in  essential 
particulars  are  frequently  used  and  acted  upon  in  onerous  transac- 
tions.    But  such  cases  raise  a  dilemma.     If  the  acts  of  real  evi- 
dence are  in  themselves  suflBcient  proof  of  the  terms  of  the  transac- 
tion, the  admission  of  the  deed  is  unnecessary ;  whereas,  if  they 
are  not  sufficiently  explicit,  and  if  the  vitiated  deed  were  admitted 
to  eke  out  or  explain  their  meaning,  an  interpretation  might  thereby 
be  put  upon  them  which  they  do  not  warrant,  and  perhaps  one  in- 
consistent with  that  which  would  have  been  drawn  from  them  in 
connection  with  the  document  as  originally  framed.     A  similar  diffi- 
culty, however,  exists  to  some  extent  in  every  case  where  question- 
able evidence  is  admitted.     On  the  whole,  it  is  thought  that  the 
writing,  although  altered  in  essential  respects,  may  be  received  as 
exegetical  of  the  subsequent  and  relative  actings  of  the  parties. 
This  has  been  repeatedly  done  in  regard  to  transactions  in  re  merca- 
toria.     And  bills  and  other  mercantile  documents  have  often  been 
sustained  in  their  altered  state,  upon  proof  that  they  represented 
the  contract  really  entered  into  between  the  parties  (A).     Such 
cases  indeed,  do  not  properly  stand  upon  homologation  of  a  docu- 
ment containing  vitiations.     They  are  rather  cases  of  contract 
proved  by  facts  and  circumstances,  the  written  record  of  which  oc- 
cupies a  subsidiary  place  in  the  proof,  and  ought  not  to  receive  effect 
in  any  particular  in  which  it  is  not  fully  corroborated  by  the  real 
evidence. 

§  861.  A  distinction  must  also  be  drawn  between  vitiations  in 
the  body  of  a  deed,  and  those  which  occur  in  the  testing  clause,  or 
relate  to  the  authentication  of  the  deed  as  a  whole.  Homologation 
will  obviate  the  latter,  in  the  same  way  as  it  will  cure  the  want  of 
the  statutory  solemnities. 

§  862.     As  consent  to  the  informal  contract  is  essential  in  obli- 

{g)  Gordon  v,  Lyle,  1620,  M.,  17,012.  (A)  See  tri/ro,  ?  889,  et  aeq. 
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gations  validated  by  m  interventtis,  so  assent  to  it  expost/txcto  is  the 
indispensable  and  characteristic  element  in  all  acts  which  may  create 
homologation  (t).  Consequently,  one  who  is  incapable  of  legal  ob- 
ligation cannot  homologate.  This  is  the  case  as  to  the  acts  of  a 
pupil  or  an  idiot  (k),  a  woman  vestita  viro  (J),  and  a  minor  without 
consent  of  his  curators  (m).  Acts  of  homologation  by  a  minor 
with  his  curator's  consent  were  held  not  to  create  homologation  of 
a  deed  granted  on  deathbed  by  the  minor^s  ancestor,  which  bene- 
fitted the  curators  but  prejudiced  the  minor  (n).  And  although  a 
submission  entered  into  by  a  wife  regarding  her  heritage,  bearing 
nullities  under  the  act  1681,  c.  5,  was  held  to  have  been  homologated 
by  her  husband  having  appeared  and  pleaded  on  her  behalf  before 
the  arbiters ;  "  for  the  husband  being  administrator  for  his  wife, 
his  consent  implies  her  consent "  (o) ; — ^yet  where  a  person  on 
deathbed  disponed  his  heritage  to  his  daughter  (who  was  his  heir- 
at-law)  and  her  husband  in  conjunct  fee,  whom  failing  to  her  hus- 
band's heir ;  and  the  spouses  possessed  on  the  deed  jointly  for  many 
years,  the  heir  of  the  daughter  was  held  entitled  to  challenge  it; 
because  the  daughter  s  possession  having  been  under  the  influence 
of  her  husband,  and  his  possession  having  been  for  his  own  advan- 
tage, and  not  in  his  character  of  administrator  for  his  wife,  their 
joint  acts  did  not  infer  homologation  (p  ).  On  the  same  principle, 
a  deed  of  ratification  executed  by  a  debtor,  while  a  process  of  rank- 
ing and  sale  of  his  estate  was  depending,  and  therefore  after  the 
matter  had  become  litigious,  was  held  not  to  bar  the  challenge  of 
competing  creditors  (r). 

§  863.  The  principle,  that  assent  is  indispensable  to  homologa- 
tion, implies  that  a  party  must  be  fully  aware  of  the  existence  of 
the  deed  supposed  to  be  homologated  by  him,  and  with  the  state  of 
matters  as  affected  by  it  («).  Thus,  where  a  bond  had  been  drawn 
in  name  of  several  apprisers,  and  subscribed  by  some  of  them,  one 


(t)  Stair,  1,  10,  11— Enk.,  8,  8,  48—1  Bell's  Com.,  144— See  analogous  cases  nnder 
ret  interverUut,  }  816.  (*)  Erak.,  8,  8,  47— Morton  v.  Young.  11th  Feb.  1818, 

F.  C.  (/)  Erak.,  nipro— Gray  v.  Gray.  1672,  M.,  8824.  («)  Brodie  r. 

Brodie,  1827,  6  S.,  900— M'Gibbon  v.  M*Gibbon,  1862, 14  D.,  606. 

(fi)  Irvine  v.  Tait,  1808,  M.,  "  Deathbed,"  Appx.,  No.  6.  (o)  Telfer  p. 

Hamilton,  1785,  M.,  6667.  {p)  Gray  w.  Gray,  wpra.  (r)  Harkness  v. 

Graham.  1888,  11  S.,  760.  (t)  Stair,  1,  10, 11— Ersk.,  8,  8,  48—1  BeU's  Com.. 

146— Ogilvie  v.  Scott,  1694,  M.,  6662— Stewart  v.  BaiUie,  1841.  8  D..  468— Anderson  r. 
Bank  of  Scotland,  1886,  9  So.  Jur.,  66— Shaw  v.  Shaw.  1861, 18  D.,  877,  and  cases  in 
following  notes— See  also  Cochrane  v.  Black,  1866, 17  D.,  821— L,  Panmure  v.  Crockat, 
1854.  lb.,  85. 
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who  had  not  subscribed  was  held  not  to  have  homologated  it  by 
having  concurred  in  certain  legal  proceedings  in  conformity  with 
its  tenor ;  there  not  being  ground  to  infer  that  he  knew  of  its  exis- 
tence (i).  So  where  a  party  had  for  several  years  accepted  the  in- 
terest on  certain  provisions  in  her  father's  deed  of  settlement,  she 
was  held  not  to  be  thereby  barred  from  claiming  Ugitim^  because 
she  had  all  the  time  been  ignorant  of  its  amount  {u).  And  where 
a  widow  was  entitled  to  £1000  oljua  rdictae  and  £20  of  terce ;  and 
her  husband  executed  a  settlement  making  very  inferior  provisions 
in  her  favour,  and  declaring  that  she  was  to  forfeit  these  in  the 
event  of  a  second  marriage ;  and  where  she  and  the  other  par- 
ties concerned,  acted  for  several  years  on  the  footing  of  the  deed 
being  unchallengeable ;  it  was  held  competent  to  her  to  recur  to  her 
legal  rights,  because  any  acts  done  by  her  as  in  homologation  of  the 
deed,  having  been  in  ignorance  of  these  rights,  could  not  prove  her 
consent  to  surrender  them  (x).  A  fortiori,  if  the  party  founding 
on  certain  acts  of  an  approbatory  character,  has  improperly  con- 
cealed from  the  other  party  the  legal  right  of  which  the  latter  is 
supposed  to  have  deprived  himself,  these  acts  will  not  infer  homo- 
logation (y).^ 

§  864.  But  where  a  decree  of  apprising  bote  that  a  certain  cre- 
ditor was  to  rank  pari  passu  with  the  party  who  had  raised  the 
action,  and  that  the  latter  had  consented  to  that  arrangement,  and 
where  both  the  creditors  named  in  the  decree  concurred  in  a  fac- 
tory for  drawing  the  rents  and  paying  them  in  terms  of  the  decree, 
an  action  of  reduction  which  the  original  appriser  raised  of  the  decree, 
on  the  ground  that  the  consent  referred  to  had  not  been  signed  by 
him,  was  repelled  on  the  ground  of  his  homologation ;  and  his  plea, 
that  "  it  was  ignoraniia  juris  that  made  him  subscribe  such  a  factory," 
was  disregarded  (2).     It  appears  from  one  of  the  reports  of  this  case 

(0  Telfer  o.  Maxton,  1661,  M.,  5681.  (ti)  Johustone  9.  Patenon,  1825,  4 

S.,  284.  (x)  Hope  v.  Dickson,  1888,  12  S.,  222.  (y)  Murray  v.  Murray's 

Tr.,  1826,  4  S.,  874->And  see  Robertson  v.  Baxter,  1821,  2  Mur.,  425. 

(»)  Charters  ».  Barry,  1887,  M.,  5650.  In  Graham  v.  Jolly,  1881,  5  W.  S.,  297 ; 
Lord  Gifford  laid  down  broadly  that  in  cases  of  homologation  ignorantia  juris  neminem 


3  When  homologation  is  pleaded  by  trustees  against  the  claims  of  beneficiaries,  or  of 
a  widow,  or  the  heir,  or  children,  it  must  be  shown  that  the  acts  founded  on  were  done 
by  the  parties  in  the  fuU  knowledge  of  their  legal  rights  and  of  the  value  of  their 
claims ;  Keith's  Trustees  v.  Keith,  1857,  19  D.,  1040— See  also  Douglas  v.  Douglas' 
Trustees,  1859,  21  D.,  1066.  Where  a  trustee  for  behoof  of  creditors,  being  an  agent, 
made  professional  charges,  and  the  truster  passed  his  accounts, — the  truster  was  allow- 
ed to  challenge  the  accounts,  because  it  was  not  shown  that  he  knew  that  the  trustee 
was  not  entitled  to  make  professional  charges;  Lauder  v.  Millara,  1859,  21  D.,  1353. 
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that  the  objection  to  the  decree  was  the  want  of  the  party's  snbecrip- 
tion  to  the  consent,  which  in  point  of  fact  he  had  adhibited.    He 
was  therefore  nnder  a  natural  obligation  to  inlfil  the  decree.    In 
like  manner,  where  a  party  really  consented  to  a  deed  not  formallj 
executed  by  him,  his  subsequent  acts  of  homologation  will  bar  his 
right  of  challenge,  and  he  will  not  be  heard  to  plead  that  he  did 
not  know  the  legal  consequences  of  the  informality.     But  where  a 
party  was  under  no  natural  obligation  to  implement  a  deed,  ignor- 
antia  juris  has  been  regarded  as  a  sufficient  answer  to  the  plea  that 
he  homologated  it.     This  principle  appears  in  the  cases  already 
mentioned,  where  the  ground  on  which  parties  were  held  not  to 
have  homologated  deeds  containing  provisions  less  favourable  than 
their  legal  right  was,  that  they  had  not  been  aware  of  the  nature 
and  extent  of  the  latter  (a).     The  same  doctrine  is  supported  bj  a 
decision  where  an  heir-at-law,  who  was  young  and  inexperienced, 
succeeded  in  challenging  a  deathbed  deed  granted  by  his  ancestor 
to  his  prejudice,  although  he  had  executed  a  deed  of  ratification  of 
it ;  the  Court  being  satisfied  that  he  had  not  been  made  properly 
aware  of  the  legal  rights  which  the  deed  of  ratification  bore  that  he 
had  gratuitously  abandoned  {h).     He  had  been  cognizant  of  the 
fact  that  his  ancestor's  deed  had  been  executed  on  deathbed,  but 
not  of  his  consequent  legal  right  to  take  the  granter's  whole  heri- 
table estate  unafiected  by  it. 

The  Lord  Justice-Clerk  Hope  observed  in  a  recent  case, — "  I  do 
not  think  that  knowledge  in  minority  is  to  be  held  as  sufficient  to 
instruct  knowledge  after  the  minor  has  attained  majority  "  (c). 

§  865.  In  one  case,  where  a  party  challenged  a  deed  on  the 
groimd  that  one  of  the  instrumentary  witnesses  had  not  seen  him 
subecribe  or  heard  him  acknowledge  his  subscription,  and  the  partj 
founding  on  the  deed  denied  the  alleged  informality  and  pleaded 
alternatively  homologation ;  the  Court  refused  to  allow  him  » 
counter-issue  of  homologation,  on  the  ground  (tWer  alia)  that  that 
would  require  averment  and  proof  that  the  other  party  was  aware 
of  his  legal  rights  before  homologating ;  whereas  there  was  not  only 
no  averment  of  such  knowledge,  but,  on  the  contrary,  the  averment 
that  no  defects  requiring  homologation  did  exist  {d)}    Without 

exeiuat.    But  the  judgment  did  not  inyolve  that  general  question.  (a)  Suff^ 

{  868.    See  also  Stewart  v,  Baillie,  1841,  8  D.,  468.  (6)  Murray  v.  MiuTty'« 

Tr.,  1826,  4  8.,  874.  (c)  M'Gibbon  ».  M»Gibhon,  1862,  14  D.,  611,  per  L.  Jnat- 

CI.  Hope.  {d)  Shaw  v.  Shaw,  1861,  18  D.,  877. 


s  Shaw  V.  Shaw  is  thought  not  to  be  a  case  of  high  authority ;  see  si^ra,  J  729. 


§  866.  HOMOLOGATION.  527 

presuming  to  question  this  decision  as  applicable  to  the  record  in 
the  particular  case,  it  is  thought  to  be  clear  that  the  pleas  of  infor- 
mality and  homologation  may  be  put  in  issue  alternatively  (c).  The 
party  founding  on  the  deed  may  plead — 1st,  it  is  formal,  and  I  deny 
that  it  lies  under  any  latent  objection; — and,  2d,  if  it  does,  the 
other  party  knew  of  the  fact  (although  I  did  not),  and,  with  that 
knowledge,  acted  upon  and  homologated  the  deed.  Nay,  does  not 
the  averment  of  homologation  imply  an  averment  that  the  party 
homologating  knew  of  the  defect;  so  that  express  allegation  of 
knowledge  is  not  indispensable  ? 

§  866.  Homologation  may  be  either  express,  as  by  executing  a 
deed  of  ratification,  or  implied  from  acts  which  unequivocally  show 
that  the  party  assented  to  the  deed  in  question,  and  which  cannot 
fairly  be  ascribed  to  any  other  purpose  (/).  What  facts  are  suffi- 
cient to  imply  homologation  cannot,  therefore,  be  stated  by  antici- 
pation, as  each  case  must  depend  on  its  own  special  circumstances. 
It  may  be  observed,  however,  by  way  of  illustration,  that  while  pay- 
ment or  other  acts  of  implement  usually  betoken  approval,  yet,  if 
they  were  performed  by  a  party  under  the  pressure  of  legal  dili- 
gence or  process,  they  lose  their  effect  of  inferring  homologation  (gr). 
Nor  is  this  in  general  implied  from  subscribing  as  witness  to  the 
deed  under  challenge,  because  the  witnesses  are  not  presumed  to 
know  the  terms  of  the  deed  which  they  attest  (A).  In  the  case  of 
an  heir-at-law  attesting  his  ancestor's  deathbed  deed,  it  is  farther 
to  be  presumed  that  he  did  so  from  fear  of  offending  the  grantor  by 
refusal  (i).  But  homologation  was  inferred  where  the  heir-at-law 
had  both  written  and  attested  the  deathbed  deed  (i).  It  has  also 
been  implied  from  the  simple  act  of  attestation,  where  that  indi- 
cated assent ;  as  in  cases  of  marriage-contracts  attested  by  members 


(«)  See  Anderson  v.  Bank  of  Scotland,  1836,  9  Sc.  Jur.,  66— Finlay  v.  Currie,  I860, 
18  D.,  278— Gibson  v.  Huttons,  1828,  Macf.  on  Issues,  542— Walker  v.  Walker,  1844, 
ib.,  646— Sim  v.  Cruikshanks,  1844,  ib.— Pliilp  v.  Pitcairn,  1888,  ib.,  649. 

(/)  Stair,  1,  10,  11— Eisk.,  8,  8,  48—1  Bell's  Com.,  145.  (y)  Stair,  1,  10,  11 

— Ersk.,  8,  8,  48— Dunbar  v.  Vassals  of  Muchrome,  1662,  M.,  6715 — Rne  i\  Houston, 
1668,  M.,  16,484— Jack  v.  Fiddes,  1661,  M.,  6633;  2928,  S.  C— Burnet  i;.  Ewen,  1680, 
M.,  16,494 ;  contra,  Bishop  of  Ross  v.  Fouller,  1760,  2  B.  Sup.,  479. 

(A)  Ersk.,  supra— 1  Bell's  Com.,  146— Cases  in  M.,  6629,  80 ;  6688 ;  5646 ;  6654. 

(t)  DaUas  v.  Paul,  1704,  M.,  6677— Ersk.,  aupra—l  Bell's  Com.,  98. 

(A)  Brown  v.  Muir,  1786,  M.,  6624— Elch.,  "  Deathbed,"  No.  6. 


note  17,  and  remarks  of  Lord  lyory  in  M'Neillie  v.  Cowie,  1868,  20  D.,  1229,  80  Scot. 
Jur.,  727. 
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of  the  family  (I),  and  a  lease  by  a  bishop  witnessed  by  a  member  of 
the  chapter  (m).  So  the  Court  held  as  equivalent  to  consent  by  a 
husband,  his  having  written  and  attested  (n),  and  even  having 
simply  attested  his  wife's  deed  (o). 

§  867.  Of  course,  homologation  will  not  be  inferred  from  acts 
which  took  place  under  protest,  or  on  a  reservation  of  the  right  t»f 
challenge  (/>).* 

§  868.     Homologation  implied  from  a  party's  conduct  has  the 
same  effect  as  an  express  deed  of  ratification.     It  confirms  as  a 
w^hole  a  deed  which  is  indivisible  ;  whereas,  if  the  deed  consists  of 
independent  parts,  the  homologation  of  one  portion  does  not  ratify 
the  remainder  (r).     Where  a  deed  executed  on  deathbed  contained 
provisions  in  favour  of  several  brothers  and  sisters  of  the  heir-at- 
law,  payments  made  by  him  to  some  of  them  have  been  held  to  in- 
fer homologation  as  to  them  all  («).     But  there  must  often  be  cases 
where  the  party  entitled  to  challenge  a  deed  in  favour  of  several 
persons  would  be  willing  to  abandon  his  objection  only  as  to  some 
of  them ;  and,  therefore,  it  is  thought  that  circumstances  which  in- 
dicate his  disfavour,  or  even  his  indifference,  to  the  persons  who 
found  on  acts  relating  to  other  grantees  would  be  sufficient  to  limit 
the  effect  of  the  homologation  to  its  immediate  objects. 

§  869.  Homologation,  while  it  bars  objections  by  the  party  ho- 
mologating, and  his  representatives,  does  not  affect  third  parties 
competing  on  a  real  right  (t).  Thus,  the  debtor's  homologation  of 
an  heritable  bond  on  which  infeftment  had  followed,  was  held  inef- 
fectual to  support  it  as  a  real  right  in  competition,  although  suffi- 
cient to  make  it  binding  as  a  personal  obligation  (tt).     Lord  Kil- 


(/)  Davidson  v.  Davidson,  1714,  M.,  5652~Johnstone  v.  Berry,  1725,  M.,  6667— 
Ersk.,  tupra,  (m)  Bishop  of  the  Isles  v.  Schaw,  1631,  M.,  6680. 

(n)  Riddell  v.  Scott,  1728,  M.,  5681.  (o)  Hepburn  v,  Kirkwood,  1686.  M., 

6660.  (p)  Ersk.,  8,  8,  49—1  Boirs  Com.,  146— Malcolm  v.  Barden,  1828,  2 

8.,  410— Crichton  w.  Crichton's  Tr.,  1826,  4  S.,  558 ;  affd.,  8  W.  S..  829— See  Adam  r. 
Wylie,  1882,  5  D.,  891,  a  special  case  as  to  reservation  not  communicated  to  the  pftrtv 
founding  on  the  homologation.  (r)  Stair,  1,  10,  11—1  Bell's  Com.,  146. 

(a)  Steel  v.  Steel,  1774,  M.,  5669— Erskine  v.  Erskine,  1682,  M.,  6703;  6  B,  Sup., 
471.  (0  Ersk.,  8,  8,  49—1  Bell's  Com.,  146— Bogle  v.  Hers,  of  SondyhilK 

1786,  M.,  8409.  (u)  Liddle  v.  Dick's  Crs.,  1744,  M.,  5721 ;  Elch..  «  Homolo. 

gation,"  S.  C— See  also  Harkness  v.  Graham,  1883,  11  S.,  760. 


*  Ratification  by  children  of  their  father's  settlement,  constituting  his  wife  his  uni- 
versal legatory,  waa  held  not  to  bar  their  claim  for  Uffitim,  because  such  a  will  carried 
nothing  but  the  dead's  part ;  White  v.  Finlay,  1861,  24  D.,  88. 
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kerran,  in  reporting  this  decision,  observes,  that  "  it  has  never  been 
found  in  any  case  that  homologation  was  good  in  a  copipetition." 
But  Professor  Bell  considers  this  expression  to  be  a  "little  too 
broad  "  (x).  There  do  not  seem  to  be  any  cases  defining  the  proper 
limits  of  the  rule. 

§  870.  According  to  Mr  Erskine,  homologation  gives  the  right 
to  which  it  applies  the  same  effect  as  if  it  had  been  valid  from  the 
beginning  (y).  With  more  discrimination  the  learned  Professor 
whose  opinions  have  been  so  often  quoted  in  this  chapter,  lays  down 
that  "  where  there  is  already  an  obligation  existing,  though  im- 
perfect or  subject  to  exception,  homologation  may  have  the  effect 
of  confirming  it  as  good  from  the  first.  But  where  the  deed  or 
obligation  is  null,  homologation  acts  only  as  the  adoption  of  what 
is  reduced  to  an  intelligible  and  precise  shape,  but  is  in  no  degree 
binding ;  and  the  binding  effect  has  in  this  case  no  retrospect"  (z).* 
In  the  one  event  the  homologation,  being  merely  a  waiver  of  a 
technical  objection,  draws  back  to  the  date  when  the  contract  re- 
ceived its  essential  element  of  consent.  In  the  other,  that  was  ad- 
hibited subsequently,  when  by  homologation  the  party  for  the  first 
time  undertook  the  obligation. 


CHAPTER  VI. — OF  DEEDS  OBJECTED  TO  ON  THE  GROUND  OF 

VITIATION. 

§  871.  Integrity  in  the  text  is  essential  to  the  validity  of  every 
deed  ;  and  therefore  alterations  by  deletion,  superinduction,  era- 
sure, or  the  like,  in  any  substantial  part  of  it  are  almost  always 
fatal,  unless  the  testing  clause  shows  that  they  were  made  before 
the  deed  was  executed  (a).  The  reason  is,  that  without  such  notice 
the  deed  does  not  bear  to  have  been  authenticated  in  its  altered 
state ;  and  there  is  therefore  no  proof  that  the  alterations  were  not 
made  after  execution  and  without  the  authority  of  the  granter. 


(x)  1  Bell's  Com.,  146,  note  4.  (y)  Ersk.,  8,  8,  49. 

(g)  1  Bell's  Com.,  145.    Bj  this  passage  correct  Bell's  Pr.,  i  27. 
(a)  Supra,  §  724. 


*  This  statement  of  the  law  is  adopted  by  Lord  Cowan  in  Gall  v.  Bird,  1865,  17  I)., 
1027. 
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Where  the  alteration  is  by  words  superinduced  or  written  on  era- 
sure the  objection  is  twofold,  namely,  1«^,  That  words  which  were 
contained  in  the  writing  as  executed  have  been  obliterated ;  and, 
2c?,  That  words  to  which  the  granter  did  not  consent  have  been 
substituted  for  them.  Besides,  the  obliteration  of  essential  parts  of 
a  deed  may  have  been  the  act  of  the  granter ;  and  when  it  is  not 
mentioned  in  the  testing  clause,  there  is  room  for  supposing  that  it 
may  have  been  made  for  the  purpose  of  revocation  (6). 

It  depends  on  the  terms  of  each  deed  what  are  to  be  held  altera- 
tions in  substantidlibus.  The  following  cases  illustrate  the  views  of 
the  Court  on  the  point. 

§  872.  The  subject  of  a  deed  is  in  substantialibus.  According- 
ly, where  a  bond  had  manifestly  been  altered  from  a  smaller  to  a 
larger  sum,  the  Court  held  it  to  be  null,  and  refused  {inpoenum 
falsi)  to  sustain  it  for  the  sum  originally  agreed  to  (c).  So  where 
in  a  disposition  of  land  by  a  father  to  his  second  son,  two  lines  were 
erased,  but  without  superinduction,  in  the  place  where  the  measure- 
ment should  have  appeared,  in  an  action  raised  by  the  father's  heir 
to  have  it  declared  that  the  disponee's  widow  possessed  under  the 
deed  a  larger  subject  than  had  truly  been  conveyed,  the  Court,  con- 
sidering that  the  original  description  had  been  intentionally  erased, 
restricted  the  widow's  right  of  possession  ;  and  one  judge  (Lord 
Cringletie)  considered  "  that  the  erasure  was  of  such  a  description 
as  to  reduce  the  deed  in  toto.  There  might  have  been  a  restriction 
to  a  right  of  liferent"  (cJ).  In  another  case  an  instrument  of 
sasine  in  GohUhovse  and  other  lands  was  held  null  in  a  claim  for 
enrolment  on  account  of  "  hxmae"  being  on  erasure  ;  the  rest  of  the 
subjects  not  being  sufficient  for  a  qualification  (e). 

§  873,  Vitiation  in  the  name  of  the  grantee  is  also  fatal.  This 
was  held  where,  throughout  a  mortis  cavsa  disposition,  the  letters 
ohn  of  the  disponee  s  christian  name  John  were  on  erasure ;  there 
being  no  doubt  that  it  had  originally  stood  James  ;  and  the  testing 
clause  not  mentioning  that  the  alteration  had  been  made  before 
subscription  (/).     And  where  the  investiture  in  a  deed  of  entail 


(6)  See  the  principles  on  which  vitiations  are  fatal  clearly  stated  bj  Lord  ChanoeUor 
Cottenham  in  Shepherd  v.  Grant,  1844,  6  Bell's  Ap.  Ca.,  171 ;  affirming,  6  D.,  464. 

(c)  Lawrie  v.  Reid,  1712,  M.,  12,284~M'DonaU  v.  Rep.  of  Kennedy,  1728,  M., 
17,068;  affd.,  Rob.  Ap.,  Ca.,  488— Beans,  1678,  8  B.  Bnp.,  9.  (d)  Grant  v. 

Murdoch,  1880,  8  S.,  784 ;  more  fully  reported  in  3  De.  and  And.,  10. 

(e)  Innes  v.  E.  Fife,  1827,  6  S.,  669 ;  2  W.  S.,  637.  This  case  occorred  before  tbe 
act  6  and  7  Will.  IV  (noticed  infra,  }  882),  as  to  erasures  in  instruments  of  sasine. 

(/)  Reid  V.  Kedder,  1886, 18  S.,  619 ;  affd.,  1  Rob.  Ap.  Ca.,  188. 
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was  to  the  entailer  in  liferent,  and  the  heirs-male  of  his  body  in  fee, 
"  whom  failing,  to  the  eldest  son  living  at  the  time  of  my  decease" 
&c.,  "  whom  failing,"  to  another  substitute,  the  words  in  italics  be- 
ing written  on  erasure  throughout  the  deed,  it  was  held  null  as  to 
all  persons  whose  rights  depended  on  the  validity  of  the  substitu- 
tion so  vitiated  (gr).  But  a  vitiation  in  the  name  of  one  who  is  sub- 
stituted to  the  heir  founding  on  the  deed,  will  not  annul  it  as  to 
the  latter,  because  his  right  is  independent  of  that  of  the  heir  whose 
nomination  is  invalid  (A). 

§  874.  Vitiations  in  the  names  of  some  of  the  trustees  in  a 
trust-deed,  or  some  of  the  executors  in  a  will,  do  not  annul  the 
deed,  since  the  death  or  non-acceptance  of  these  parties  would  not 
defeat  the  purposes  of  the  granter  {i).  But  it  is  doubtful  whether 
vitiation  in  the  names  of  all  the  trustees,  or  in  the  name  of  a  trus- 
tee sine  quo  non^  is  not  fatal  as  inferring  cancellation  (k).  The 
names  of  all  the  executors  in  a  will  being  on  erasure  does  not,  it  is 
thought,  void  legacies  which  the  will  contains ;  since  these  may  be 
validly  bequeathed  without  nominating  an  executor.^ 


(y)  Shepherd  v.  Grant,  1844,  6  D.,  464 ;  affd.,  6  BelVs  Ap.  Ca.,  158. 

{k)  Maxwell  v,  Houston,  1725,  Rob.  Ap.  Ca.,  589— Aberaethie  v.  Forbes,  1835,  18 
S..  268— Richardson  v,  Biggar,  1846,  8  D.,  816.  (t)  E.  Traquair  v.  Hender- 

son, 1822. 1  S.,  527— Robertson  v,  OgUvie's  Tr.,  1844,  7  D.,  286— Richardson  ».  Biggar, 
supra— Kem^  v.  Ferguson,  1802,  M.,  16,949.  {k)  See  per  Lord  Fullerton  in 

Robertson  v.  Ogilvie's  Tr.,  supra,  A  trust-deed  blank  in  the  names  of  all  the  trustees  is 
null ;  PenUand  ».  Hare,  1829,  7  S.,  640. 


1  A  trust-deed  will  receive  effect  although  all  the  trustees  decline,  or  all  predecease 
the  granter.  It  is  clear,  also,  that  a  trust-deed  will  receive  effect  though  the  truster  re- 
cal  the  nomination  of  all  the  trustees  mentioned  in  the  trust-deed,  or  draw  his  pen 
through  their  names,  provided  he  nominate  trustees  in  a  codicil,  holograph  or  otherwise 
authenticated.  It  has  been  argued  that,  in  such  cases,  the  heritage  is  not  yalidly  con- 
veyed, because,  in  consequence  of  the  recal  of  the  nomination  of  the  trustees  in  the 
trust-deed,  there  is  no  disponee  in  the  dispositive  clause,  and  the  mere  nomination  of 
trustees  in  a  codicil  cannot  supply  the  place  of  fkde  presenti  conveyance.  But  that  argu- 
ment has  been  overruled,  on  the  ground  that  it  is  fixed  law  that  all  the  testamentaory 
deeds  of  a  deceased  are  to  be  regarded  as  one  settlement,  the  basis  of  which  is  the  trust- 
deed,  if  any ;  and  that,  therefore,  the  nomination  of  trustees  in  a  codicil  imports  their 
names  into  the  trust-deed,  and  brings  them  within  the  scope  of  the  dispositive  words. 
Where  a  truster  deleted  the  names  of  all  of  his  trustees  in  his  trust-deed,  and  named 
new  trustees  in  a  holograph  marginal  note,  signed  by  him,  but  not  noticed  in  the  test- 
ing clause,  the  deed  was  sustained.  The  marginal  note  was  referred  to  in  a  holograph 
codicil,  but  the  deed  would,  it  is  thought,  have  been  sustained  although  there  had  been 
no  such  codicil ;  Royal  Infirmary  of  Edinburgh  v.  Lord  Advocate,  1861,  28  D.,  1218. 
Further,  if  a  truster  recal  the  nomination  of  all  his  trustees,  and  do  not  nominate 
iither  trustees,  there  soenis  strong  reason  for  holding  that  the  deed  would  l)e  su^^tained. 
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§  875.  The  duration  of  a  right  is  in  substantialibus.  Thus  the 
Court  annulled  a  lease  which  had  been  altered  from  three  to  five 
years  (Z)  ;  and  a  bond  of  thirlage  which  had  been  changed  from  a 
temporary  to  a  perpetual  right  (m)  ;  and  another  deed  of  the  same 
kind,  from  which  there  had  been  cut  off  a  marginal  addition  limiting 
the  obligation  to  the  landlord's  minority  (n).  So,  a  back  letter  by 
an  absolute  disponee,  obliging  him  to  reconvey  before  Martinuias 
in  the  year  eighteen  hundred  and  forty-eight  was  held  null,  because 
the  word  "forty"  had  been  either  superinduced  or  written  on 
erasure  (o). 

§  876.  Where  the  prohibitory  clause  in  a  deed  of  ent<ail  was 
against  selling,  alienating,  Ac,  "  either  h'redeeinahly  or  under  re- 
version," but  the  letters  "  in^ed"  were  on  erasure,  it  was  held  to  be 
vitiated  in  the  essential  of  a  prohibition  against  alienation,  and 
therefore  to  be  null  as  a  deed  of  entail  {p ).  The  deed  might  ori- 
ginally have  borne  the  word  "redeemably"  but  been  altered  after 
subscription ;  and  in  a  previous  case  (r)  a  deed  of  entail  containing 
the  word  "  redeemably  "  in  mistake  for  "  irredeemably"  but  without 
vitiation  had  been  cut  down.     In  the  case  of  Boswell  the  word  as 

(/)  A  B,  1626,  M.,  16,926.  (wi)  Rose  v.  Garden,  1686,  2  B.  Sup.,  80. 

(n)  Cunuingham-head  v.  Town  of  Lanark,  1628,  M.,  12,274.  (o)  Kirkwood 

V.  Patrick,  1847,  9  D.,  1861.  (p)  BosweU  v.  BosweU,  1862,  14  D.,  878. 

(r)  Eglinton  v,  Montgomery,  1846,  7  D.,  426 ;  aflfd.,  6  Bell's  Ap.  Ca.,  186. 


Though  they  had  all  predeceased  the  truster  it  would  be  sustained ;  and  it  seems  diffi- 
cult to  give  to  their  recal  a  stronger  effect.  Though,  perhaps,  the  rules  of  feudal  con- 
veyancing may  require  a  de  presenti  conveyance  to  a  disponee,  it  is  not  required  that, 
wlien  a  trust -deed  comes  into  operation  by  the  death  of  the  truster,  there  should  be  adif 
presenti  conveyance  to  any  existing  disponee.  It  seems  sufficient  that  there  ^as  a  trust- 
dJHponee  originally,  though  he  may  have  died  before  the  deed  was  effectual ;  the  pro- 
visions to  the  beneficiaries  having  been  made  in  a  deed  complete  when  it  was  made,  it 
is  thought  that  the  mere  recal  of  the  tnist  machinery  would  nut  affect  the  provisions  in 
their  favour ;  Lord  Curriehill  (Ordinary)  in  MacKilligin  v.  MacKilligin,  tn/ra.  The 
deletion  of  the  names  of  all  the  trustees  would  appear  to  put  the  deed  in  the  same  posi- 
tion as  if  the  nomination  of  trustees  had  been  recalled,  or  as  if  they  had  all  died ;  and, 
therefore,  it  is  thought  consistent  with  authority  and  principle  to  hold  that  the  .deletion 
of  the  names  of  all  the  trustees  is  not  a  vitiation  of  the  trust-deed  m  iubstantiaUjlmt. 
It  may  be  oj^en  to  doubt  whether  a  trust-deed  in  which  no  trustees  are  named  will, 
in  all  cases,  be  regarded  as  null ;  or  whether  the  beneficiaries  may  not  be  regarded  as 
the  true  disponees;  Lord  Mackenzie  in  Ogilvie  v.  Robertson,  tupra — Lord  Ivory  in 
Royal  Infirmary  of  Edinburgh  v.  Lord  Advocate,  23  1).,  1222.  A  trust  conveyance  of 
moveables  without  a  trustee  or  executor  would  be  effectual.  In  Pentland  r.  Hare,  re- 
ferred to  in  tlie  text,  the  deed  which  was  not  sustained  won,  when  it  was  signed,  blank, 
not  only  in  the  namo«  of  the  trustees,  but  also  in  all  the  more  important  purposes  of  the 
Irust  ;  Robertson  t-.  Ogilvie's  Trustees,  1844.  7  P.,  236— MacKilligin  r.  MacKilligin. 
1856.-18  P.,  88— Royal  Infirmary  of  Edinburgh  v.  Lord  Advocate,  1861,  23  D.,  1213. 
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superinduced  coincided  with  the  whole  object  and  tenor  of  the  deed ; 
and  there  could  not  be  the  shadow  of  a  doubt  that  the  vitiation 
arose  from  no  other  cause  than  chirographical  mistake.  A  decision 
equally  against  real  justice,  but  following  from  the  rigid  rules  which 
have  been  adopted  in  this  class  of  cases,  was  pronounced  shortly 
afterwards.  In  a  deed  of  entail,  framed  and  recorded  for  the  pur- 
pose of  preventing  alienation  and  alteration  in  the  order  of  succes- 
sion, the  prohibition  on  the  latter  head  commenced  with  the  words 
"  That  it  shall  not  be  lawful  to  or  in  the  power  of  any  of  my  said 
disponees,"  &c.,  but  the  words  not  be  lawful  were  on  erasure,  and 
the  testing  clause  did  not  mention  the  fact.  A  minute  examina- 
tion showed  traces  of  several  letters  which  had  originally  occupied 
the  space,  and  which  would  have  suited  the  words  "  be  lawful  to. " 
The  Court  were  not  much  impressed  with  the  faint  remains  of  the 
original  words;  but  having  no  doubt  that  the  erasure  occurred 
in  suhstantialihua  of  the  deed,  they  were  reluctantly  constrained  by 
the  previous  authorities  to  hold  the  deed  to  be  null  («).  It  is  not 
surprising  that  more  than  one  eminent  judge,  in  deciding  this  case 
and  the  previous  case  of  Boswell,  should  have  regretted  that  the 
law,  as  settled  by  a  long  train  of  decisions,  left  them  no  alternative 
but  to  reduce  the  deeds  in  which  such  errors  occurred.  In  particu- 
lar, Lord  Rutherfurd  in  the  case  of  Fraser,  following  Lord  Fuller- 
ton's  opinion  in  Boswell's  case,  observed  "  that  there  were  decisions 
which  pointed  at  other  principles ;  and  which,  concurring  with 
sound  legal  principles,  would  have  led  to  the  adoption  of  what 
would  have  been  a  much  safer  rule  for  the  safety  of  the  lieges. 
The  matter  has  come  to  such  a  height  that  it  requires,  for  the  safety 
of  the  country,  immediate  statutory  interference."^ 


(»)  Fraser  v.  Fraser,  1864,  16  D.,  863. 

3  In  a  recent  ca^e  where  an  entail  was  challenged,  the  law  of  erasures  was  thus  laid 
duwn, — "  An  erasure  not  mentioned  in  the  testing  clause  is  presumed  to  have  been 
made  after  subscription,  and  the  letters  or  words  written  on  erasure  are  not  authenti- 
cated," ....  and  "  are  held  not  to  have  been  written.  If  the  letters  written 
on  such  an  erasure  are  essential  to  the  word,  the  word  is  held  not  to  be  there.  If 
the  word  is  essential  to  the  clause,  the  clause  is  held  not  to  be  there.  If  the  clause 
is  essential  to  the  deed,  the  deed  is  niiU  and  void."  In  the  prohibition  to  innovate 
or  alter  the  order  of  succession,  the  word  to  and  letters  inn  were  written  on  an  era- 
sure ;  this  erasure  was  held  not  a  vitiation,  because  the  word  innovate  was  not  essen- 
tial to  the  clause ;  but  in  the  clause  declaring  void  the  "  deeds  of  the  said  J.  6.,  or  of 
any  of  the  said  heirs  or  substitutes  of  tailzie  *'  made  in  contravention  of  the  entail,  the 
words  or  of  any  of  were  on  an  erasure ;  and  there  the  word  any  was  held  by  the  majority 
of  the  Court  essential  to  the  universality  of  the  irritancy,  and  therefore  to  the  entail. 
Lord  Benholme  held,  that  in  dealing  with  erasures  in  entails,  not  only  were  the  words 
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§  877.  A  bond  granted  under  a  condition  which  had  been  ob- 
literated was  found  to  be  ineflFectual,  although  there  was  no  ground 
for  suspecting  fraud,  as  the  obliteration  had  probably  been  caused 
by  age  or  damp  (t).  In  like  manner,  it  was  held  fatal  to  a  bond 
that  half  a  line  near  the  term  of  payment  had  been  obliterated  (u)  ; 
and  a  disposition  in  which  two  lines  in  the  clause  setting  forth 
the  onerous  consideration  were  deleted,  but  still  legible,  was  reduced 
in  an  action  at  the  instance  of  a  creditor  of  the  granter  (x). 

§  878.  Where  the  name  of  one  of  the  instrumentary  witnesses 
to  a  deed  was  written  on  erasure  in  the  testing  clause,  and  the  word 
**  witness  "  added  to  his  subscription  was  in  another  person's  hand- 
writing, the  deed  was  held  to  be  null  (y). 

§  879.     In  contrast  with  these  cases  it  has  been  held  not  to 
create  nullity  that  certain  words  or  letters  are  on  erasure,  where  the 
sense  of  the  deed  would  not  be  affected'  by  holding  them  pro  non 
scriptis,  or  substituting  for  them  any  other  words  which  could  rea- 
sonably be  supposed  to  have  occupied  the  space  covered  by  the 
vitiation.     Thus,  where  the  words  pages  of  were  on  erasure,  in  a 
testing  clause  bearing  that  the  deed  was  "  written  on  this  and  the 
twelve  preceding  pages  o/ paper,"  the  deed  was  sustained  (z).     This 
was  also  the  case  where  the  testing  clause  of  a  deed  written  on 
thirteen  pages  set  forth  that  it  was  "  on  this  and  the  twelve  preced- 
ing pages,"  and  the  letters  ve  were  on  erasure  (a) ;  and  where  the 
testing  clause  of  a  deed  bore  to  be  written  **  on  this  and  the  six 
preceding  pages,"  but  the  letter  x  was  written  on  erasure  (6).     In 
like  maimer,  it  was  held  not  to  impair  a  charter  of  confirmation 
that  in  the  narrative  of  one  of  the  sasines  confirmed,  the  date  of 
which  was  described  as  "  tertio  die  Junii  an7u>que  presenti,"  the  last 
of  these  words  was  written  on  erasure  ;  and  the  plea  that  the  word 
had  originally  been  written  praedict  was  overrulled,  because  there 
was  no  doubt  as  to  the  identity  of  the  sasine  intended  to  be  con- 
firmed, the  remainder  of  the  description  of  which  was  accurate  (c). 

(t)  E.  Bute  V.  Halyburton,  1712,  M.,  11,545.  (u)  PituUo  v.  Forrester,  1671. 

M..  11,686;  12,281,  S.  C.  {x)  Brown  u.  Herries,  1701,  M.,  11,541. 

(y)  Gibflon  ».  Walker,  16th  June  1809,  F.  C. ;  affd.,  2  Dow,  270. 

(i)  Morrison  v.  Nisbet,  1827,  7  S.,  810.  (a)  Gaywood  v,  M'Eand,  1828, 

6  S.,  991.  (h)  E.  CassiliB  t;.  Kennedy,  1881,  9  S.,  668. 

(e)  Adam  r.  Drummond,  12th  June  1810,  F.  C. 


cm  the  erasure  to  be  held  not  those  originally  written  there,  but  it  was  to  be  suppos^^ 
that  the  words  originally  there  were  different,  and  such  as  would  inyalidate  the  clause ; 
Gollan  V.  Gollan,  1862,  24  D.,  1410. 
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§  880.  Alteration  in  the  date  of  a  deed,  which  is  not  an  essen- 
tial part,  is  not  in  general  fatal  (d).  But  if  it  was  made  fraudulently 
in  order  to  defeat  an  objection  of  deathbed,  or  to  give  an  undue 
preference  in  a  competition  of  creditors,  it  would  seem  that  the 
deed  will  not  be  effectual  as  of  its  proper  date  in  the  hands  of  the 
person  who  vitiated  it  (c). 

§  881.  A  deed  executed  without  any  vitiation  may  have  been 
altered  fraudulently  by  one  who  either  pleads  the  alteration  as  a 
ground  of  nullity,  or  maintains  the  deed  in  its  changed  state.  This, 
like  any  other  fraud,  may  be  proved  prout  de  Jure  by  the  opposite 
party  who  founds  on  the  deed  as  it  originally  stood  (/).  But  the 
mere  possibility  of  such  an  event  will  not  save  from  nullity  a  deed 
which  is  vitiated  in  substantialibus  (g). 

The  rules  as  to  holograph  alterations  on  deeds  have  been  noticed 
already  (A). 

§  882.  At  common  law  vitiations  in  substantialibus  of  instru- 
ments of  sasine  and  resignation  are  fatal,  although  the  instrument 
should  be  recorded  in  its  altered  form.  But  this  has  been  partly 
remedied  by  statute  (t)  in  so  far  as  regards  instruments  of  sasine 
and  resignation  ad  remanentiam  (not  heingpropriis  manibm),  which 
contain  words  on  erasure.  The  instruments  in  which  sasine  or  re- 
signation propriis  manibus  are  set  forth,  being  really  dispositions 
of  heritable  right,  are  nullified  by  vitiation  in  any  substantial 
part.® 

(d)  Bayne  v.  Caivie,  1673,  M..  11.540— Arrot  v.  Gairden,  1780.  M.,  12,286— 5t(pra, 
g  714.  («)  Merry  v.  Howie.  1801 ;  affd.,  17th  March  1806,  M.,  "  Writ,"  App., 

No.  8 — See  tupra,  §715,  where  a  doubt  is  suggested  as  to  whether  the  decisions  in  sup- 
port of  this  rule  are  well  founded.  (/)  See  Cunuinghara-head  v.  Town  of 
Lanark,  1628,  M.,  12,274— Hunter  v,  Peter's  Crs.,  1670,  M.,  1687. 

(ff)  See  this  well  brought  out  in  Boswell  v.  Boswell,  wpra,  14  D.,  878. 

(h)  Supra,  §  766.  (i)  6  and  7  Will.  IV,  c.  88. 


3  Recent  statutes  render  instruments  of  sasine  and  instruments  of  resignation  eul  re- 
manerUiam  unnecessary  ;  and  it  is  now  competent  to  register,  instead  of  the  instruments, 
the  conveyance  or  the  procuratory  along  with  a  warrant  of  registration,  as  provided  in 
the  statutes, — or  a  notarial  instrument  in  the  statutory  form ;  21  and  22  Vict.,  c.  76, 
22  1,  4;  and  28  and  24  Vict.,  c.  148,  §  8.  The  provisions  of  the  act  6  and  7  Will.  IV, 
c.  88,  that  no  challenge  of  an  instrument  of  sasine  or  of  resignation  on  the  ground  of 
erasure  shall  receive  effect,  unless  it  is  averred  and  proved  that  such  erasure  has  been 
made  for  the  purpose  of  fraud,  or  that  the  record  is  not  conformable  to  the  instrument 
as  presented  for  registration,  are  extended  to  notarial  instruments  and  instruments  of 
resignation  ad  remanentiam  in  the  forms  authoriped  by  the  act  21  and  22  Vict.,  c.  76  ; 
and  to  instruments  of  cognition  and  notarial  indtruraent«  under  the  act  28  and  24  Vict., 
c.  148 ;  and  to  notarial  inntruments  under  the  Heritable  Securities  Act  8  and  9  Vict., 
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§  883.     Where  a  deed  contains  distinct  and  independent  mem- 
bers or  subjects,  vitiation  in  one  of  them  will  not  make  it  null  as 
to  the  others.     Thus,  one  legacy  in  a  will  may  subsist  although  an- 
other falls  (k)  ;*  and,  as  already  observed,  legacies  may  be  validly 
constituted  by  a  will  which  is  null  in  the  nomination  of  an  execu- 
tor (Z)  ;  and  vitiations  in  one  of  the  substitutions  in  a  series  of  heirs 
will  not  affect  heirs  whose  names  occur  before  the  vitiated  por- 
tion (r/i).     Thus,  also,  where  the  names  of  some  of  the  lands  in  an 
heritable  bond  were  on  erasure,  the  security  was  sustained  as  to  the 
rest  (?i).     And  an  instrument  of  sasine,  vitiated  and  falsified  as  to 
one  of  the  subjects  contained  in  it,  was  held  effectual  as  regarded 
the  others  in  favour  of  a  disponee  who  had  not  been  concerned  in 
the  vitiation  (o).     But  wherever  the  rights  of  the  parties  to  a  deed 
depend  on  its  being  sustained  as  a  whole,  vitiation  in  one  branch  of 
it  will  be  fatal  to  the  others  also; — as,  for  example,  where  a  lease 
with  a  cumulo  rent,  or  a  feu-contract  with  a  ciimulo  feu-duty,  for 
several  portions  of  land  is  vitiated  in  one  of  the  subjects.     Even 
where  the  rent  or  feu-duty  is  apportioned  among  the  different  sub- 
jects contained  in  the  deed,  vitiation  in  regard  to  one  of  them  will 
bo  fatal  to  the  whole  deed  unless  it  appear  that  the  parties  intended 
the  several  members  of  it  to  stand  independently.     For  example, 
the  tenant  in  a  large  farm,  the  rents  for  different  portions  of  which 
are  separately  specified,  may  have  considered  the  sum  laid  upon 
one  part  to  be  too  high,  but  to  bo  compensated  by  better  terms  as 
to  the  others ;  and,  if  there  was  no  such  inequality,  he  must  be  pre- 
sumed to  have  made  his  ofi'er  with  the  view  of  cultivating  the  whole 

(k)  Per  Lord  Chancellor  in  Grant  v.  Shepherd,  1844,  6  BeU's  Ap.  Ca.,  163. 

(/)  Supra,  §  874.  (m)  Supra,  §  873.  (n)  Howden  v.  Ferrier,  1886. 

18  S.,  1097.  With  this  case  compare  Innes  v,  E.  Fife,  1827,  5  S.,  559 ;  affd.,  2  W.  a, 
687 ;  noticed  mpra,  I  872.  (o)  Keir  v.  Pardowie,  1697,  M.,  17,062. 


0.  31.  These  provisions  do  not  apply  to  instruments  of  sasine,  or  of  resignation  jTfcpnM 
manibua,  or  where  the  conveyance  or  procnratory  is  itself  registered.  In  case  of  error 
or  defect  in  any  of  the  instruments,  procuratories,  or  conveyances  recorded  under  these 
acts,  it  is  competent  to  record  them  anew ;  23  and  24  Vict.,  c.  148,  §  86. 

*  An  erasure  in  a  codicil  does  not  necessarily  vitiate  the  codicil  if  the  clause  on 
the  erasure  be  separable  from  the  rest  of  the  deed  ;  the  Court  are  not  entitled  to  pre- 
sume that  the  words  originally  written  on  the  erasure  were  words  which  would  have  in- 
validated the  codicil  or  any  bequest  in  it.  It  has  been  thought,  however,  that  an  era- 
Huro  in  a  deed  of  entail  is  in  a  different  position,  and  that  the  party  challenging  th^ 
(^ntail  is  entitled  to  assume  that  the  words  originally  in  the  erasure  were  such  as  would 
cloHtroy  the  deed  as  an  entail;  Peddie  v.  Doigs,  1857,  19  D.,  820 — Gollan  v.  GoUan. 
1862,  14  1).,  1410-Sce  also  Earl  of  Buchan  t'.  Scottish  Widows'  Fund  Society,  1867. 
]U  D.,  666. 
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farm,  and  finding  employment  for  a  certain  stock  of  horses  and  farm 
implements,  as  well  as  for  his  own  time  and  capital.  It  may,  there- 
fore, be  very  fairly  supposed  that  he  would  not  have  agreed  to  a 
lease  of  a  part  of  the  farm ; — or,  at  least,  that  he  would  not  have 
contracted  on  the  footing  of  an  abatement  of  rent  corresponding 
merely  to  the  number  of  acres,  to  which  some  vitiation  in  the  lease 
may  immediately  apply.  Accordingly,  the  validity  of  such  a  lease 
as  a  whole,  being  one  of  the  main  considerations  on  which  the  ten- 
ant agreed  to  its  terms,  is  an  essential  element  in  the  contract,  and 
it  cannot  be  treated  as  if  the  different  portions  of  the  farm  had 
been  contained  in  separate  leases. 

§  884.  The  proper,  and  in  general  the  only  competent,  way  by 
which  alterations  in  substantial  parts  of  deeds  can  be  validated  is 
by  being  mentioned  in  the  testing  clause  in  such  a  manner  as  to 
show  that  they  were  made  before  the  deed  was  executed  {p  ).  In 
a  case  already  noticed,  a  disposition  niortis  causa  bore  to  be  in  fa- 
vour of  John  Redder,  the  granter's  son,  but'  the  letters  ohn  were 
written  on  erasure  throughout  the  body  of  the  deed  wherever  the 
name  occurred,  and  in  one  place  the  name  was  followed  by  the  word 
**  junior"  which  did  not  apply  to  John  Kedder.  The  testing  clause 
stated  that  "these  presents  written,"  &c.,  "  are  subscribed  by  me  in 
favour  of  the  said  John  Kedder,  my  son,"  &c. ;  but  it  did  not  men- 
tion that  his  name  was  written  on  erasure  before  the  deed  was 
signed.  The  deed  was  held  null  both  in  the  Court  of  Session  and 
House  of  Lords ;  the  Lord  Chancellor  observing  that  the  testing 
clause  "  did  not  go  at  all  to  prove  that  when  the  deed  was  executed 
John  was  substituted  for  James."  It  was  e^iually  consistent  with 
the  terms  of  that  clause  to  suppose  that  the  deed  had  been  exe- 
cuted as  in  favour  of  James  Kedder ;  and  that,  either  from  a  change 
of  purpose  in  the  granter  or  in  order  to  correct  an  error  of  the  con- 
veyancer, it  had  been  altered  in  the  interval  between  its  execution 
and  the  completion  of  the  testing  clause  (r). 

§  885.  Alterations  in  the  testing  clause  itself  are  more  favour- 
ably treated.  As  that  part  of  a  deed  may  be  filled  up  any  time  be- 
fore the  document  is  produced  in  judgment,  so  before  that  step  has 
been  taken  the  testing  clause  may  be  corrected  by  erasure,  superin- 
duction,  or  the  like,  and  mentioning  the  alteration  as  having  been 
made  in  order  to  correct  an  error.     Sut^h  an  ex  post  /ado  addition 


ip)  See  tupra,  i  724.  (/)  Reifl  v.  Koda.r,  IHHA,  13  S.,  619 :  afl'd.,  1S40, 

1  K.)b.  Ap.  Ctt.,  18n. 
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to  the  deed  is  effectual,  and  is  held  (by  a  legal  fiction)  to  be  au- 
thenticated by  the  subscriptions  of  the  party  and  witnesses  («). 

§  886.  In  some  very  special  cases  deeds  have  been  sustained, 
notwithstanding  material  alterations  which  were  not  mentioned  in 
the  testing  clause.  Where  one  of  the  parties  to  a  marriage-coD- 
tract,  which  was  signed  in  duplicate,  objected  that  the  copy  in  the 
other  party's  hands  bore  a  marginal  addition  not  duly  authenticated, 
tlie  Court  sustained  the  deed,  because  the  copy  of  it  produced  by 
the  party  objecting  contained  the  same  addition  {t).  And  in  a  cele- 
brated case,  where  three  several  deeds  mutually  referring  to  each 
other  were  all  executed  in  duplicate  on  the  same  day,  the  testing 
clause  in  each  deed  referring  to  the  simultaneous  execution  of  its 
double,  and  vice  versa  ;  and  where  throughout  the  deeds  a  great 
number  of  words  w^ere  written  on  erasures,  but  no  vitiation  in  tuh- 
siantialihus  occurred  in  the  same  place  in  both  duplicates  of  any 
one  deed ;  the  Court  sustained  all  the  deeds,  on  the  ground  that 
each  pair  of  duplicates  might  be  read  together,  so  as  between  tbem 
to  make  up  a  valid  deed ;  and  the  House  of  Lords  affirmed  the 
judgment  {u), 

§  887.  Deeds  have  also  been  sustained  where  words  in  sub- 
stantinlibvs  written  on  erasure  in  some  places,  were  repeated  with- 
out vitiation  in  other  parts  of  the  deed  (x).  But  there  are  conflict- 
ing cases  of  not  less  authority  {y)  ;  and  it  is  difficult  to  see  how 
the  mention  of  an  essential  word  in  one  place  will  remove  the  ob- 
jection that  it  is  written  on  erasure  in  another  place  where  it  is  re- 
(j[uired  in  order  to  make  the  deed  effectual ;  since,  if  a  word  of  a 
different  meaning  were  substituted  for  it,  the  deed  would  be  in- 
complete in  so  far  as  the  vitiated  clause  is  concerned.  In  the  cases 
of  Boswell  and  Fraser,  already  mentioned  (a),  there  could  be  no 
doubt  that  the  alteration  was  completely  in  unison  with  the  con- 
text, as  well  as  with  the  manifest  purpose  of  the  deed.  It  would, 
therefore,  seem  that  even  where  a  word  substituted  ex  htfpotkesi  iox 

(«)  See  cases  cited  supra,  i  727.  (t)  Boswal  r.  Boswal,  1708,  M.,  17,025 

—See  also  Smith  v.  Diike  of  Gonlon,  1701,  M.,  16,987— Cubbison  i?.  Cubblaon,  1716, 
M.,  16,988.  («)  E.  Strathmore  v.  E.  Strathmore's  Tr.,  1837,  16  S.,  449; 

affd.,  1  Rob.  Ap.  Ca.,  189.  (i)  Wright  v.  M'Leod,  1672,  M.,  U.SiO-hyon 

V,  E.  Aboyne,  1709,  M..  11,644— Gumming  v.  Kennedy,  1709,  M.,  11,642  (affd.  on  an- 
c»thor  point,  Rob.  Ap.  Ca.,  19)— Gordon  r.  E.  Fife,  1827,  5  S.,  650  (questioned  by  l^^^ 
Rrougham  in  Hoggaii  v.  Rauken,  1840,  1  Rob.  Ap.  Ca.,  178) — Howden  v.  Ferrier,  1P^5. 
13  S.,  1097— See  also  Dyce  v.  Paterson,  1846,  9  D.,  810— Wood  v.  Ker,  1838,  1  D.,  H. 

(y)  Hoggan  r.  Ranken,  <u/>ra— Reid  v.  Kedder,  ntpra,  }  884 — Cowan  v.  Watt,  1^29* 
7  s..  rir)8— See  Taylor  v.  Malcolm,  1829,  il...  647— Sharpe  r.  Stevenson,  1849,  12  P.. 
327— CcMiixT  r.  his  Ore.,  1833,  11  S.,  896.  (z)  Supra,  §  876. 
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the  word  appearing  in  the  alteration  would  be  grossly  inconsistent 
with  the  rest  of  the  deed,  and  would  render  it  nugatory,  yet,  if  it 
could  reasonably  be  supposed  that  such  a  word  occupied  the  space, 
the  deed  must  be  dealt  with  on  that  footing.* 

No  weight  can  now  be  attached  to  some  older  decisions,  where 
the  Court  gave  effect  to  presumptions  and  probabilities  as  to  the 
alterations  having  been  made  before  execution  (a). 

5  888.  It  is  settled  law  that  parole  evidence  is  inadmissible  to 
prove  that  alterations  which  are  not  specified  in  the  testing  clause 
were  made  before  the  deed  was  subscribed  (6).  This  follows  from 
the  rule  (c)  that  if  the  authenticity  of  a  deed  is  not  a  patent  fact 
attested  in  terms  of  the  statutes,  it  cannot  be  proved  by  extrinsic 
evidence.  If  alterations  by  marginal  addition,  interlineation,  or  the 
like,  not  being  mentioned  in  the  testing  clause,  are  alleged  to  be 
holograph,  that  must  be  proved  {d ) ;  as  w^ell  as  the  dates  of  the 
alterations  if  these  are  material  to  the  cause  (e). 

§  889.  The  rules  regarding  vitiations  in  bills  of  exchange  and 
promissory-notes  are  in  some  respects  peculiar.  On  this  account, 
as  well  as  from  their  importance,  they  require  a  detailed  examina- 
tion. 

These  documents,  if  altered  in  any  material  part  after  being  is- 
sued, and  without  consent  of  the  parties,  are  null  both  at  common 
law  and  under  the  stamp  acts  (/).  But  alterations  made  before 
issuing,  and  with  consent  of  the  parties,  are  not  fatal  to  the  bill  or 
note  as  a  document  of  debt  (g)  ;  although  in  general  they  destroy 
it  as  a  warrant  for  summary  diligence. 

§  890.  Erasure  or  deletion  of  the  subscription  of  one  acceptor  or 
obligant  in  a  bill  or  note  annuls  the  document  as  to  the  others ; 
because  each  only  undertook  to  be  bound  on  the  footing  of  having 

(a)  Oliphant  v.  Peebles,  1629,  M.,  11.585^Lockhart  v.  HamUton,  1760,  M.,  16,989 
—Scrimzeour  v.  Betaon,  1706,  M.,  11,642.  (6)  Pittullo  v,  Forrester,  1671, 

M.,  11,636;  12,281,  S.  C— Walker  v.  Gibson,  16th  June  1809,  F.  C;  aflfd.,  2  Dow,  270 
— Reid  V.  Redder,  1886,  18  S.,  619  ;  afTd.,  1  Rob.  Ap.,  188— Shepherd  v.  Grant,  1844, 
6  D.,  464;  aflfd.,  6  Bell's  Ap.  Ca.,  163— Boswell  v.  Boswell,  1862,  14  D.,  878. 

(e)  Supra^  {  812,  et  teq,  {d)  See  ntpra,  §  766.     Will  this  apply  to  a  mar- 

ginal addition  or  the  like,  bearing  a  statement  that  it  is  in  the  party's  handwriting  ? 
See  i  764.«  (e)  See  wpra,  i  766.  (/)  1  Bell's  Com.,  891— Cases 

in  following  notes.  (^)  Bell's  Com.,  ib. — Cases  infra. 


ft  It  is  thought  that  this  principle,  if  admissible  at  all,  can  receive  eflTect  in  regard 
to  deeds  of  entail  only ;  ntpra,  §  876,  note  > ;  and  §  888,  note  ^. 

0  See  Anderson  v.  Gill,  1868,  Honse  of  Lords,  8  Macqneen,  180, — Supra^  764, 
note  *. 
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proportional  relief  from  hid  co-obligants  (A).     For  the  same  reason, 
deleting  the  name  of  one  of  several  drjiwers  frees  the  others  from 
their  obligation  (i).     Deletion  of  the  name  of  the  person  who  stood 
drawer  when  the  bill  was  completed  and  issued,  and  substituting  a 
new  drawer  in  his  place,  annuls  a  bill  under  the  stamp  laws,  as  it 
alters  the  contract  (k).     But  where,  after  a  bill  had  been  completed 
and  put  into  the  circle,  an  intending  indorsee  wrote  his  name  by 
mistake  on  the  face  of  the  document,  and  the  notary  deleted  the 
subscription  and  filled  up  the  indorsation  with  the  holders  name, 
the  Court  sustained  the  bill  even  as  a  warrant  for  summary  dili- 
gence {I).     Where  a  bill  addressed  to  A.  and  J.  Dougal  and  Com- 
pany as  acceptors,  and  bearing  that  signature,  was  challenged  by 
them  on  the  ground  that  they  had  signed  A.*  and  J.  Dougal,  under 
which  firm  alone  they  traded,  and  that  the  words  "  and  Company  " 
had  been  unwarrantably  added  ex  post  factOf  the  Court  sustained 
the  bill  as  a  warrant  for  summary  diligence ;  being  satisfied  from 
its  appearance  that  the  words  objected  to  had  been  written  unico 
contextu  with  the  rest  of  the  subscription,  and  holding  that  as  the 
objectors  had  confessedly  accepted  the  bill  addressed  to  them  as  A. 
and  J.  Dougal  and  Company,  they  must  be  considered  as  having 
adopted  that  firm  in  regard  to  the  bill  (m).     The  addition  of  a  se- 
cond obligant  in  a  promissory-note,  and  a  second  acceptor  in  a  bill, 
after  the  documents  had  been  issued,  was  held  a  fatal  objection  un- 
der the  stamp  laws,  as  it  altered  the  obligation  to  which  the  stamp 
applied  (n).     And  altering  the  name  of  one  indorsee  frees  all  sub- 
sequent indorsees,  because  it  destroys  their  recourse ;  but  if  it  was 
done  in  honafide  for  the  purpose  of  correcting  a  mistake,  it  does 
not  destroy  the  bill  in  the  hands  of  the  indorsee  as  a  groimd  of  ac- 
tion, although  summary  diligence  is  incompetent  on  it  (o). 

§  891.  It  has  been  held  not  to  destroy  a  bill  as  a  warrant  for 
summary  diligence,  that  the  words  "  conjointly  and  severally  "  had 
been  added  to  the  address  to  two  co-acceptors ;  since  their  subscrip- 


(A)  M'Ewan  v,  Qraham,  1838,  12  S.,  110.  Here  the  Court,  satisfied  by  inspection 
that  a  name  hsA  been  erased  below  that  of  one  appearing  as  sole  acceptor,  assoilzied  in 
an  action  against  him.  (t)  Callender  v.  Kilpatrick  and  Others,  10th  Dec 

1812,  F.  C;  Hume  D.,  70  S.  Q.-^Supra,  §  801.  (*)  Fleming  v,  Scott,  1823, 

2  S.,  446— Young's  Tr.  i;.  Paisley  Bank  and  Scott  (same  case),  1881,  9  S..  674— Ow- 
tra,  Lumsden  v.  Marr,  1806,  Hume  D.,  56— 5upra,  §  801.  (/)  Russell  r. 

Mill,  1810,  Hume  D.,  68^  See  also  Grieve  v.  Miller,  1817,  noted  ib.,  68. 

(m)  Dougals  o.  Bobin,  1828,  6  S.,  604.  (ft)  Home  v.  Purres,  1886, 14 

S.,  898— Thomson  on  Bills,  77— Om/ra,  M»Ara  ».  Watson,  1828,  2  S.,  860. 

(o)  M'Ara  v.  Watson,  tupra. 


§  893.  VITIATIONS  IN  BILLS  AND  NOTES.  541 

tions  without  the  addition  bound  each  of  them  in  solidum  {p). 
But  where  a  bill  had  been  originally  accepted  by  one  party,  "  as 
cautioner,"  and  had  been  altered  by  erasure  into  "  jointly  and  seve- 
rally," the  Court  assoilzied  the  party  who  had  subscribed  as  cau- 
tioner, the  action  having  been  raised  by  one  w^ho  acquired  the  bill 
five  years  after  it  had  become  due  (r).  The  addition  to  a  bill  of 
erroneous  addresses  to  the  names  of  indorsees,  was  held  not  to  de- 
stroy recourse  against  them,  or  prevent  the  bill  from  being  a  war- 
rant for  summary  diligence  («). 

§  892.  Any  alteration  by  way  of  increase  on  the  sum  in  a  bill 
or  note  is  fatal  to  the  document  as  a  warrant  for  summary  diligence ; 
'and  unless  it  was  consented  to  before  issuing,  it  also  destroys  the 
bill  or  note  as  a  ground  of  action  {t).  But  an  alteration  to  a  small- 
er sum  seems  not  to  be  a  ground  of  challenge  by  one  profiting  by 
the  change,  which  could  not  have  been  made  for  the  purpose  of  de- 
frauding him  (w).  The  omission  of  the  word  "  poimds,"  where  it 
is  evidently  implied,  does  not  prevent  summary  diligence  on  a 
bill  (xy 

§  893.  Where -a  bill  altered  from  a  smaller  to  a  larger  sum  has 
come  into  the  hands  of  a  honajide  indorsee  for  value,  the  question, 

{p)  Gordon  v,  Sutherland,  1761,  M.,  14,677— But  see  Chitty  on  Bills,  183. 

(r)  Robertson  v,  Annan,  1826,  4  S.,  40.  («)  King  v,  Crichton,  1841, 4  D., 

62;  affd.,  2  Bell's  Ap.  Ca.,  81.  (0  Thus  in  M'Cubbin  v.  Turnbull,  1860,  12 

D.,  1128,  a  bill  for  £64,  19,  having  teen  in  nineteen  added  in  diffbrent  ink  and  handwrit- 
ing, was  held  not  to  instruct  a  claim  to  vote  for  the  trustee  in  a  sequestration.  In  Kor 
9.  M'Ewan,  1846,  7  D.,  400  ;  where  the  sum  was  on  erasure,  the  holder  was  allowed  to 
prove  that  the  alteration  had  been  consented  to  before  issuing,  the  question  arising  in  a 
claim  to  rank  for  a  dividend  in  a  sequestration.  In  Leith  v.  Elphinston,  1734,  Elcli., 
"  Writ,"  No.  1 ;  the  alteration  in  the  creditor's  handwriting  from  '*  merks  "  to  "  pounds" 
annulled  the  bill.  Query,  Is  alteration  of  the  figures  stating  the  sum  a  vitiation,  when 
the  sum  in  words  in  the  body  of  the  bill  is  correct  ?  Lord  Mackenzie  (Ordinary)  held 
it  was  not  in  M'Ewan  v.  Qraham,  1883,  12  S.,  110.  (u)  Laidlaw  v.  Park, 

1774,  M.,  16,941.        .  (x)  Gordon  v.  Sloss,  1848,  10  D.,  11,29— Phippe  v.  Tanner, 

1833,  6  Ca.  and  Payne,  488. 


7  Where  there  is  a  discrepancy  between  the  figures  on  a  bill  or  bank  cheque  and  the 
statement  of  its  amount  in  words  in  the  body  of  the  biU  or  cheque,  the  words  only  are 
to  be  regarded  ;  and  so,  where  a  bank  cheque,  when  issued  and  indorsed,  boro  in  words  to 
be  for  "  One  hundred  and  sixty  pounds,"  but  in  figures  bore  to  be  for  "£164,"  and  the 
words  were  afterwards  altered  to  "  One  hundred  and  sixty-fonr  pounds,"  the  Court  re- 
fused aU  action  on  the  draft  by  the  indorsee  against  the  indorser ;  and  the  averment  of 
the  indorsee,  that  the  alteration  had  been  made  to  correct  a  mistake,  was  held  irrelevant 
in  the  absence  of  an  averment  that  the  alteration  had  been  made  with  the  indorser's  con- 
sent. Had  both  averments  been  made  and  established,  the  action  would  have  been 
sustained ;  Edinburgh  and  Glasgow  Bank  v.  Samson,  1868,  20  D.,  1246. 
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who  must  bear  the  cousec^uences  of  the  vitiation,  depends  on 
whether  ordinary  attention  would  have  discovered  or  suspected  that 
the  bill  had  been  altered.  If  it  would,  the  loss  will  fall  on  the  in- 
dorsee ;  because  he  incurred  a  risk  which  one  using  ordinary  busi- 
ness accuracy  would  have  avoided  (y).  But  if  the  bill  has  no  sus- 
picious appearance  by  crowding,  difference  in  colour  of  inks,  in 
handwriting,  or  the  like,  the  acceptor  will  be  liable  for  the  full 
amount  (z).  "  This  proceeds,  not  on  the  principle  of  mandate,  but 
on  the  obligation  to  indemnify  loss  occasioned  by  fault  or  negli- 
gence ;  the  fault  or  negligence  being  a  good  answer  to  the  plea  of 
interpolation  "  (a).  In  two  of  the  cases  where  the  vitiation  was  ap- 
parent, charges  on  the  bill  were  sustained  to  the  extent  of  the  ori- 
ginal sums,  because  these  were  judicially  admitted  to  be  due  (6). 
But  it  seems  more  correct  to  suspend  the  charge  altogether,  and 
even  to  assoilzie  the  defender  in  an  action  laid  exclusively  on  the 
bill,  without  prejudice  to  an  action  for  the  debt,  in  which  the  bill 
would  be  an  adminicle  of  evidence  (c).® 

§  894.  Unauthorised  alteration  ex  post  facto  in  the  date  of  a 
bill  is  fatal ;  because  it  changes  the  dates  of  payment  and  prescrip- 
tion, and  makes  a  new  document,  for  which  a  new  stamp  is  re- 
quisite (rf).  And  it  is  not  necessary  to  prove  a  fraudulent  purpose 
in  altering,  as  that  will  be  presumed  until  disproved  (e).  These 
rules  hold  whether  the  bill  is  payable  on  demand  (/),  or  at  a  cer- 
tain period  after  date  (gr).     When  the  vitiation  is  manifest,  the 

(y)  1  Bell's  Com.,  890— Graham  v.  QHlesple,  1796,  M.,  1468  (next  note)— M'Lefto 
r.  Morrison,  1884, 12  S..  618— Watson  v.  Thomson,  1798,  Hume  D..  42. 

(2)  Bell's  Com.,  iupror-^  held  in  Pagan  v.  Wylie,  1798,  M.,  1660,  as  to  a  MU  ac- 
cepted for  eighty  changed  into  etghty-four^  pounds  without  crowding.  In  Grahame  r. 
Gillespie,  w^ray  two  hills  for  £60  and  £68,  lOs.,  respectively,  had  each  been  altered  aftt'r 
acceptance,  by  prefixing  the  words  ^^ftmr  hundred  and"  to  the  sum  in  the  body  of  the 
bill,  and  the  figure  4  to  the  sum  in  the  margin.  The  one  bill  not  being  crowded  or 
suspicious  looking,  was  sustained  for  the  full  sum.  But  as  the  other  "had  a  very 
crowded  appearance,"  it  was  sustained  only  for  the  original  sum,  which  was  admitte<i 
to  be  due.  "  ^he  Court  at  the  same  time  determined  several  other  cases  on  the  Min« 
grounds."    See  also  Young  v.  Grote,  1827,  4  Bing.,  268. 

(a)  Bell's  Com.,  nipra.  (b)  Watson  v.  Thomson,  supra — Grahame  v,  Gilles- 

pie, iupra,  (c)  See  M'Lean  v.  Morrison,  1884,  12  S.,  618. 

(d)  As  in  Mitchell  v.  Stewart,  1819,  Hume  D.,  78,  where  the  alteration  was  to  ft 
single  day  later.  See  also  Taylor  v.  M'Whinnie,  1806,  Hume  D.,  61— Miller  v.  Royal 
Bank,  1886,  18  S.,  818— and  cases  in  following  notes.  (e)  Murohie  v.  Macfar- 

lane,  1796,  M.,  1468  ;  16,946,  S.  C.  (/)  M^Kostie  ».  Halley,  1860,  12  D.,  12^.' 

816.  (y)  Murchie  r.  Macfarlane,  «upra— Taylor  v,  M*Whinnie,  supra — Corrie  v. 


Edinburgh  and  Glwgow  Bank  v.  Samson,  1868,  20  D.,  1246,  tupra,  {  892,  note  ^ 
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Court  at  once  refuse  action,  or  suspend  diligence,  on  the  bill  (A). 
When  it  is  not  apparent,  they  sometimes  remit  to  engravers,  and 
suspend  on  the  investigation  showing  that  it  exists  (t)  ;  or  if  the 
averment  is  offered  to  be  established  instantly,  they  may  allow  a 
proof.  If  the  bill  appears  to  be  unaltered,  and  the  allegations 
against  it  are  vague,  the  Court  will  refuse  the  suspension,  or  only 
suspend  on  caution  (k). 

§  895.  But  a  bill  altered  in  the  date  before  being  issued,  and 
by  consent  of  the  parties  to  it,  is  effectual  as  a  ground  of  action,  the 
party  founding  on  it  having  to  prove  the  facts  as  to  the  alteration  (Z). 
The  document,  however,  not  being  probative,  seems  not  to  be  a 
warrant  for  summary  diligence  (m) ;  yet,  if  the  party  suspending 
the  diligence  consents,  the  proof  as  to  the  alteration  having  been 
consented  to  before  issuing  may  be  allowed  in  the  suspension  (n). 
In  one  case  (the  authority  of  which  may  be  doubted)  suspension  of 
diligence  on  a  bill  altered  in  the  date  was  refused,  although  the 
Court  were  satisfied  from  the  circumstances  disclosed  that  the  al- 
teration had  been  made  before  the  bill  was  issued  (o). 

It  seems  to  be  incompetent  to  turn  the  charge  on  the  altered 
bill  into  a  libel  (p). 

Where  one  of  two  acceptors  altered  the  date  of  a  bill  from  Can- 
dlemas to  Lammas  (postponing  it  by  several  months),  whereupon 
it  was  signed  by  him,  by  the  drawer,  and  by  the  other  acceptor ;  in 
an  action  against  the  latter  for  payment  of  its  contents,  the  Judge- 
Admiral  assoilzied  "  in  respect  of  the  vitiation  appearing  on  the 
face  of  the  bill,  independent  of  the  other  very  suspicious  circum- 
stances of  the  case ;"  and  the  Court  of  Session  sustained  his  judg- 


Barbonr,  1825,  4  S.,  228 — Whitehead  r.  Henderson,  1886, 14  S.,  544— Armstrong  v. 
Wilson,  1842,  4  D.,  1847.  (h)  Murchie  v,  Macfarlane,  wpra  («) — Allan  v. 

Yonng,  1800,  M.,  Appx.,  "Bills,"  No.  10.  See  also  Hamilton  v.  Monteith,  1824,  8  S., 
845  (new  ed.).  (0  See  Hamilton  v.  Kinnear,  1825,  4  S.,  102. 

(*)  Stewart  r.  Bird,  1822,  2  S.  (new  ed.),  10— See  Dobie  v.  Stevenson,  1828,  2  S., 
358.  (I)  Fairweather  v,  Alison,  12th  February  1817,  F.  C— Sutherland  t».  Mor- 

rison, 1822, 1  S.,  526;  same  parties,  2  S.,  442— Dobie  v.  Stevenson,  «u/>ra— Whitehead 
V.  Henderson,  1886,  14  S.,  544— Armstrong  v.  Wilson,  1842,  4  D.,  1847— See  Miller  v. 
R4>yal  Bank,  1885, 13  S.,  818— M'Millan  ».  Stewart,  1815,  Hume  D.,  924— Cases  in  fol- 
lowing notes.  (m)  M'Kostie  v.  Halley,  1850,  12  D.,  816— Corrie  r.  Barbour, 
1825,  4  S.,  228— M*Ara  v,  Watson,  1823,  2  S.  (new  ed.),  318— M'Kay  v.  Robertson, 
1832,  10  S.,  818.  (n)  Armstrong  v,  Wilson,  «ipra— See  also  Sutherland  v,  Mor- 
rison, wpra,  and  M*Ara  v.  Wateon,  1822,  1  S.  (new  ed.),  237,  2  S.  (ib.),  318. 

(o)  Taylor  v.  M'Whinnie,  1805,  Hume  D.,  51.  (/>)  See  M'Ara  v.  Watson, 

nipra— Forrest  v.  Thomson,  1884,  12  S.,  720. 

VOL.  I.  2  M 
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ment  (r).     It  is  inconsistent  with  the  decisions  noticed  above;  and 
in  Professor  Bell's  opinion  may  admit  of  reconsideration  («). 

§  896.  Where  the  dat«  of  an  indorsation  had  been  torn  off,  and 
where  it  appeared  from  a  registered  protest  to  have  been  such  as  to 
raise  suspicion  regarding  the  indorsee's  onerosity  and  hana  fides,  the 
Court  suspended  summary  diligence  which  he  had  raised  upon  the 

biU  (0. 

§  897.  Alteration  of  the  term  of  payment  of  a  bill  is  fatal  (k). 
But  if  it  was  consented  to  by  the  parties  when  the  bill  was  made, 
the  document  will  be  a  good  ground  for  action  (x). 

§  898.  Adding  a  place  of  payment  to  a  general  acceptance  Cv-- 
and  substituting  a  different  place  of  payment  (z),  are  fatal  to  the 
bill,  unless  they  were  consented  to  before  it  was  issued  (a).  And 
a  claim  to  vote  for  the  trustee  in  a  sequestration,  where  the  debt 
was  described  as  due  by  bill,  was  rejected,  because  the  words  "  in 
London  "  in  the  lithographed  part  of  the  bill  (which  was  regular  in 
other  respects)  were  deleted.  The  Lord  Justice-Clerk  Hope,  how- 
ever, "  could  not  say  that  the  bill  would  not  be  a  good  document 
for  claiming  to  rank  upon  in  the  division  of  the  bankrupt's  as- 
sets" (6). 

§  899.  In  a  bill  bearing  to  be  "  for  value  in  trust  account,"  the 
addition  of  the  words  "  for  Mr  Pentland  "  was  held  not  to  he  fatal, 
as  they  completed  the  writing  in  accordance  with  the  fact  (c).  And 
where,  in  a  bill  bearing  to  be  "  for  value  in  account  for  business, 
the  last  two  words  were  said  to  have  been  added  without  the  accep- 
tor's  consent,  the  Court  sustained  a  charge  on  the  bill,  because  it 


(r)  Bryce  r.  Dickson,  ICth  November  ISIO,  F.  C.  {*)  1  BeU's  Com.,  892. 

(0  Kennedy  v.  Cameron,  1823,  2  S.,  192.  (u)  Hamilton  v.  KinBear,  1«^5, 

4  S.,  102— See  Rodgere  &  Co.  v.  Murdoch,  Robertson  &  Co.,  26th  December  IB^^l 
(House  of  Lords),  2  De.  and  And.,  841—1  Bell's  Com.,  891— Glen  on  BiUs,  99. 

(z)  Henderson  r.  Hay,  1802,  M.,  17,059.  In  Douglas  p.  Young,  1799,  Hume  D.M, 
note,  such  a  bill  was  sustained  as  a  warrant  for  diligence.  But  this  decision  would  pn>- 
bably  not  be  followed.  (y)  Cowie  v.  Halsall,  1821,  4  Bam.  and  Aid.,  197- 

1  Bell's  Com.,  892— Chitty  on  Bills,  182.  [2)  Tidmareh  «.  Giover,  1818. 

1  Maule  and  Sel.,  784— Bell,  ib.  (a)  1  BeU's  Com.,  892.    In  Beattje  v.  Hali- 

burton,  1828,  2  S.  (new  ed.),  199,  action  by  the  indorsee  was  sustained  against  tbe 
drawer  of  a  bill  payable  at  the  "  Leith  Company's  Bank,  Dalkeith,"  the  word  LeiA  be- 
ing on  erasure.  There  was  only  another  bank  in  the  place,  and  the  biU  was  not  said 
to  have  been  originally  payable  there.  But  the  decision  went  on  the  narrowest  »»• 
jority.  (6)  M'Cubbin  v.  Tumbull.  1860,  12  D.,  1128.  (c)  Comment*' 

Bank  v.  Paion,  1887,  15  S.,  1202.  This  was  in  an  action  by  the  discounting  btnk 
against  an  indorser. 
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was  genuine  ex  facie,  and  the  evidence  offered  to  prove  the  objec- 
tion was  inadmissible ;  but  they  delivered  no  opinion  on  the  rele- 
vancy of  the  objection  (rf).* 

§  900.  In  an  Englisli  case,  a  promissory-note,  which,  in  order 
to  correct  a  mistake  and  make  it  in  accordance  with  the  agreement 
of  the  parties,  had,  before  being  signed  or  issued,  been  altered  into 
a  bill,  was  sustained  as  a  bill  (e).  The  case  is  quoted  by  Professor 
Bell  (/)  in  support  of  the  same  rule  in  this  country. 


CHAPTER  VIL— OF  DEEDS   MUTILATED  FOR  THE   PURPOSE   OF 

CANCELLATION. 

§  991.  In  treating  of  vitiations  in  substanticdibus,  it  was  ob- 
served (a)  that  one  of  the  grounds  on  which  they  are  fatal  is,  that 
they  may  have  been  made  by  the  granter  purposely,  with  the  view 
of  cancelling  or  revoking  his  deed.  That  purpose  is  more  strongly 
marked  by  mutilating  a  document  as  a  whole ; — for  example,  by 
tearing  it  in  pieces,  or  by  cutting  away  the  subscription  or  some 
important  part  of  it. 

This  mode  of  cancellation  requires,  1st,  a  final  intention  to  re- 
voke ;  and,  2d,  an  overt  act  calculated  to  carry  out  such  an  inten- 
tion— the  one  element  distinguishing  intentional  from  accidental 


(rf)  M'KeDzie  v.  Brit.  Linen  Co.,  29th  November  1826,  F.  C.  4  S.,  231,  S.  C. 
(c)  Webber  v.  Maddocks,  1811,  8  Camp.,  1.  (/)  1  Bell's  Com.,  892. 

(a)  Supra,  i  871. 


'  The  act  19  and  20  Vict.,  c.  25,  proyides  that  where  across  a  draft  on  a  banker, 
payable  to  bearer,  or  to  order,  on  demand,  there  is  written  or  printed  the  name  of  any 
banker,  or  the  words  "  and  company,"  the  bill  shall  be  payable  only  to  or  through  some 
banker ;  and  the  act  21  and  22  Vict.,  c.  79,  provides  (J  1)  that  where  such  a  draft  is  is- 
sued, so  crossed,  the  crossing  shall  be  deemed  a  material  part  of  the  draft,  and  shall  not 
be  altered  except  to  the  effect  specially  allowed  by  the  act ;  and  if  the  draft  be  crossed 
with  a  banker's  name,  the  banker  on  whom  the  draft  is  drawn  shaU  not  pay  the  draft 
to  any  other  than  that  banker ;  (2  2)  that  the  holder  of  such  a  cheque  uncrossed  may 
cross  it  with  the  name  of  a  banker,  or  with  the  words  "  and  company,"  or  if  it  be  issued 
crossed  with  the  words  "  and  company,"  he  may  add  the  name  of  a  banker ;  and  these 
crossings  have  the  same  effect  as  if  they  were  on  the  bill  when  it  was  issued ;  ($  8) 
persons  altering  such  drafts  with  intent  to  defraud  are  guilty  of  felony ;  (§  4)  bankers 
are  not  Uable  under  the  act  if  the  crossing  be  |^ot  distinct. 

2  m2 
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mutilation;  the  other  marking  actual  and  completed,  as  distin- 
guished from  intended  or  inchoate  revocation. 

§  902.  Both  of  these  characteristics  occurred  in  the  foUowing 
cases : — Where  a  Scotchman,  who  had  long  resided  in  India,  exe- 
cuted a  will,  concluding  "  in  testimony  of  this  being  my  last  ^ill 
and  testament  I  hereto  set  my  hand  and  seal ;"  and  the  document 
was  found  in  his  repositories  with  the  part  to  which  the  seal  had 
evidently  been  affixed  cut  (not  torn)  off ;  the  House  of  Lords  held 
the  deed  to  be  cancelled,  because  the  testator  had  (besides  the  usual 
solemnities)  prescribed  a  seal  as  necessary  to  the  authentication  of 
his  will ;  and  his  cancellation  of  that  mark  of  concluded  purpose 
indicated  hi6  intention  that  the  document  should  not  receive  effect 
as  his  deed  (6).  So,  where  one  who  was  prejudiced  by  a  will  found 
in  the  deceased's  repositories,  torn  in  two  pieces,  raised  an  action  to 
have  it  declared  that  the  will  was  null  and  void,  the  Court  directed 

• 

the  party  founding  on  it  to  bring  an  action  of  proving  its  tenor,  m 
order  to  account  for  the  mutilation ;  and  the  case  was  soon  afterwards 
given  up  by  him  (c).  In  another  case  the  Court  suspended  sum- 
mary diligence  on  a  bill,  which  had  been  found  in  the  repositones 
of  the  deceased  drawer  torn  in  three  pieces,  and  had  been  pasted 
together  by  his  representatives  (d).  The  real  evidence  afforded  by 
the  mutilation  in  these  cases  raised  the  inference  that  the  act  had 
been  deliberate  and  of  purpose ;  and  it  threw  on  the  party  founding 
on  the  deed  the  burden  of  proving  some  other  intention  than  that 
of  revocation.  The  same  result  followed  in  a  case  where  a  disposi- 
tion  by  a  wife  settling  her  heritable  estates  on  certain  persons  was 
found  in  her  hands  cancelled,  and  where  she  alleged  that  it  had 
been  cancelled  accidentally,  but  this  was  not  proved ;  while  her  not 
having  judicially  ratified  the  deed  strengthened  the  probabilities 
against  its  subsistence  (e).^ 

(6)  Nasmyth  v.  Hare,  1821,  1  Sh.  Ap.  Ca.,  66,  reversing ;  noted  supra,  {{  744,  778. 
The  deed  also  bore  markings  in  pencil  and  red  ink,  which  showed  an  altered  intention. 
A  similar  case  occurred  in  America ;  Avery  r.  Pizley,  1808,  4  Massachussets  R.,  461 

(c)  Dow  V,  Dow,  1848,  10  D.,  1466.     See  also  Forbes  v.  Sinclair,  1618,  M.,  H.^' 

(d)  Thomson  v.  Bell,  1850,  12  D.,  1184.  (e)  Houston  v.  Shaw,  1711.  ^^■ 
Ap.,  662 ;  601.  The  lady  sought  to  set  up  the  deed,  because  it  was  the  onerous  consi- 
deration on  which  a  bond  of  annuity  had  been  granted  by  her  husband  in  her  favour. 


^  So  in  an  action  of  proving  the  tenor  of  a  mutual  disposition  and  setUement  of  i 
husband  and  wife,  brought  by  a  party  who  had  an  eventual  interest  under  the  d^'  '^ 
was  proved  that  the  deed  had  been  duly  executed,  but  that  when  the  husband  p^^ 
ceased,  it  was  found  that  the  name  of  the  widow  and  of  the  instrumentary  witnesses 
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§  903.  In  contrast  with  these  cases,  the  following  illustrate  the 
absence  of  one  or  other  of  the  essential  elements  of  cancellation. 
Where  a  bill  payable  to  the  drawer  was  found  in  his  pocket-book 
after  his  death,  torn  in  two  pieces,  but  apparently  in  consequence 
of  having  been  worn  at  the  fold,  the  Court  sustained  it  as  a  ground 
of  action  by  his  representatives  against  the  acceptor  (/).  In  a 
case  of  proving  the  tenor  of  a  bond  granted  by  a  principal  and 
cautioners,  the  subscription  of  the  former  had  been  almost  entirely 
torn  away ;  and  the  defender,  while  he  admittc^d  that  the  deed  had 
been  duly  subscribed,  contended  that  it  had  afterwards  been  can- 
celled; but  as  the  bond  had  been  recorded  in  the  books  of  the 
county  register,  the  Court  held  the  tenor  of  it  as  a  valid  deed  to  be 
proved,  because  it  was  to  be  presumed  that  the  mutilation  arose 
from  careless  keeping  or  accident  after  registration,  and  not  that 
the  keeper  of  the  register  recorded  as  valid  a  deed  mutilated  in  the 
signature  of  the  principal  obligant  (g).  Again,  in  an  English  case, 
where  a  testator,  angry  with  one  of  his  devisees,  began  to  tear  his 
will  in  order  to  destroy  it,  and  after  having  torn  it  into  four  pieces 
was  prevented  by  a  bystander  from  mutilating  it  farther,  whereupon 
he  put  the  pieces  together,  and  said  "  it  is  good  it  is  no  worse,  and  no 
material  part  has  been  injured ;"  the  Court,  holding  that  the  act  of 
cancellation  had  not  been  completed  when  the  testator  changed  his 
purpose,  sustained  the  torn  document  as  a  will  (A).  In  like  man- 
ner, a  deed  will  be  held  effectual  where  the  mutilation  of  it  occurred 
during  the  party's  insanity  (t)  ;  ^  and  where  it  was  done  by  a  depo- 

(/)  Irvine  v,  Lang,  1860,  2  D.,  804.  (^)  M'Dowal  v.  M*Ghie,  1718, 

6  B.  Sup.,  98.  (A)  Doe  d.  Perkes  v.  Perkes,  1820,  2  B.  and  Aid.,  489. 

(•)  Lang  V.  Bruce,  1888,  1  D.,  59.    The  proof  of  insanity  failed  in  this  case. 


(there  being  only  two)  had  been  deleted ; — and  the  widow  deponed  that  she,  without 
her  husband's  knowledge,  had  deleted  her  own  name  and  that  of  the  witnesses  in  a  fit  of 
passion  against  a  person  having  an  interest  under  the  deed,  that  she  afterwards  regretted 
what  she  had  done,  and  wrote  again  the  names  of  herself  and  the  witnesses  in  order 
to  restore  the  deed ;  the  Court  held  that  the  presumption  was,  that  the  deed  had  been 
destroyed  by  the  husband  or  with  his  sanction ;  and  that  the  unsupported  testimony  of 
the  widow  to  the  contrary  was  not  sufficient  to  overcome  that  presumption ;  Winchester 
V.  Smith,  1868,  1  Macph.,  685.  In  a  recent  English  case,  it  was  held  that  when  a  will  is 
found  mutilated  on  the  death  of  the  testator,  the  presumption  is,  that  it  has  been  muti- 
lated by  the  testator  for  the  purpose  of  cancellation  after  its  execution,  and  if  there  is  a 
codicil,  after  the  execution  of  the  codicil ;  but  the  manner  of  the  mutilation  may  show 
that  only  a  partial  cancellation  was  intended  ;  Christmas  v.  W^hinyates,  1862,  32  L.  J. 
Prob.,  73.  And  the  presumption  maybe  displaced  by  evidence;  Patten  v.  Poulton, 
1868,  Swab,  and  Trist.  Prob.,  vol.  i,  p.  66. 

2  In  an  English  case,  where,  after  a  will  had  been  duly  executed,  the  granter  be- 
came insane,  and  at  his  death  the  will  was  found  to  be  torn;  the  party  impeaching 
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sitary  acting  under  a  mistake  as  to  the  grantor's  intention  (Ir),  or 
without  sufficient  authority  to  cancel  (I). 

§  904.  It  is  held  in  England  that  when  a  deed  is  executed  in 
duplicate,  it  may  he  cancelled  by  mutilation  of  the  copy  in  the 
hands  of  the  party,  provided  his  intention  to  revoke  be  clear  (m). 
The  intention  may  be  elucidated  by  parole  evidence  (n). 

§  905.  Farther,  a  deed  will  be  held  as  constructively  cancelled, 
where  the  party  intended  to  cancel  it,  and  used  means  appropriate 
to  that  end,  but  where  without  his  knowledge  or  against  his  will 
his  purpose  was  frustrated  by  some  other  person.  This  is  well  il- 
lustrated by  an  English  case,  where  a  testator  rumpled  up  his  will 
and  threw  it  into  the  fire,  after  tearing  a  part  of  it  almost  off;  and 
where  a  bystander,  without  his  knowledge,  prevented  it  from  being 
consumed.  The  revocation  was  held  to  be  complete  (o).  In  an- 
other case,  a  wife  had  executed  a  mortis  causa  deed  in  favour  of 
her  husband,  and  delivered  it  to  him.  Shortly  before  her  death  she 
required  him  to  return  it ;  and  he  laid  it  upon  her  pillow.  She  then 
sent  for  her  brother  to  consult  him  as  to  altering  or  cancelling  the 
deed.  On  his  arrival  it  was  amissing ;  and  she  inunediately  charged 
her  husband  with  having  abstracted  it.  He  refused  to  give  it  into 
her  brother  8  hands ;  whereupon  she  became  violently  excited,  and 
fainted,  and  shortly  afterwards  died.  The  Court  held  the  deed  to 
be  annulled ;  because  the  grantor's  intention  to  reconsider  it,  with 
a  view  to  revocation  or  alteration,  had  been  defeated  by  the  party 
who  afterwards  founded  on  it  as  subsisting  {p ).  The  absence  ot 
proof  of  a  concluded  purpose  to  revoke  was  thus  supplied  by  that 
party's  wrongful  act,  on  the  maxim  omnia  presumuntnr  contra  spo- 
liatorem  ;  and  the  case  became  like  one  in  which  such  a  purpose 
had  been  frustrated  by  a  cause  beyond  the  granter's  control.  In 
another  case,  a  bond  of  provision  was  held  to  have  been  revoked, 


(*)  Ctmningham  v.  Mowat's  Tr.,  1851,  18  D.,  1376.  See  also  Walker  r.  Ronald. 
1670,  2  B.  Sup.,  146;  476.  (I)  See  MaxweU  p.  Maxwell,  1675,  M.,  12,322- 

Forbes  v.  Cullodeii,  1712,  M.,  18,236— Caree  v.  Kennedy,  1714.  M.,  18,247— Fisher  r. 
Smith,  1771,  M.,  9866--Logan  v,  Logans,  1823,  2  S.,  263— Falconer  r.  Stephen,  184^. 
1 1  D.,  220 ;  1338.  These  cases  are  noticed  fully  in  the  chapter  on  the  deliveiy  ci 
deeds.  (w)  Burtenshaw  v.  Gilbert,  1774,  1  Cowper,  49— Onions  v.  Tyiter.  1716. 

P.  Will.,  34B— Pemberton  r.  Pemberton,  1817,  18  Ves.,  810— Compared  with  Mason  v. 
IJmbrey,  mentioned  per  Mansfield  in  4  Burr.,  2Glo.  («)  Per  Mansfield  in 

Burtenshaw  v.  Gilbert,  wupra,  (o)  Bibb  v.  Thomas,  1749,  2  W.  Blackst,  1043. 

{p)  Buchanan  w.  Paterson,  1704,  M.,  15,932. 

I  ho  will  was  required  to  prove  that  it  had  been  torn  while  the  granter  was  sane;  Hum.- 
r.  Bernill,  1858,  Swab,  und  Trit^t.  Proh.,  153. 


/ 
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where  the  granter  had  on  deathbed  desired  his  wife  to  cancel  or 
burn  it,  but  she  had  neglected  to  do  so  (r).  And  such  directions, 
if  clear,  are  relevant  to  infer  cancellation,  although,  as  seen  in  a 
subsequent  chapter,  it  is  usually  a  difficult  matter  to  prove  them  («). 
Of  course  a  mere  inchoate  intention  to  revoke,  when  frustrated  by 
accident,  or  by  some  cause  not  attributable  to  the  wrongful  inter- 
ference of  the  party  favoured  by  the  deed,  will  not  infer  cancella- 
tion (^). 

§  906.  In  general,  cancelling  a  deed  produces  the  same  effect 
as  if  the  deed  had  never  existed.  But  the  Court  have  looked  at  a 
cancelled  codicil  in  interpreting  terms  used  in  the  trust-deed  to 
which  it  referred  (m).  And  where  a  person  had  in  liegepoustie  exe- 
cuted a  deed,  laying  certain  burdens  on  her  heir-at-law ;  which  deed 
was  found  cancelled  by  the  subscription  being  torn  from  two  of  the 
pages ;  in  a  reduction  by  the  heir  of  a  subsequent  deed  in  similar 
terms,  but  extending  the  period  for  paying  the  sums  provided  in 
tlie  first  deed,  the  Court  held  that  the  existence  of  the  first  deed, 
although  cancelled,  excluded  the  heir's  reduction.  The  ratio  deep- 
dendi  was,  that  as  the  first  deed  had  been  cancelled  on  the  footing 
of  the  second,  which  was  more  favourable  to  the  heir,  being  effec- 
tual, he  had  not  suffered  lesion  by  the  granting  of  the  second 
deed  (x).  The  judgment,  however,  was  pronounced  on  the  opinions 
of  a  bare  majority  of  four  to  three  judges ;  and  as  it  altered  the  in- 
terlocutor of  the  Lord  Ordinary,  it  cannot  be  regarded  as  authorita- 
tive. In  a  subsequent  case  the  question  was  debated,  but  not  de- 
termined, whether  a  testament,  which  revoked  all  former  ones, 
having  been  burnt  by  the  testator,  could  be  revived  to  the  effect  of 
operating  a  revocation  of  a  previous  testament  (y).  The  Court 
considered  that,  in  the  absence  of  any  farther  indication  of  the  de- 


(r)  Chisholm  v.  Chisholm,  1678,  M.,  12,820.  («)  See  the  sections  on  deeds 

delivered  by  the  granter  to  a  third  person  as  custodier,  ^  960,  et  »eq. 

(t)  Walker  o.  Steele,  1825,  4  S.,  828.  Here  a  testator,  two  or  three  days  before  her 
death,  desired  her  agent  to  return  her  will  in  order  that  it  might  be  cancelled ;  but  he 
delayed  to  do  so  without  any  intention  to  defeat  her  purpose,  and  she  died  in  the  inter- 
val. The  Court  regarded  this  as  merely  an  intention  to  revoke,  which,  for  all  that  ap- 
peared, might  have  been  afterwards  abandoned.  (u)  Adv.-Gen.  v.  Smith  (in 
Exchequer),  1862,  14  D.,  585.  See  contra^  Hughes  v.  Turner,  1885,  8  ^y.  and  Kee., 
696.  (z)  Mure  v.  Mure,  Ist  June  1818,  F.  C.  The  first  deed  had  been  can- 
celled by  the  grantor's  agent,  acting  (as  he  deponed)  by  her  directions.  This  decision 
is  supported  by  Onions  v,  Tyrer,  1716,  1  P.  Will.,  845,  where  the  cancellation  of  one 
wiU  in  the  supposition  that  another  in  similar  terms  was  validly  executed,  which  it  was 
not,  was  held  not  to  let  in  the  Iicir-at-Iaw.  See  also  per  L.  Mansfield  in  Burtenshaw  v. 
(Gilbert.  1774,  1  Cowp.,  62.                    (y)  Howdcn  v.  Huwdon,  8th  July  1816,  V.  C. 
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ceased's  intentions,  the  deed^which  had  been  destroyed  must  be  re- 
garded as  if  it  had  never  been.     This  is  the  rule  in  England  (z).' 

The  subject  of  this  chapter  is  resumed  in  noticing  actions  of 
proving  the  tenor  of  mutilated  deeds,  and  the  delivery  of  deeds  to 
a  depositary  with  directions  from  the  grantor  as  to  disposing  of 
them. 


CHAPTER  VIII. — OF  THE  IMPROBATION  OF  DEEDS  WHICH  ARE 

PROBATIVE  EX  FACIE, 

§  907.  The  solemnities  for  the  authentication  of  deeds  are  de- 
signed for  securing  genuine  subscription,  by  throwing  obstacles  in 
the  way  of  forgery,  and  furnishing  means  for  detecting  it.  But  as 
a  deed  apparently  complete  in  the  subscription  of  the  party  and 
witnesses,  and  bearing  a  formal  testing  clause,  may  be  fabricated, 
or  may  want  the  essentials  of  a  legal  attestation,  the  question  re- 
mains, By  what  means  may  such  frauds  and  irregularities  be  di^ 
covered  ?  The  rule  on  the  point  is,  that  while  a  deed  formal  exfaat 
is  probative  in  a  high  degree,  it  vdll  be  reduced  upon  proof,  direct 
or  indirect,  that  the  subscriptions  of  the  party  or  witnesses  are 
forged,  or  that  the  witnesses  did  not  know  the  granter,  or  did  not 
see  him  subscribe,  or  hear  him  acknowledge  his  subscription. 

§  908.  In  all  such  cases  the  most  direct  evidence  is  that  of  the 
attesting  witnesses.  They  are  therefore  always  admissible  (a) ;  but 
when  the  objection  is  that  they  attested  without  knowing  the  party 
or  having  the  subscription  written  or  acknowledged  in  their  presence, 
they  may  decline  answering ;  because  the  case  involves  a  criminal 
charge  against  them  as  accessories  to  forgery  (6). 

(a)  Goodright  ».  Glazier,  1770,  4  Burr,  2512— Harwood  v,  Goodright,  1774, 1  Cowp.. 
92.  (a)  Ersk.,  4,  4,  70 ;  BeU  on  Testing  Deeds,  235 ;  cases  in  foUowing  notes. 

In  Frank  ».  Frank,  1798,  M.,  16,822;  affd.,  15  Fac.  Col.  (folio),  758,  it  is  said  to  h»w 
"  been  the  uniform  practice  to  examine  instrumontary  witnesses,  and  the  objection  goe^ 
only  to  their  credibility."  {h)  Frank  v,  Frank,  «ttpra— Cleland  v,  Cleland,  1837, 

1  D.,  254.  See  the  chapter  on  questions  which  witnesses  may  decline  to  answer, 
I  2016,  et  acq. 


«  The  English  cases  quoted  were  decided  prior  to  the  English  act  7  WiU.  IV,  9Sid 
1  Vict.,  c.  26,  the  22d  section  of  which  provides  that  no  will  or  codicil  which  has  been 
revoked,  shall  be  revived,  except  by  re-execulion  of  it,  or  by  a  codicil.  In  a  recent  esse, 
where  a  wiU,  which  revoked  all  previous  wills,  was,  when  last  seen,  in  the  testators 
possession,  but  could  not  be  found  at  his  death ;  the  Court  presumed  that  he  had  de- 
stroyed it  animo  eaneeUandi,  and  held  tliat  he  had  died  intestate ;  Brown  v.  Brown,  18^* 
8  EUis  and  Blackb.,  876. 
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§  909.  The  weight  due  to  their  testimony  varies  with  the 
grounds  of  reduction  and  the  circumstances  of  each  case. 

If  they  deny  their  supposed  signatures,  the  jury  must  determine 
the  question  of  forgery  of  these,  or  mistake  in  identity  of  the  wit- 
nesses, upon  the  whole  evidence  in  the  case ;  which  does  not  neces- 
sarily involve  any  imputation  on  the  witnesses'  credibility  (c). 

§  910.  Where  they  depone  that  the  subscriptions  are  theirs, 
but  do  not  recollect  (without  expressly  denying)  that  they  saw  the 
granter  sign,  or  heard  him  acknowledge  his  subscription,  the  deed 
will  be  sustained  ;  because  the  crime  of  falsely  attesting  is  not  to  be 
presumed,  and  because  the  attestations  of  the  witnesses  are  much 
more  trustworthy  evidence  than  their  subsequent  non-recollection, 
especially  if  they  were  in  the  practice  of  frequently  attesting  deeds, 
and  if  the  question  occurs  several  years  after  tlie  date  of  the  deed  (d). 
The  presiding  judge  will  therefore  direct  tlie  jury  in  point  of  law 
that  it  is  insufficient  to  cut  down  the  deed  that  one  or  both  of  the 
instrumentary  witnesses  depone  "  non  memini"  (e). 

§  911.  There  is  much  more  difficulty  where  the  witnesses  ad- 
mit their  signatures,  but  state  distinctly  that  they  did  not  see  the 
granter  sign,  or  hear  him  acknowledge  his  subscription.  In  sucli 
cases  either  the  attestations  were  culpably  false,  or  the  witnesses 
when  examined  misstate  the  fact  intentionally,  or  from  want  of  re- 


{e)  See  Commissary  of  Glasgow  v.  Nimmo,  1678,  M.,  12,661— Henderson  v,  Mon- 
teith,  1678,  M.,  11,662;  12,669;  8  B.  Sup.,  242,  S.  C.  In  Tennant  v,  Tennant,  1676, 
M.,  12,667,  where  a  person  supposed  to  be  one  of  the  witnesses  denied  the  subscription, 
there  was  another  person  of  the  same  name ;  and  the  Court  refused  to  reduce  the  deed, 
as  that  person  had  not  been  examined.  See  a  somewhat  similar  point  in  Stewart  t;. 
KirkhiU,  1672,  M.,  12,664.  See  also  Settons  v.  Settons,  1816,  1  Mur.,  9,  where  the  wit- 
ness did  not  sign,  but  touched  the  pen  of  another  person  signing  for  her,  in  consequence 
of  which  the  deed  was  reduced. 

(rf)  See  Bell  on  Testing  Deeds,  272— Sim  v.  Donaldson,  1708,  M.,  16,718;  16,891 
—Young  r.  Glen,  1770,  M.,  16,906;  Hailes,  864,  S.  C— Irving  v.  Maxwell,  1706,  4  B. 
Sup.,  627  -Frank  v,  Frank,  1798,  M.,  16,822,  supra— Per  Lord  Giiford  in  Smith  v.  Bank 
of  Scotland,  1824,  2  Sh;  App.,  287,  affirming,  26th  January  1821,  F.  C— See  also  (be- 
fore the  act  1681)  Stewart  v.  KirkhiU,  1672,  M.,  12,664.  In  Buchanan  v,  Buchanan, 
1810,  Buch.  Rep.,  88,  a  testamentary  writing  bearing  to  be  holograph  and  attested  by 
two  witnesses,  but  without  statutory  solemnities,  was  challenged  as  forged.  One  of  the 
witnesses  had  died,  the  other  (a  writer's  clerk  in  the  habit  of  witnessing  deeds)  believed 
the  signature  to  be  his,  but  could  give  no  account  of  the  attestation,  of  which  he  had 
not  any  recollection.  The  Lord  Justice-Clerk  (Charles  Hope),  in  delivering  the  judg- 
ment of  the  Court  (p.  106),  said  that  this  was  little  more  than  the  testimony  of  one  man 
to  the  handwriting  of  another.  The  other  evidence  against  the  authenticity  was  very 
strong ;  and  the  document  was  reduced. 

{e)  Per  Lord  Cockburn  in  Anderson  v.  Bank  of  Scotland,  1836,  9  S.  Jur.,  63 — Don- 
aldson V.  Stewart,  184  ,  4  P.,  1215,  per  Lord  Justice-Clerk  Hope. 
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collectiou.  Every  sucli  witness  is  open  to  grave  suspicion  ;  his 
testimony  should  be  sifted  and  weighed  with  the  greatest  care,  and 
should  be  disregarded  unless  with  the  other  evidence  it  produces  a 
clear  conviction  that  the  deed  is  falsely  attested  (/).      It  is,  there- 

(/)  In  Smith  v.  Bank  of  Scotland,  1824,  2  Sh.  App.  Ca.,  287,  affirming,  2oth  June 
1821,  F.  C,  Lord  Gifford  observed — The  instrumcntary  witnesses,  "  if  they  are  compe- 
tent witnesses,  are  to  have  their  evidence  looked  at  with  the  greatest  suspicion ;  aatl 
your  Lordships  ought  to  be  fully  satisfied  not  only  by  their  evidence,  but  by  corrobora- 
tive proof.     It  ought  U)  be  most  overwhelming  evidence  before  your  Lordships  attend  to 
such  testimony."    One  of  the  witnesses  had  died ;  the  other  admitted  his  subscriptiou. 
but  said  he  had  not  seen  the  granter  sign,  or  heard  him  acknowledge  his  signature. 
His  Lordship  therefore  thought  the  Court  of  Session  were  justified  in  saying  they  would 
"  rather  give  credit  to  the  witness'  subscription  at  the  time,  than  to  his  testimony  at 
the  expiration  of  so  many  (fifteen  or  sixteen)  years,  and  after  the  death  of  the  other 
witness,  who  might  bave  contradicted  him.'*     In  Curruthers  v.  Graham,  1790,  Bell's 
Octavo  Ca.,  265,  where  one  of  the  attesting  witnesses  swore  that  the  deed  signed  vm 
dift'erent  from  that  which  had  been  read  over  to  the  granter.  Lord  Eskgrove  said,  "  I 
cannot  give  credit  to  the  allegation  on  the  credit  of  one  admitting  he  was  art  and  part 
in  the  deceit."    In  Anderson  v.  Bank  of  Scotland,  1836,  9  Sc.  Jur.,  68,  Lord  Cockbum 
charged  the  jury — "  If  the  instrumentary  witness  denies  having  seen  the  granter  sub- 
scribe, he  convicts  himself  of  a  crime  of  a  heinous  nature ;  and  he  is  therefore  placed  in 
a  situation  in  which,  if  he  is  entitled  to  an  iota  of  credit,  certainly  no  one  witness  could 
ever  possibly  be  entitled  to  less.     In  so  far,  therefore,  as  his  testimony  goes,  no  Court  in 
the  universe  would  attach  any  weight  to  it.     In  order,  therefore,  to  make  him  credible, 
he  must  be  corroborated  ;  and  the  question  is,  has  he  been  corroborated  ?  "    After  notic- 
ing that  the  corroborating  evidence  was  exceedingly  weak,  his  Lordship  added,  "I  de- 
duct the  evidence  of  Ferries,  the  instrumentary  witness,  as  almost  wholly  worthless.' 
It  is  thought  that  this  learned  judge  took  too  strong  a  view  against  the  witness ;  &nd 
that  the  following  charges  of  the  Lord  Chief-Commissioner  (Adam)  are  more  oomvt. 
In  Harkness  v.  Harkness,  1821,  2  Mur.,  661,  that  learned  judge  charged  the  jury  that 
the  evidence  of  witnesses  sgainst  their  attestations  "  must  be  narrowly  examined,  and 
weighed  in  the  nicest  scales."     In  M'Dougal  v.  Wighton,  1830,  6  Mur.,  115,  his  Lord- 
ship observed,  more  copiously,  "  in  Lord  Fife's  case.  Lord  £ldon  says  their  evidence 
ought  to  be  sifted  and  attended  to  with  care  and  suspicion.    Lord  Mansfield  says,  he 
would  receive  such  a  witness,  but  tell  the  jury  not  to  believe  him ;  and  Lord  Kenyon 
adopted  the  same  view.     It  api)ear8  to  me  that  Lord  Eldon's  is  the  soundest  view.    ^^  c 
admit  the  witness,  because  the  objection  goes  to  his  credit,  but  it  is  for  the  jury  to  weigh 
it  in  scrupulous  scales."     In  his  charge  in  Fife  v.  Fife's  Trustees,  1825,  8  Mur.,  505. 
also,  the  Lord  Chief-Commissioner  expressed,  but  not  at  such  length,  his  preference  for 
Lord  Eldon's  opinion  to  those  of  Lords  Mansfield  and  Kenyon.     So,  in  Aitchison  v. 
Patrick,  1836,  16  S.,  360,  in  a  challenge  of  an  execution,  Lord  Justice-Clerk  Boyle 
charged  the  jury  that  *'  the  messenger's  evidence  in  contradiction  of  his  own  writ  must 
be  scrupulously  considered."     In  Cleland  t;.  Cleland,  1838,  1  D.,  254,  in  a  motion  by 
the  challenger  of  the  deed  for  a  new  trial,  on  the  ground  that  the  jury  found  for  the 
deed,  although  both  instrumentary  witnesses  contradicted  their  attestations,  Lord  Cok- 
house  said  '*  I  must  deal  with  the  statement  of  each  of  these  witnesses  as  one  emitted 
by  a  man  not  omni  exceptione  major;  but,  on  the  contrary,  labouring  under  very  grave 
huspicion."     His  Lordship  quoted  from  Mr  Tait's  work  (p.  1 38)  the  following  passage 
which  he  conceived  to  be  accurate  and  well  founded, — •*  Tlir  evidence  of  witneaaci  in 
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fore,  the  duty  of  the  presiding  judge  to  direct  the  jury  that  the 
evidence  is  of  this  questionable  character  (g)} 

§  912.  Where  the  iiistrumentary  witnesses  merely  depone  that 
the  granter  8  hand  was  led,  they  do  not  necessarily  contradict  their 
attestations,  because  they  may  have  believed  such  a  subscription  to 
be  regular.  In  a  case  of  this  kind  (h)  Lord  Meadowbank  directed 
the  jury  that  such  a  witness  came  before  them  "  under  peculiar  cir- 
cumstances," and  that  it  would  be  for  them  to  consider  how  far  the 
whole  circumstances  touching  his  position  ought  to  be  held  as  af- 
fecting his  credibility. 

§  913.  Before  civil  causes  came  to  be  tried  by  jury,  the  Court 
repeatedly  cut  down  deeds,  where  both  of  the  instrumentary  wit- 
nesses contradicted  their  attestations,  and  their  evidence  was  corro- 
l)oratcd  (f).  But  where  one  witness  deponed  negative,  and  the 
other  "did  not  remember  the  parties  signing  or  acknowledging 
their  subscriptions,"  and  "thought  he  could  say  decidedly"  that 
they  did  not  do  so  in  his  presence,  the  Court  refused  to  reduce  the 

such  circumstances  must  always  be  received  with  caution  and  suspicion,  more  especially 
if  their  depositions  on  oath  shall  directly  contradict  the  assertion  of  the  testing  clause 
under  their  hand ;  but  the  point  at  issue  in  each  case  resolves  itself  ultimately  into  a 
question  of  the  credibility  of  testimony,  for  the  consideration  of  a  jury  or  a  judge  to 
whom  it  may  be  submitted."  At  the  same  time,  there  is  a  good  deal  of  truth  in  Lord 
Gillies'  remarks  in  this  case  of  Cleland,  that  witnesses  "  do  not  know  that  they  commit 
a  great  offence  by  attesting  a  deed,  if  they  neither  see  the  granter  sign  nor  hear  him 
acknowledge  his  subscription."  "  It  is  notorious  that  the  witnesses  generally  are  igno- 
rant of  the  law,  and  sign  as  they  are  bid,  without  either  inquiry  or  explanation."  Ac- 
cordingly, his  Iiordship  did  not  think  their  evidence  against  their  attestations  to  be 
**  liable  to  so  much  suspicion  as  many  of  our  judges  have  affixed  to  it."  i 

(ff)  Cases  in  preceding  note.  (h)  M*Dowall  t^.  W^ighton,  1888,  Macf. 

Rep.,  142.  (t)  See,  for  example,  the  foUowing  cases,  Forbes  v.  Reid,  1698,  4 

B.  Sup.,  404— Allan  v.  M'Kean,  1808,  Hume  D.,  914— Young  v.  Ritchie,  1761,  M., 
17,047— Miller  r.  BothweU,  1671,  M.,  12,819— Welsh  r.  Welsh,  1794,  BeU's  Octavo  Ca., 
44— Allan  v.  Blair,  1684,  M.,  13,942 ;  2  B.  Sup.,  58,  S.  C. 


1  In  a  recent  case  the  Lord  Justice-Clerk  (Inglis)  seemed  to  entertain  the  opinion — 
(piotid  in  note  (/)— expressed  by  Lord  Gillies  on  this  point ;  Morrison  v.  Maclean's 
Tnistees,  1862, 24  D.,  629.  Lord  Cowan  adopted  the  views  of  Lord  Corehouse  in  Cleland 
V.  Cleland ;  Morrison  v.  Maclean's  Trustees,  1863, 1  Macph.,  804.  In  this  case  testamen 
tary  deeds  were  challenged  on  the  ground  that  the  instrumentary  witnesses  did  not  see 
the  testator  subscribe,  or  hear  him  acknowledge  his  signature.  The  jury  sustained  the 
deeds ;  and  the  Court,  on  a  motion  for  a  new  trial,  held  that  when  a  jury,  disbelieving 
the  uncorroborated  testimony  of  instrumentary  witnesses  who  deponed  that  they  did' 
not  see  the  granter  sign  or  hear  him  acknowledge  his  signature,  sustain  the  deed,  thp 
Oourt  will  not  grant  a  new  trial,  on  tlie  ground  that  tho  jury  nliould  have  believed  those 
witnesses. 
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deed,  which  was  not  alleged  to  be  forged  {k).  The  deed  wm  almost 
always  sustained  w^here  one  of  the  witnesses  deponed  against  his 
attestation,  and  the  other  was  dead  (T),  or  not  adduced  (m).  A 
fortio7*i,  this  was  done  where  the  second  witness  supported  the 
deed  (n),  or  where  the  repudiating  witness  was  contradicted  by 
other  evidence  (o). 

§  914.  These  principles  seem  to  have  been  disregarded  in  an 
old  decision  (p),  where  the  deed — a  will,  rational  in  its  bequests — 
had  been  executed  notarially.  Both  of  the  notaries  and  the  four 
instrumentary  witnesses  swore  to  having  heard  the  deed  read  over, 
the  notaries  stating,  also,  that  the  deceased  said  she  was  pleased 
with  it.  The  notaries  and  a  bystander  distinctly  deponed  that  au- 
thority to  sign  had  been  given  by  the  testator,  both  verbally  and 
by  touching  the  notaries'  pens ;  and  one  of  the  instrumentary  wit- 
nesses saw  her  deliver  the  pen  to  the  notaries,  but,  having  been 
some  distance  from  the  bed  where  she  lay,  did  not  hear  her  speak. 
The  other  three  witnesses  heard  the  notaries  ask  the  deceased  if 
she  could  wTite ;  and  they  put  their  names  to  the  deed,  believing  it 
to  be  her  testament ;  but  they  distinctly  swore  that  they  did  not 
hear  her  answer  the  notaries'  question,  or  hear  or  see  her  give  them 
authority  to  sign,  either  verbally  or  by  touching  their  pens.  There 
was  also  proof  of  her  having  afterwards  spoken  of  the  document  as 
her  will.  On  the  w^hole  evidence  the  Court  reduced  the  will,  "  It 
was  observed  on  the  bench  non  deficit  Jus  sedprobatio.  In  the  case 
of  notaries  the  greatest  strictness  ought  to  be  observed,  and  they 
ought  not  to  be  allowed  to  dispense  with  any  part  of  the  forms." 
The  author  of  several  learned  treatises  on  conveyancing  (r)  serious- 
ly questions  this  decision,  and  states  that  he  "was  authorised  by 
the  opinions  of  the  Court  to  say  it  was  ill  decided  " ;  and  that,  if  it 
had  been  properly  argued,  the  result  would  have  been  different, 

(k)  Goodie  v.  Buchan,  1828,  2  S.,  482.  See,  in  support  of  this  view,  opinions  in 
Cleland  ».  Cleland,  1838,  1  D.,  264.  (/)  Sibbald  ©.  Sibbald,  1776,  M.,  16.906 

— Gibson  v.  Kennedy,  1818,  Hume  D.,  160 — BeU  on  Testing  Deeds,  273.  See  coiUra, 
Stevenson  v.  Stevenson,  1082,  M.,  16,886,  which  is  very  meagerly  reported. 

(m)  See  Stewart  v,  Kirkhill,  1672,  M.,  12,654— Tennant  v.  Tennant,  1676,  M., 
12,667,  noticed  above,  g  909  (c).  (n)  Henderson  v.  Monteith,  1678,  M.,  11,562; 

12,669;  8  B.  Sup.,  242,  S.  C.  But  see  Commissary  of  Glasgow  v.  Nimmo,  1678,  M., 
12,661,  where  the  Court  in  the  specicd  circumstances  held  the  deed  null,  but  assoilzied 
from  the  conclusion  of  forgery.     There  was  other  evidence.  (o)  Henderson  v. 

Monteith,  supra — Frank  v.  Frank,  wpra  (a) — Bell  on  Testing  Deeds,  272 — Farmers  v, 
Myles,  1760,  M,,  16,849.     See  also  Richardson  v.  Newton,  28th  Feb.  1811,  F.  C. 

(/>)  Farmers  v.  Myles,  25th  June  1760,  F.  C,  and  session  papers  (Amiston  Coll., 
vol.  6,  No.  12,  Advocates*  liibrary).  (r)  Bell  on  Testing  Docds,  241,  244. 
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§  915.  Dead  witnesses  are  presumed  to  depone  in  support  of 
their  attestations ;  but  this  ought  not  to  be  held  as  a  full  contradic- 
tion of  a  surviving  witness  who  depones  negative  (s), 

§  916.  When  the  case  occurs  before  a  jury  (t),  if  the  only  evi- 
dence against  the  deed  is  one  of  the  instrumentary  witnesses,  the 
presiding  judge  will  have  to  direct  the  jury  in  point  of  law  to  find 
the  objections  not  proved ;  because  the  evidence  of  one  witness  un- 
corroborated, is,  in  point  of  law,  insufficient  proof  on  any  issue  («). 
Where  there  is  corroborating  evidence,  or  where  both  instrumen- 
tary witnesses  depone  against  the  deed,  the  case  will  go  to  the  jury 
under  a  direction  as  to  the  credibility  of  the  witnesses  and  the  cir- 
cumstances of  the  case  (x).^ 

§  917.  As  such  questions  usually  require  a  balancing  of  doubt- 
ful and  contradictory  evidence,  in  which  a  great  deal  depends  on  the 
appearance  and  manner  of  the  witnesses  examined,  and  on  general 
impressions  of  credibility  which  cannot  be  conveyed  by  a  written 
proof,  they  are  more  bkely  to  be  correctly  decided  by  a  jury,  or  by 
a  judge  hearing  the  evidence  in  person,  than  by  the  Court  reading 
depositions  taken  on  commission,  or  printed  notes  of  evidence  led 
at  a  trial.  Accordingly,  if  the  proof  is  sufficient  in  p^int  of  law 
to  entitle  the  jury  to  entertain  it,  their  verdict  will  stand,  unless  on 


(«)  Eisk.,  4p  4,  70 ;  remarking  on  Stair,  4,  20,  28.  (t)  In  Uie  Court  of 

Session  such  cases  usually  go  to  a  jury.  In  inferior  courts  (where  they  seldom  occur; 
a  record  is  made  up  on  the  point  by  articles  improbatory  and  approbatory. 

(u)  Cleland  v.  Gleland,  1887  (1st  trial),  15  S.,  1246.  From  this  case  it  appears  that 
if  the  judge,  while  directing  the  jury  that  they  may  find  against  the  deed,  provided  they 
believe  the  evidence  of  one  of  the  witnesses  deponing  against  it,  does  not  also  point  out 
the  necessity  for  that  evidence  being  corroborated  in  their  judgment,  the  Court  will 
grant  a  new  trial ;  because  the  judge's  charge  left  the  jury  to  find  against  the  deed  on 
the  evidence  of  one  witness  uncorroborated. 

(z)  In  Harkness  v.  Harkness,  1821,  2  Mur.,  658,  where  the  proof  against  the  deed 
consisted  of  one  instrumentary  witness  corroborated  by  facts  and  circumstances,  the 
jury  found  that  the  signature  was  not  genuine.  In  Cleland  v,  Cleland  (2d  trial),  1888, 
1  D.,  254,  both  witnesses  deponed  against  the  deed,  yet  the  verdict  sustained  it.  In 
E.  Fife  V,  E.  Fife's  Trs.,  1825,  8  Mur..  504 ;  4  S.,  886 ;  affd.,  2  W.  S.,  166 ;  where  both 
witnesses  deponed  that  one  of  them  had  not  seen  the  granter  subscribe  or  heard  him 
acknowledge  his  subscription,  and  their  evidence  was  corroborated  by  circumstances, 
the  verdict  was  against  the  deed,  which  had  unquestionably  been  signed  by  the  granter. 
In  Graham  t^.  Johnstone,  1888,  Macf.  R.,  140,  also,  the  jury  gave  effect  to  the  witnesses' 
depositions  which  were  corroborated  by  evidence  of  handwriting  adduced  to  support  an 
allegation  of  forgery. 


2  MorriEon  v.  Maclean's  Trustees,  tvpra,  {911,  note  i. 
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a  motion  for  a  new  trial  the  Court  consider  it  to  be  clearly  against 
evidence  (y). 

§  918.  Besides  the  direct  evidence  which  has  thus  been  noticed, 
proof  in  improbation  of  deeds  usually  embraces  evidence  of  hand- 
writing. This  may  be  derived  either  (Ist)  from  witnesses  who 
have  become  familiar  with  the  handwriting  of  the  person  alleged 
to  have  written  or  signed  the  deed ;  or  (2rf)  from  comparison  of 
that  document  with  his  genuifte  writings, — such  comparison  being 
made  by  the  judge  or  jury  trying  the  case,  or  by  skilled  witnesses 
examined  before  them. 

§  919.  The  first  of  these  kinds  of  proof  is  competent  in  all  causes, 
civil  («)  or  criminal  (a),  where  the  genuineness  of  a  document  is  in 
issue  ;  and  for  the  obvious  reason,  that  every  educated  and  intelli- 
gent person  can  recognise  with  more  or  less  confidence  specimens 
of  handwriting  with  which  he  is  familiar.  Most  people  can  thus  not 
only  identify  writings  with  marked  peculiarities,  but  can  recognise 
those  less  manifest  characteristics  which  distinguish  one  person's 
handwriting  from  others  which  resemble  it,  and  from  forgeries. 
Imitations  of  handwritings,  indeed,  rarely  escape  detection  by  an 
eye  which  is  familiar  with  the  party's  autograph  ;  for  they  usually 
bear  marks  of  constraint,  of  having  been  written  in  fragments,  and 
been  repeatedly  gone  over  or  "  painted,"  which  contrast  with  the 
freedom  and  fluency  of  genuine  writings.  This  identification  of 
handwriting  does  not  arise  from  a  critical  examination  of  the  indi- 
vidual letters,  but  rather  from  a  general  impression  derived  from 
the  writing  as  a  whole.  It  resembles  the  recognition  of  a  friend 
from  a  momentary  glance  at  his  face,  without  precisely  observing 
his  features  (6) ;  and  it  is  subject,  in  even  a  greater  measure,  to  de- 
grees of  trustworthiness  and  risk  of  mistake.  Its  value,  therefore, 
varies  with  the  intelligencre  of  the  witnesses,  and  their  opportunities 
for  having  become  familiar  with  the  genuine  handwriting  of  the 
individual  concerned.  And  as  illness,  strange  dress,  or  unusual  at- 
titude, and  the  like,  cause  mistakes  in  identifying  an  individual ;  so 
a  bad  pen,  or  rough  paper,  a  shaking  hand,  hurry,  and  many  other 

(y)  So  held  in  Cleland  v.  Cleland,  aupra^  where  the  jury  in  the  second  trial  found 
in  favour  of  the  deed,  and  the  Court  refused  a  motion  for  a  third  trial ;  although  the 
first  jury  (15  S.,  1246)  had  found  against  the  deed  upon  weaker  proof  of  improbation. 

{s)  Stair,  4,  20.  24— Ersk.,  4,  4,  71— Tait.,  Ev.,  148.  (a)  2  Hume,  «95- 

Bumett,  660.  (h)  This  remark  has  been  often  made,  as  in  Paul  v.  Harper, 

1882, 10  S.,  491,  per  Lord  Chief  Commissioner;  and  in  TumbuU  v,  Doods,  1844, 6  P, 
902,  per  Lord  Mackenzie. 
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things,  change  the  appearance  of  a  person's  handwriting.  There  are 
also  resemblances  in  handwritings,  especially  among  pupils  of  the 
same  writing-master,  and  clerks  trained  in  the  same  oflSce;  as  there 
are  likenesses  among  members  of  the  same  family,  and  occasionally 
between  persons  not  related. 

§  920.  Much  caution  and  discrimination,  therefore,  is  required 
in  weighing  this  kind  of  evidence.  It  ought  never  to  be  regarded 
as  full  proof  for  the  Crown  in  criminal  trials  (c) ;  and  even  in  civil 
cases  corroborative  evidence  should  be  required,  unless  the  proof  of 
handwriting  is  so  full  and  clear  as  to  shift  the  onus  probandi.  Con- 
tradictory evidence  of  this  kind,  also,  is  frequent ;  the  opposite  sets 
of  witnesses  speaking  with  confidence,  and  apparently  from  equally 
sufficient  data  (d). 

§  921.  The  ground  of  the  witnesses'  opinion  is  therefore  an  im- 
portant element  in  estimating  their  evidence.  That  which  is  least 
subject  to  error  is  having  frequently  seen  the  person  write.  Similar 
to  this,  and  in  general  equally  satisfactory,  is  having  often  seen  spe- 
cimens of  his  handwriting,  which  he  has  acted  upon  or  recognised 
as  genuine,  or  which  have  occurred  in  the  course  of  a  correspondence 
carried  on  upon  the  footing  of  his  letters  being  authentic.  There  is, 
however,  no  rule  of  law  defining  a  certain  amount  of  acquaintance 
with  the  handwriting  as  indispensable ;  but  the  opinion  of  each  wit- 
ness goes  to  the  jury  along  with  the  data  on  which  it  has  been 
formed  (e).    At  the  same  time,  the  genuineness  of  the  writings  upon 


(c)  2  Hume,  396 — Tait  £v.,  142.  In  Algernon  Sidney's  trial,  the  inf anions  Jeffries 
directed  the  jury  that  the  evidence  of  three  witnesses  acquainted  with  the  prisoner's 
handwriting  was  full  and  satisfactory  proof.  But  the  act  reversing  his  attainder  pro- 
ceeds on  the  preamble  that  he  was  convicted  "  without  sufficient  legal  evidence ;"  there 
having  been  found  in  his  closet  a  paper  which  "  was  not  proved  by  the  testimony  of  any 
one  witness  to  be  written  by  him,  but  the  jury  were  directed  to  believe  it  by  comparing 
it  with  other  writings"  of  his ;  9  State  Tr.,  864. 

(d)  As  in  Buchanan  v.  Buchanan,  1810,  Buchanan's  Hep.,  88 — Turnbull  v.  Doods, 
1844,  6  D.,  897— Anderson  v.  Gill,  1860,  22  Sc.  Jur.,  478 ;  aff.,  8  Macq.,  180.  In  the  trial 
of  Justice  Johnstone,  1806,  29  State  Tr.,  414,  there  were  four  witnesses  on  this  point  for 
the  Grown,  and  five  for  the  prisoner ;  and  in  Bishop  Atterbury's  trial  for  publishing 
Ubellous  letters  (1728,  16  ib.,  610,  628,  626),  the  number  of  witnesses  on  each  side  was 
three ;  and  those  adduced  for  the  prisoner  seemed  to  have  the  better  means  of  know- 
ledge. There  was  circumstantial  evidence  of  guilt,  and  the  House  of  Lords  found  for 
the  prosecution.  But  forty  peers  dissented,  on  the  ground  {inter  alia)  that  the  hand- 
writing had  not  been  proved.     See  i  921  (A). 

(e)  In  England,  the  opinion  which  a  witness  had  formed  from  one  previous  docu- 
ment proved  to  be  genxune  was  allowed  to  go  to  the  jury ;  Burr  v.  Harjjer,  1816,  Holt's 
N.  P.  Ga.,  420;  2  Phil.,  261.  Evans,  in  his  translation  of  Pothier  (vol.  ii,  p.  186),  men- 
tions a  case  which  occurred  at  Lancaster  assizes  in  1799,  where  a  judge  went  the  length 
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which  the  opinion  is  founded  must  be  undoubted.  Thus,  to  prove 
the  handwriting  of  a  member  of  Parliament,  the  testimony  of  an 
inspector  of  franks  in  the  post-office,  who  had  never  had  occasion 
to  apply  to  him  to  verify  his  signature,  was  rejected  in  an  English 
case  (/).  And  where  the  question  related  to  the  handwriting  in 
a  certain  book,  it  was  held  not  to  be  enough  that  the  witness  had 
compared  it  with  the  will  of  the  alleged  writer,  which  lay  in  Doc- 
tor's Commons,  and  was  supposed  to  be  holograph ;  because  the 
genuineness  of  that  document  was  not  admitted  or  proved  {g). 
But  in  a  trial  before  the  House  of  Lords  for  publishing  four  libel- 
lous letters,  said  to  have  been  written  by  the  defendant's  secretary, 
the  handwriting  was  allowed  to  be  proved  by  three  clerks  in  the 
post-office,  who  had  opened  and  copied  three  of  the  letters  before 
forwarding  them  to  their  destinations,  and  who  swore  that  these 
were  in  the  same  handwriting  as  the  fourth,  which  was  proved  to 
have  been  written  by  the  secretary  (A). 

§  922.  The  other  test  of  genuiness  of  handwriting  by  compari- 
son of  the  writing  in  issue  with  genuine  writings  of  the  party— the 
comparison  being  made  by  persons  previously  unacquainted  with 
the  party's  handwriting,  and  with  a  view  to  the  individual  trial— is 
competent  both  in  civil  and  criminal  causes  (i). 

§  923.  It  may  be  made  by  the  Court  in  cases  w^here  they  decide 
without  a  jury  (i) ;  and  by  the  jury  both  in  civil  (Z)  and  crimi- 

of  admitting  an  attorney  who  swore  to  a  knowledge  of  the  opposite  party's  handwriting 
from  having  once  looked  over  his  shoulder  when  writing  a  letter  in  an  alehoose.  Bat 
the  judge  '*  made  some  ohservations  on  the  evidence  which  decided  the  fate  of  its  cie- 
dihility."  (/)  BatcheUor  v.  Honeywood,  1799,  2  Esp..  714. 

(^)  Randolph  v.  Gk)rdon,  1818,  6  Price,  312.  (A)  Bishop  Atterhnry's  esse, 

1728,  16  State  Tr.,  510,  628,  626 ;  supra  (rf).  (i)  Stair,  4,  20,  24— Enk.,  4. 

4,  71-^2  Hume,  896— Burnett,  560— Tait  Ev.,  142. 

{k)  This  was  done  hy  the  Court  of  Session  before  the  introduction  of  civil  jury  trials: 
Anderson  v.  Johnston,  1672,  M.,  12,660— Gaw  v,  Weems,  1675,  M.,  16.929— E.  Eglin- 
ton  V,  Durham,  1706,  M.,  12,670— and  recently  in  Anderson  w.  GiU,  1860,  22  So.  Jw.. 
478.  In  modem  practice  the  comparison  is  often  made  hy  the  Court  in  suspensioitf  m 
the  Bill  Chamber  on  the  ground  of  forgery.  Thus  in  M'Arthur  v.  Paterson,  1825, 8  S^ 
607— Bruce  v.  Borthwick,  1827,  6  S.,  617— Paterson  v,  Mitchell,  1826.  6  S.,  48— R«» 
V.  Baxter,  1828,  6  S.,  476— Wilson  v,  MitcheU,  1827,  6  S.,  818— Eraser  r.  Thomson, 
1827,  6  S.,  828— and  Koss  v.  Miller,  1881,  10  S.,  95,  suspension  was  granted  without 
caution  on  the  comparatio  literarum^  except  in  Ross  v.  Baxter,  where  caution  was  offered. 
In  Troup  v.  Rigg,  1888,  1  D.,  866,  suspension  was  granted  without  caution,  the  circnin- 
stance  as  well  as  the  comparison  proving  forgery.  In  Paterson  f>.  Eccles,  1822, 1  ^-^ 
560,  and  Wylie  v.  Brand,  1886, 14  S.,  553,  suspension,  on  the  ground  of  forgery,  ^^ 
refused  after  a  comparison.  See  also  Cameron  v.  Eraser  &  Co.,  1880,  9  S.,  141.  On  tbe 
great  value  which  this  inspection  may  be  entitled  to,  see  the  remarks  of  Lords  Cb- 
Eldon  and  Redesdale  in  Duff  ».  E.  of  Fife.  1828,  1  Sh.  Ap.  Ca.,  612,  620. 

(/)  Hepburn  r.  Cowan,  1817,  1  Mur.,  264— MelviUe  v.  Crichton,  1820.  2  ib.,  293- 


§  924.  COMPARATW  LITER  ARUM,  569 

nat  (m)  trials;  a  practice  which  is  also  followed  in  England  (n). 
The  judge,  however,  generally  cautions  the  jury  not  to  rest  their 
verdict  on  a  comparison  so  made  by  themselves ;  which  is  useful  as 
testing  the  evidence  of  witnesses  to  the  handwriting,  rather  than  as 
a  substantive  branch  of  the  proof  (o).  In  a  late  trial  of  an  issue  of 
forgery,  the  presiding  judge  allowed  the  jury  to  inspect  the  docu- 
ments in  the  jury-box,  but  not  to  take  them  to  their  retiring 
room  (p).  Where  the  jury  on  a  first  trial  inspected  the  docu- 
ments,  the  Court,  in  considering  a  motion  for  a  new  trial  on  the 
ground  of  the  verdict  being  against  the  evidence,  will  take  the 
same  course,  in  order  that  they  may  see  the  case  as  it  was  proved 
before  the  jury  (g). 

§  924.  Under  this  practice  the  judge  or  jury  may  form  their 
opinions  on  grounds  which  have  not  been  adverted  to  in  the  argu- 
ment, and  which  the  party  to  whom  they  are  unfavourable  might 
have  shown  to  be  fallacious,  if  he  had  anticipated  that  they  would 
be  regarded  as  important.  On  this  account  the  Justiciary  Court 
has  on  two  occasions  withheld  the  documents  from  the  jury  (r). 


Lindsay  v,  Gilchrist,  1822,  3  ib.,  lOS^Panl  v.  Harper,  1882,  10  S.,  488— Bryson  i;. 
Crawford,  1884,  12  S.,  987— M'Dowall  v.  CampbeU,  1838,  Macf.  R.,  100— Oellatley  v. 
Jones,  1861, 13  D.,  961— Macf.  Pr.,  226. 

(m)  Panl  v.  Harper,  10  S.,  494,  per  L.  Meadowbank — 1  Alison  Crim.  Law,  418.  It 
is  understood  that  of  late  this  practice  has  been  less  frequent.  Lord  Justice-Clerk  Hope 
was  understood  to  disapprove  of  it. 

(n)  2  PhilUps,  266— Taylor,  1221. 

(o)  See  the  following  cases  above  noted  (t).  In  Gellatley  v.  Jones  (forgery).  Lord 
President  Boyle  cautioned  the  jury  "  not  to  found  their  verdict  on  a  comparison  of  the 
handwriting,  but  upon  the  evidence  they  had  heard."  In  Lindsay  v.  Gilchrist  (forgery), 
the  Lord  Chief-Commissioner,  in  allowing  the  jury  to  look  at  the  genuine  documents 
and  those  in  issue,  said,  "  but  the  jurors  ought  in  all  cases  to  act  upon  evidence,  and  it 
would  be  very  dangerous  were  they  to  judge  whether  the  documents  are  forged  or  not. 

You  will  look  at  the  bills,  not  to  judge  by  your  skill  in  handwriting,  but 

to  see  whether  the  witnesses  properly  describe  the  dissimilarity."  His  Lordship's 
charge  in  MelviUe  v,  Crichton  was  substantlaUy  the  same,  although  not  so  copious.  In 
Bryson  v,  Crawford  Lord  President  Hope  said,  if  the  comparison  tends  "  to  satisfy  you 
that  the  signatures  in  issue  are  written  by  the  same  person  who  wrote  the  genuine  sub- 
scriptions, this  is  a  piece  of  real  evidence  corroborative  of  the  deposition  of  Christie ;"  a 
witness  acquainted  with  the  handwriting.  In  Paul  v.  Harper,  Lord  Meadowbank  said 
{phiUr)^  in  criminal  cases  "it  is  the  established  practice  to  have  the  documents  handed 
about  for  judges  and  jury  to  use  their  own  eyes  and  form  their  own  opinion  from  in- 
spection. I  do  not  pretend  to  say  whether  this  be  expedient  or  not."  In  Macdowall  v» 
CampbeU  the  same  judge  allowed  the  jury  to  look  at  the  deed  in  issue,  in  order  to  see 
whether  the  signatures  were  like  those  of  a  person  almost  entirely  unable  to  write. 

(/>)  Qellatiey  v.  Jones,  1861,  18  D.,  961.  (q)  Paul  v.  Harper,  1832,  10  S., 

488.  (r)  Robertson,  1849,  J.  Shaw,  186— M'Gale,  1849,  ib.,  194. 

VOL.  I.  2  N 
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Bat  it  is  understood  that  the  practice  on  the  point  is  far  from  being 
uniform. 

§  925.  It  is  competent  in  Scotland,  both  in  civil  («)  and  crimi- 
nal (t)  cases,  to  adduce  engravers,  writing-masters,  bankers'  clerks, 
and  other  persons  whose  attention  is  commonly  directed  to  the  exa- 
mination of  handwritings,  and  who  haye  compared  the  writing  in 
issue  with  genuine  documents  written  or  signed  by  the  party.  But 
the  value  of  this  evidence  is  very  small ;  for,  besides  being  subject 
to  the  same  defects  as  the  opinions  of  persons  speaking  from  pre- 
vious familiar  knowledge,  it  arises  from  a  forced  acquaintance  with 
the  handwriting,  derived  from  a  few,  often  from  selected,  speci- 
mens ;  while  the  examination  is  made  solely  with  a  view  to  giving 
evidence  in  favour  of  the  party  to  whom  the  witness  looks  for  re- 
muneration {v).  When  one  is  subject  to  such  biassing  influences, 
his  evidence  on  a  matter  of  opinion  deserves  but  little  credit ;  for 
even  with  an  honest  witness  the  wish  is  apt  to  be  father  to  the 
thought.  This  class  of  witnesses,  accordingly,  can  generally  be  got 
to  swear  on  either  side  of  the  case,  in  equal  numbers,  and  with 
equal  confidence  (x);  indeed  they  very  seldom  refuse  to  give  evi- 
dence for  the  party  who  first  applies  to  them.  It  has  been  said 
that  their  chief  use  is  to  indicate  those  points  to  which  the  judge 
or  jury  should  direct  their  attention,  in  comparing  the  writing  in 


(f)  Erak.,  4,  4,  71— Tait  Ey.,  142— Oases  in  following  notes. 

{t)  2  Hume,  896—1  Al.  Crira.  Law,  411— Harvey,  1885,  BeU's  Notes,  61— Himten, 
ISdS,  ib.,  61 ;  2  Swin.,  14,  8.  C— Fraser  and  Wright,  1886,  Bell's  Notes,  61. 

(«)  In  Tnmbnll  v.  Doods,  1844,  6  D.,  901,  Lord  President  Boyle,  after  a  judicial  ex- 
perience of  more  than  thirty  years,  said, — "  As  to  the  handwriting,  a  set  of  eugraten 
hare  been  examined  on  both  sides,  to  whose  testimony  I  pay  yery  little  attention,  tf 
their  opinion  is  very  little  to  be  depended  on.  In  this,  as  in  all  other  cases,  they  talro 
different  sides.  It  seems  to  be  part  of  their  profession  to  take  different  sides.  I  bt^e 
sat  in  many  cases,  both  civil,  and  criminal,  where  the  most  respectable  engravers  gftTe 
the  most  opposite  opinions.  Theirs  is  a  sort  of  evidence  from  which  no  safe  condssioii 
can  be  drawn."  In  the  same  case,  Lord  Mackenzie  said,  "  In  almost  all  countries  the 
evidence  of  persons  of  skill  is  almost  totally  abandoned  on  this  subject.**  In  Greig  r- 
Clark,  1829,  7  S.,  778,  Lord  Balgray  observed,  **  It  is  very  dangerous  evidence  to  rest 
on."  In  Hunters,  tupra,  where  three  engravers  concurred  in  holding  that  certain  does- 
ments  were  in  the  prisoner's  handwriting.  Lord  Moncreiff  termed  the  opinions  of  tndi 
persons  "  the  worst  possible  species  of  evidence  ;'*  and  the  presiding  judge  (Lord  Jut- 
Cl.  Boyle)  told  the  jury,  that  to  himself  and  his  brethren  on  the  bendh  the  evidence  t^ 
peared  deficient.    The  jury  found  that  part  of  the  charge  "  not  proven." 

(x)  See,  for  example  (from  among  many  cases  where  this  has  occurred),  Bnchanao 
«.  Buchanan,  1810,  Buchanan's  Rep.,  89— Fraser  v.  Wilson,  1842,  4  D.,  1171— See. 
also,  per  Lord  President  Boyle  in  Tumbull  v,  Doods,  tupra;  and  per  Lord  Meadowbtok 
in  M'Dowall  v.  Campbell,  1828,  Macf.  R.,  100— Macf.  Pr.,  226. 
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issue  with  genuine  documents  (y).  The  Court  has  approved  of  the 
parties  agreeing  to  dispense  with  this  kind  of  evidence  (2;)  ;  and  it 
is  believed  that  now-a-days  there  are  few  juries  and  fewer  judges 
who  would  be  influenced  by  it. 

This  mode  of  proving  handwriting  is  inadmissible  in  Eng- 
land (a),  except  for  the  purpose  of  showing  whether  the  document 
in  issue  is  written  in  an  imitative  style  (6).  The  exclusion  has 
been  disapproved  of  by  several  text  writers  (c). 

§  926.  Persons  of  skill,  instead  of  being  adduced  as  witnesses 
for  either  party,  sometimes  give  their  opinions  under  a  remit  from 
the  Court.  Being  free  from  the  biassing  influences  above  adverted 
to,  and  being  the  results  of  deliberate  and  recent  comparison  by 
skilful  eyes,  these  opinions  sometimes  carry  considerable  weight  in 
questions  of  handwriting.  Such  remits  are  common  in  the  Court 
of  Session  and  Bill  Chamber,  when  the  case  is  not  tried  by  a  jury  (c?). 
They  are  not  used  in  jury  trials. 

§  927.  With  regard  to  the  documents  tendered  as  genuine  for 
the  purpose  of  comparison,  the  rule  is  that  they  must  be  dated  be- 
fore the  one  in  issue,  where  they  are  in  the  handwriting  of  the  per- 
son leading  the  proof,  or  some  one  with  whom  he  is  in  concert ; 
otherwise  documents  might  be  prepared  for  the  purpose  of  compari- 
son (e).  But  the  opposite  party  is  not  so  restricted  (/).  It  is 
thought  that  documents  collateral  to  the  issue  should  not  be  re- 
ceived merely  for  this  purpose,  unless  their  genuineness  is  ad- 
mitted ;  because  a  fair  selection  of  them  cannot  be  expected ;  and 
as  each  must  be  proved  to  be  genuine  before  the  comparison  of  it 
with  the  document  in  issue  can  proceed,  a  number  of  collateral 
trials  would  be  required,  which  would  tend  to  perplex  the  jury  on 
the  main  question  (g),  Fac-similes  of  handwriting  are  also  inad- 
missible for  the  purpose  of  comparison ;  because,  being  made  piece- 
meal, they  are  apt  to  want  the  freedom  and  fluency  of  genuine 
writings ;  and  it  is  absurd  to  use  a  fabricated  document  as  a  test 


(y)  Per  Lord  Meadowbank  in  M'Dowall  v.  Campbell,  tupra — Per  Lord  Mackenzie  in 
Tnmbnll  9.  Doods,  mtpra,  {t)  M'Dowall  v,  Wighton,  1830,  5  Mur.,  111. 

(a)  2  Phil.,  264 ;  265— Taylor,  1218—2  Evan's  Pothier,  184-1  Greenl.,  701. 

(h)  PhU.,  91^0,  (c)  Taylor,  suprar^2  Evan's  Pothier,  186. 

(d)  As  in  Henderson  v.  M*Artney,  1828,  6  S.,  460— Wilson  v.  Hart,  1826,  4  S.,  604 
— Case  of  Humphreys  {wi-ditatU  Earl  of  StirUng)  in  Court  of  Session,  1888,  noted  in 
Swin.  Report  of  the  trial,  p.  168.  As  to  how  far  the  report  of  the  person  remitted  to  is 
conclusive,  see  mfra,  {  2000.  (e)  Cameron  v.  Fraser  &  Co.,  1880,  9  S.,  141 — 

Boss  V,  WaddeU,  1887,  16  S.,  1219.  (/)  Fraser  v.  Wight,  1888,  BeU's  Notes,  61. 

{g)  See  2  PhiU.,  261— Taylor,  1218—1  Qreenl.,  701. 
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whether  another  document  is  genuine  (A).  Lithographic  fac-similes 
are  sometimes  used  of  consent ;  but  even  this  has  been  considered 
incompetent  (i). 

§  928.  Besides  the  evidence  of  handwriting,  all  other  relevant 
circumstances  are  admissible  in  questions  of  improbation.  Thus 
regard  has  been  had  to  the  facts  that  the  drawer  of  a  bill  challenged 
as  forged,  was  a  notorious  forger  (A)  ;  and  that  the  acceptor's  name 
had  been  forged  to  other  bills  under  nearly  the  same  circumstances 
as  the  one  in  issue  (Q.  So  in  a  civil  trial  of  forgery  of  the  accep- 
tor's name  to  a  bill,  proof  was  received  that  the  signature  of  a  co- 
acceptor  was  not  genuine  (m).  There  may  also  be  proof  of  alibi  y 
to  show  that  the  alleged  granter  could  not  have  subscribed  the  do- 
cument at  the  time  and  place  set  forth  in  it  (»). 

§  929.  Fabrication  of  a  deed  is  sometimes  proved  by  its  pre- 
tended date  being  subsequent  to  that  of  the  government  stamp,  or 
water-mark,  on  the  paper  upon  which  it  is  written,  or  by  its  being 
on  a  kind  of  paper  the  manufacture  of  which  was  not  introduced 
till  after  the  date  which  the  deed  bears  (o).  The  paper  mark,  how- 
ever, is  by  no  means  a  sure  test ;  for  it  is  customary  among  manu- 
facturers both  to  post-date  and  ante-date  their  paper  moulds  {p ). 
A  striking  instance  of  forgery  detected  by  anachronisms  has  been 
given  in  noticing  the  -trial  of  Humphreys  for  forging  writings  in 
support  of  his  claim  to  the  Earldom  of  Stirling  (r).     In  another 


(A)  E.  Fife  V.  Fife's  Tr.,  1816,  1  Mur.,  108— Kingau  v,  Watson,  1828,  4  Mur.,  494. 

(i)  Per  L.  Ch.  Commissioner  in  E.  Fife  v.  E.  Fife's  Tr.,  supra, 

(k)  Milne  v.  Littlejohn,  1888, 1  D.,  187.  (Q  Troup  v.  Begg.  1838,  1  D.,  856. 

(m)  Gellatley  v.  Jones,  1851,  18  D.,  961.  (n)  See  Ersk.,  4,  4,  71— In  E. 

Eglinton  v.  Durham,  1706,  M.,  12,670,  where  it  was  only  proved  that  the  party  had 
been  seventeen  miles  away,  the  deed  was  sustained.  (o)  See  Miller  v,  Fraser, 

1826,  4  Mur.,  118 ;  4  S.,  661.  (/?)  In  Rodger  v.  Kay,  1834, 12  S.,  317,  the  de- 

fender  adduced  two  persons  who  believed  they  were  the  only  makers  of  paper  moulds 
in  Scotland,  and  who  stated  "  that  it  was  not  uncommon  in  practice,  in  making  a  mould 
as  late  as  November  in  one  year  to  give  it  the  date  of  the  ensuing  year,  or  to  post-date 
or  ante-date  the  mould,  or  to  affix  the  words  '  London '  or  *  Bath '  to  moulds  made  to  be 
used  in  Scotland."  One  of  them  was  at  the  time  of  his  examination  (in  1834)  making 
moulds  with  the  date  1828,  under  a  special  order.     See  also  Miller  v.  Eraser,  nqfra. 

(r)  This  case  is  fully  noted  tupra,  J  289.  In  Miss  Edgeworth's  tale  of  "  Patronage,*' 
the  denouement  is  founded  on  a  will  being  discovered  to  be  false  by  the  counsel  having, 
aa  a  last  resouroe,  requested  that  the  seal  might  be  broken ;  whereupon  the  wax  was 
found  to  contain  a  copper  coin  later  in  date  than  the  pretended  deed.  In  noticing  this 
curious  piece  of  real  evidence,  Mr  Dumont  (Abridg.  of  Benth.  Ev.,  p.  185)  says,  "  I 
have  been  told  by  the  writer  of  the  tale,  that  this  denouement,  which  has  been  blamed 
as  improbable,  was  taken  from  a  real  fact,  and  the  anecdote  had  been  preserved  in  her 
own  family,  which  had  particular  reasons  for  remembering  it." 
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case  the  date  of  an  assignation  to  a  bond  and  relative  decree  was 
proved  to  be  false,  by  the  fact  that  the  decree  was  dated  four  months 
posterior  to  it  («).  The  same  kind  of  proof  was  adduced  in  the 
English  case  of  Lady  Ivy  (t).  Two  deeds  were  there  founded  on 
by  the  defendant,  bearing  to  be  dated  in  the  second  and  third 
years  of  Philip  and  Mary,  "  King  and  Queen  of  England,  Spain, 
France,  both  Sicilies,  Jerusalem,  and  Ireland,  Defenders  of  the 
Faith,  Archdukes  of  Austria,  Dukes  of  Burgundy,  Milan,  and  Bra- 
bant, Counts  of  Hapsburg,  Flanders,  and  TyxolL"  The  counsel  for 
the  plaintiff  objected  that  Philip  and  Mary  were  not  styled  King 
and  Queen  of  Spain,  and  of  both  the  Sicilies,  until  several  months 
after  the  pretended  dates  of  the  deeds ;  and  that  their  title  of  Arch- 
duke of  Burgundy  had  never  been  put  before  that  of  Milan.  This 
objection  was  proved  by  the  statute-book  and  the  fines  of  the  Easter 
term  following  the  pretended  dates  of  the  deeds,  which  showed  that 
the  old  style  had  then  been  used  in  the  public  records.  Several 
conveyances,  also  of  the  same  period,  were  all  in  the  old  style ;  and 
the  defendant  was  unable  to  meet  the  challenge  of  the  plaintifTs 
counsel,  to  produce  a  single  genuine  deed  of  that  time  bearing  the 
titles  which  appeared  in  the  deeds  in  issue.  The  mode  in  which 
these  had  been  fabricated,  and  made  to  bear  the  appearance  of  age, 
was  also  proved  by  direct  evidence  (w),  which  reminds  one  of  the 
literary  frauds  of  Chatterton.  The  jury  found  for  the  plaintiff,  thus 
determining  that  the  deeds  were  forged. 

§  930.  In  questions  as  to  the  authenticity  of  wills  there  is  fre- 
quently proof  of  the  terms  on  which  the  testator  lived  with  the 
persons  favoured  by  the  deed,  and  of  his  good  or  bad  feeling  towards 
his  next  of  kin.  Sometimes,  also,  the  ability  of  the  testator  to  have 
endured  the  fatigue  of  writing  several  pages  at  the  date  of  a  will 
bearing  to  be  holograph  is  in  evidence ;  as  well  as  the  opportunities 

(«)  M*Math  V.  Oliphant.  1674,  M.,  12,666 ;  6788.  CO  Moesam  v.  Dame 

Theodosia  Ivy,  1684,  10  State  Tr.,  566 ;  615. 

(ti)  One  witness  stated,  "  I  did  see  Mr  Duffet  forge  and  counterfeit  several  deeds 
for  my  Lady  Ivy.  .  .  .  For  the  making  of  the  outsides  look  old  and  dirty,  they  used 
to  rub  them  on  windows  that  were  very  dusty,  and  wear  them  in  their  pockets  to  crease 
them  for  some  weeks  together,  according  as  they  intended  to  use  them.  .  .  .  When 
they  had  been  rubbed  upon  the  window  it  was  used  to  lay  them  in  a  balcony,  or  any 
open  place  for  the  rain  to  come  upon  them  and  wet  them,  and  then  the  next  sunshine 
day  they  were  exposed  to  the  sun,  or  a  fire  made  to  dry  them  hastily,  that  they  might 
be  shrivelled."  Another  witness  identified  certain  bottles  as  having  contained  the  ink 
with  which  the  forged  deeds  had  been  written.  She  stated  that  the  person  who  wrote 
the  deeds  had  told  her  that  "  with  ink  out  of  those  bottles  he  could  make  now  written 
writiugB  look  like  old  ones  very  soon."     10  State  Tr.,  622,  3. 
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which  the  persons  founding  on  the  will  had  of  access  to  the  de- 
ceased's repositaries  (x).  And  the  subsequent  acts  of  the  granter 
of  a  deed  may  prove  its  genuineness ;  as  where  he  has  recognised 
it  as  valid  (y) ;  or  where  it  is  narrated  in  another  deed,  which  is 
admitted  or  proved  to  be  genuine  (z). 

§  931.  In  the  time  of  Lord  Stair  the  indirect  manner  of  impro- 
bation  by  comparison  of  handwritings,  Ac,  was  "  not  competent, 
while  the  direct  manner  was  competent"  (a).  Mr  Erskine  (6)  ob- 
serves, at  greater  length  but  less  decidedly,  "  As  a  direct  manner 
of  improbation  affords  a  full  and  strictly  legal  evidence,  whereas  in 
the  indirect  the  proof  is  merely  presumptive,  a  rule  has  thence 
arisen  (which,  however,  is  not  always  observed)  that  there  is  no 
place  for  the  indirect  so  long  as  the  direct  is  in  our  power."  Ac- 
cording to  Mr  Burnett  (c),  "it  has  been  held  as  a  rule  that  when 
the  direct  mode  of  proof  can  be  resorted  to,  there  is  no  room  for  the 
indirect.  This  (he  says)  is  founded  on  the  maxim  that  the  best 
evidence  ought  in  every  case  to  be  brought.  This  rule,  however, 
has  not  always  been  adhered  to  in  the  proof  of  forgery.  It  has 
generally  been  left  more  as  a  matter  of  argument  to  the  jury,  than 
determined  in  the  first  instance  by  the  Court."  Lord  fiankton  (d) 
lays  down  distinctly  that  the  old  rule,  which  required  the  direct 
proof  to  be  adduced  before  admitting  the  indirect,  has  been  aban- 
doned. He  says,  "  It  was  formerly  thought  that  the  indirect  man- 
ner was  not  competent  while  the  direct  manner  could  be  used,  the 
instrumentary  witnesses  being  alive ;  but  it  hath  been  since  found 
otherwise  (e).  This  happens  when  the  witnesses  insert  are  persons 
of  no  fame,  or  other  circumstances  concur  for  not  adducing  them." 
The  point  arose  in  a  recent  trial  on  an  issue,  whether  a  trust-settle- 
ment, bearing  to  have  been  regularly  subscribed  before  witnesses, 
was  forged.  The  party  challenging  the  deed  tendered  evidence  of 
engravers,  without  having  previously  examined  the  instrumentary 
witnesses ;  whereupon  the  presiding  judge  (Lord  Justice-Clerk 
Hope)  observed  that  the  proper  course  was  to  commence  by  ex- 

(j)  See  illustrations  of  this  class  of  cases  in  Buchanan  v.  Buchanan,  1810,  Buchanan's 
Rep.,  88— Turabull  ».  Doods,  1844,  6  D.,  896— Anderson  v.  Gill,  1850,  22  So.  Jur.,  478.* 

(y)  As  in  Thomson  v.  M.  Annandale,  1829,  7  S.,  805.  (a)  See  Duff  ».  E. 

Fjfe,  1828,  1  Sh.  Ap.,  451,  per  L.  Ch.  Eldon.  (a)  Stair,  4,  20,  26. 

(b)  Ersk.,  4,  4,  70.  (c)  Burnett  Crim.  Law,  561.  (rf)  Bankt.,  1,  10, 

280.  {e)  Citing  Nfwt.  Decis.,  49  ;  An.,  1688,  June  1723 ;  Innes.    This  case 

has  not  been  found  in  the  books. 


3  20  D.,  1326.     In  House  of  Lordn,  1858,  2  Macq.,  180 ;  80  Sc.  Jur.,  497. 
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amining  these  persons ;  because  the  deed  being  put  in  by  the  pur- 
suer proved  itself,  and  he  must  begin  with  the  primary  evidence  on 
the  fact  of  its  execution.  His  Lordship  considered  that  as  one  of 
the  instrumentary  witnesses  had  been  called  as  a  defender  unneces- 
sarily, it  would,  in  the  circumstances  of  the  case,  be  most  unjust 
and  dangerous  to  admit  the  evidence  of  engravers  in  the  first  in- 
stance. The  pursuer  having  thereupon  consented  to  a  verdict  in 
favour  of  the  witness  who  appeared  as  a  defender,  and  having  again 
tendered  engravers  without  adducing  either  of  the  instrumentary 
witnesses,  the  defender  objected  that  the  latter  should  first  be  called. 
The  learned  judge  "  thought  that  on  principle  the  objection  was 
sound ;  but  that  in  the  circumstances  of  the  case  it  would  not  be 
prudent  to  apply  the  principle,  .especially  after  having  secured  to 
the  defender  the  benefit  of  the  evidence  "  of  the  instrumentary  wit- 
ness who  had  previously  been  a  defender."  His  Lordship,  however, 
"  intimated  that  he  was  very  doubtful  whether  this  was  not  too 
great  a  relaxation  of  the  rules  of  evidence  in  favour  of  the  pur- 
suer" (/). 

§  932.  With  great  deference  to  the  opinion  thus  quoted,  it  is 
thought  that  the  rule  laid  down  by  Bankton,  and  supported  (as 
Burnett  states)  by  modem  practice,  is  correct,  namely,  that  the 
party  challenging  a  deed  as  false  is  not  obliged  in  law  to  adduce 
the  writer  or  instrumentary  witnesses,  and  that  their  absence  is 
only  a  matter  for  observation  to  the  jury  by  the  other  party.  The 
instrumentary  witnesses  may  have  been  accessory  to  the  fraud 
which  the  party  leading  the  proof  seeks  to  expose  ;  or  he  may  know 
that,  either  from  want  of  recollection  or  from  partiality  to  his  op- 
ponent, their  testimony  would  be  prejudicial  to  him.  Besides,  in 
most  cases  the  evidence  of  persons  against  the  authenticity  of  a 
deed  which  they  attest  is  open  to  grave  suspicion  (gr).  If,  then,  a 
party  challenging  a  deed  were  obliged  to  commence  with  examining 
the  instrumentary  witnesses,  he  would  often  have  first  to  disprove 
his  own  case,  and  then  to  lead  proof  in  contradiction  of  witnesses 
of  little  credibility,  whose  evidence  he  fully  expected  would  be  in 

(/)  Fraser  v.  Wilson,  1842,  4  D.,  1171.  (This  case  does  not  seem  to  have  heen  be- 
fore the  Court,  either  on  a  bill  of  exceptions  or  a  motion  for  a  new  trial.)  The  learned 
judge's  opinion  is  supported  by  an  old  case,  Monteith  v.  Henderson,  1677,  2  B.  Sup., 
219,  where  "  the  Lords  found  that  if  there  were  no  doubtfulness  in  the  improbation  by 
writer  and  witnesses,  there  was  no  room  for  the  indirect  manner ;"  but  admitted  the 
latter  on  account  of  the  direct  evidence  not  being  conclusive.  The  finding  in  this  case 
assumes  that  the  writer  and  instrumentary  witnesses  require  first  to  be  examined. 

ig)  Supra,  i  911. 
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favour  of  his  opponent.     This  mode  of  procedure  seems  to  be  both 
anomalous  and  unnecessary  ;  since  it  is  equally  in  the  power  of  the 
other  party  to  adduce  the  instrumentary  witnesses,  if  he  thin  Ira  that 
their  evidence  ought  to  be  laid  before  the  jury.     Indeed,  it  may  be 
taken  for  granted  that  when  one  party  does  not  adduce  them,  he 
anticipates  that  their  depositions  would  favour  his  adversary.     The 
rule  which  requires  the  best  evidence  seems  not  to  make  it  neces- 
sary for  the  pursuer  to  commence  by  examining  them ;  because,  as 
already  mentioned,  that  rule  does  not  exclude  evidence  from  one 
source  of  information,  merely  because  better  evidence  from  some 
other,  but  independent,  source  has  not  been  exhausted  (A). 

§  933.  Neither  principle  nor  practice  requires  persons  previous- 
ly acquainted  with  the  handwriting  in  issue  to  be  examined  before 
skilled  witnesses  speaking  to  a  comparatio  literarum. 

The  rules  as  to  examining  one  bank  officer  in  questions  of  for- 
gery of  the  handwriting  of  another  have  been  already  noticed  (t). 


CHAPTER  IX. — OF  THE  DELIVERY  OF  DEEDS. 

§  934.  Most  deeds  require  not  only  to  be  validly  executed,  but 
also  to  be  delivered  to  the  grantee  or  some  one  for  his  behoof;  be- 
cause so  long  as  a  deed  remains  in  the  granter's  custody  and  under 
his  control,  it  cannot  be  held  that  he  has  finally  resolved  to  be 
bound  by  it  (a).  The  rule  is  -also  designed  for  protecting  credi- 
tors against  fraud  by  debtors  granting  latent  deeds  to  their  preju- 
dice (6). 

I.   What  Writings  require  to  be  delivered. 

§  935.  Delivery  is  indispensable  to  most  unilateral  deeds, 
whether  onerous  or  gratuitous  (c).  This  holds  with  peculiar  force 
as  to  bonds,  bills,  and  other  writings  of  personal  obligation ;  the 
possession  of  which  by  the  obligant  raises  the  double  presumption 
that  they  were  either  not  delivered,  or  were  returned  to  the  granter 
on  payment  or  discharge  (d  ).     So,  a  deed  of  discharge  undelivered 

(A)  See  supra,  |  76,  et  acq,  (t)  Supra,  U  80,  81.  (a)  Enk.. 

8,  2,  48— Bell's  Pr.,  i  28— Tait  Ev.,  166.  {b)  Dishingtoune  v.  DiBhingtonne. 

1628,  1  B.  Sup.,  269— Simpaon  v.  Finlay,  1697,  M.,  11,670— Boyd  v.  Laird  of  Niddrie, 
1661,  M.,  16,998.  (c)  Ersk.,  «yra— Talt,  eupra.  (rf)  See  infra  I  961. 
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will  be  held  to  have  been  executed  «pe  numerainda/e^  jpecuniae  (e)  ; 
and  a  creditor  arresting  a  debt  will  not  be  prejudiced  by  a  discharge 
of  it  which  was  executed  before,  but  not  delivered  till  after,  the  ar- 
restment (/).  In  like  manner,  a  decree-arbitral  not  delivered  to 
the  parties,  or  intimated  to  them  as  containing  the  arbiter's  final 
determination,  is  held  only  to  contain  an  intended  decree,  although 
it  may  have  been  placed  in  the  hands  of  the  clerk  to  the  submis- 
sion (gr).  A  deed  which  does  not  fall  under  any  of  the  exceptions 
afterwards  noticed  will  not  be  sustained  if  it  was  found  undelivered 
in  the  grantor's  repositories  after  his  death  (A) ;  even  where  the 
suddenness  of  that  event,  and  the  circumstances  of  the  case,  make 
it  highly  probable  that  he  had  finally  resolved  to  be  bound  by  the 
deed  (z). 

§  936.  Where  there  are  several  co-obligants,  each  of  them  is 
entitled  to  cancel  his  subscription,  or  to  resile,  so  long  as  he  has 
not  parted  with  the  deed  for  the  purpose  of  delivery  to  the  credi- 
tor (i).  And  the  transmission  of  such  a  deed  among  the  co-obli- 
gants themselves  does  not  destroy  the  right  of  any  of  them  to  resile 
so  long  as  the  obligee  has  not  received  delivery  (Q. 

The  rule  which  requires  delivery  is  subject  to  the  following  ex- 
ceptions. 

§  937.  Deeds  which  contain  a  clause  dispensing  toith  delivery  are 
effectual  although  undelivered,  because  they  sufficiently  mark  the 
final  intention  of  the  granter  (m).  They  are  of  the  nature  of  mortis 
causa  deeds,  retained  for  the  purpose  of  cancellation  if  the  granter 
chooses ;  but  meant  to  be  effectual  if  not  revoked  during  his  life. 
It  has  been  said  that  a  clause  dispensing  with  delivery  is  of  no  im- 
portance, except  for  proving  that  this  was  the  grantor's  purpose ; 
"  because  if  delivery  were  required  by  law  to  make  a  deed  effectual, 
the  granter  or  testator  could  not  by  his  own  act  alter  the  rule  of 
law  "  (n).     Certainly  such  a  clause  will  not  make  the  deed  in  which 


(«)  Cochrane  c.  Pringle,  1709,  M.,  12,714— Dickson  ».  Hume,  1627,  1  B.  Sup.,  49. 

(/)  Boyd  ©.  L.  Niddrie,  supra,  {g)  M'Nair  v.  Gray.  1827,  5  S.,  785 ; 

affd.,  6  W.  S.,  806— Robertson  v,  Ramsay,  1788,  M.,  663 ;  17,009 ;  Hailes,  912,  S.  0.— 
Simpson  v.  Strachan,  1786,  M.,  17,007 ;  Elch.,  "  Arbitration,"  No.  2,  S.  C. 

(h)  Cochrane  v.  Pringle,  supra — Stamfield*8  Crs.  i;.  Scott,  1696,  4  B.  Sup.,  844. 

(t )  Stamfield's  Crs.  v.  Scott,  supra — See  analogous  cases  supra^  §  669. 

(Jk)  M'Gill  V.  Edmonstone,  1628,  M.,  16,991— Glendinning  v.  Wylie,  1684,  M., 
16,992— Fisher  v,  Campbells,  1786,  Elch.,  "Presumption,"  No.  7. 

(t)  Cases  in  preceding  note— See  also  Cheyne  v.  L.  Rosehill,  1679,  2  B.  Sup.,  242. 

(m)  Stair,  1,  7, 14  (7)— Ersk.,  8,  2,  44— Bell's  Pr.,  }  24— Logan  v.  Logan,  1828,  2 
S.,  263.  (»)  More*s  Notes,  408. 
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it^occurs  effectual,  while  undelivered,  in  competition  with  one  which 
has  been^foUowed  by  delivery  (o). 

A  deed  making  certain  alterations  upon  a  prior  deed,  which 
contained  a  clause  dispensing  with  delivery,  was  held  to  be  effec- 
tual, although  undelivered ;  because  it  was  accessory  to  the  first 
deed  (p). 

§  938.  Writifiga  of  a  teatamentart/  nature  take  effect  without 
delivery ;  because  they  are  meant  to  be  final  expressions  of  the  tes- 
tator's will,  provided  they  are  found  unrevoked  in  his  repositories 
after  his  death  (r).  This  applies  not  only  to  deeds  in  the  form  of 
testaments,  but  also  to  dispositions  or  assignations  reserving  the 
grariter's  liferent  and  power  to  alter  (»),  or  only  reserving  power  to 
alter  (t).  The  same  rule  was  applied  to  a  deed  of  entail,  which 
conveyed  the  liferent  to  the  granter's  wife  and  reserved  power  to 
revoke  (u)  ;  and  to  a  deed  conveying  the  granter's  whole  estate  in 
trust,  for  payment  of  the  liferent  to  himself,  and  the  fee  to  persons 
to  be  named  by  him  {x). 

In  like  manner,  where  a  deed  contains  a  reserved  power  to  alter 
even  on  deathbed,  a  writing  in  exercise  of  that  power  is  effectual 
without  delivery ;  because  the  reservation  imports  that  merely  exe- 
cuting a  deed  of  alteration  should  be  suflScient  (y). 

§  939.  Bondft  of  provision  and  other  writings  by  a  person  m 
favour  of  his  children  are  effectual  without  delivery,  because  parents 
are  the  proper  custodiers  of  their  children's  writings  (z),  and  be- 
cause such  deeds  are  generally  intended  to  be  revocable  and  fnorf« 
catisa.  Thus  the  Court  sustained  a  bond  obhging  the  granter  to 
infeft  his  younger  son  (a),  and  a  bond  of  provision  by  a  father  to 
his  children  (6),  where  in  each  case  the  deed  had  been  found  in  the 
deceased  father's  repositories.    A  deed  of  entail  conveying  an  estate 

(o)  Bee  Stair,  1,  7,  14  (8).  (p)  Eleis  u.  Ingliston,  1669,  M.,  16,999. 

(r)  Erek.,  8,  2,  44— BeU'a  Pr.,  g  24— See  Bayne  v,  Nisbet,  1695,  4  B.  Sup.,  262. 

(»)  Stair,  1,  7,  14  (7)— Stark  v,  Kincaid,  1697,  M.,  17,082— Hadden  v.  Shorewood, 
1668,  M.,  16,997— Cochranes  v.  Thomson,  1686,  2  B.  Sup.,  94— Canon  v.  Gordon,  16^7. 
2  ib.,  108.  (t)  Young  v.  Wauchope^s  Heirs,  1686,  4  B.  Sup.,  269. 

(u)  Porterfield  v.  Stewart,  1822,  1  S.,  9.  Reported  on  other  points  in  8  S.,  16;  ^ 
W.  S.,  869  ;  6  W.  S.,  516.  (x)  Brack  v.  Hogg,  1827,  6  S.,  118 ;  affd.,  6^^. 

S.,  61.  (y)  Hamilton  ».  His  Sisters,  1624,  M.,  4098— M»Bride  r.  Bryson,  1680. 

M.,  17,002,  8  B.  Sup.,  817.  In  Trotter  v,  Pitcaim,  1706,  M.,  17,004,  an  aadgnation  to 
a  special  subject  executed  in  favour  of  the  granter's  widow  and  nieces,  and  dated  tS^^ 
Ills  will,  having  been  found  in  his  repositories  after  his  death,  was  sustained  w  ft  ^P^^ 
legacy.     But  this  was  by  the  narrowest  majority.  {«)  Stair,  1,  7,  H  (0  "• 

Krsk.,  3,  2,  44 ;  Boll's  Pr.,  §  24.  (a)  L.  Cardross  v.  E.  Mar,  1689,  M.,  H^ 

16.993,  S.  C.  (b)  Wallace  n.  Wallace,  1624,  M.,  6344  ;  11,440  ;  16,989,  S-  ^' 
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to  the  granter's  eldest  daughter  if  she  married  a  certain  person,  and 
failing  her  doing  so,  to  his  second  daughter,  having  been  found  in 
the  father's  repositories,  was  sustained  in  favour  of  the  substitute, 
the  eldest  daughter  not  having  implemented  the  condition  (c). 
In  like  manner,  a  bond  of  provision  granted  by  a  person  while  in 
liege  poustie,  but  delivered  when  he  was  on  deathbed,  was  held  to  be 
effectual  (d).  An  undelivered  assignation  to  a  son  foris-familiated 
has  been  sustained,  although  he  seems  to  be  the  proper  custodier  of 
his  own  deeds  (e).  The  rule  includes  deeds  in  favour  of  the  grant- 
er's natural  children  (/),  and  deeds  by  mothers  (gr). 

§  940.  On  the  same  principle,  deeds  in  favour  of  the  granter's 
wife  are  effectual  although  found  in  his  possession ;  as  he  is  the 
legal  custodier  of  her  writings  (A). 

§  941.  In  one  case,  where  a  person  of  considerable  wealtli  died 
leaving  a  son  and  a  minor  daughter,  the  Court  found  that  a  bond 
for  4000  merks,  which  the  son  had  granted  as  her  tocher,  was  of 
the  nature  of  a  bond  of  provision,  and  did  not  require  to  be  de- 
livered. They  considered  that  the  son  had  only  granted  the  provi- 
sion which  the  father  would  have  allowed  if  he  had  been  alive,  and 
that  the  deed  was  in  fulfilment  of  the  granter's  obligation  to  ali- 
ment his  sister,  to  whom  he  stood  in  loco  parentis  (^).  , 

§  942.  According  to  Erskine,  a  deed  in  which  the  granter  has  a 
reserved  right  (e.gr.,  of  liferent)  is  effectual  without  delivery ;  be- 
cause he  is  presumed  to  retain  it  for  his  reserved  interest,  and  not 
because  his  intention  that  it  should  be  effectual  is  inchoate  (A). 
This  reason  is  satisfactory ;  but,  in  the  only  case  (l)  which  the 
learned  author  cites  in  support  of  the  doctrine,  there  was  a  reserved 
power  to  alter,  and  the  case  therefore  comes  within  another  of  the 
exceptions  considered  above.  A  disposition  under  reservation  of  an 
annuity  to  the  grantor,  not  being  delivered,  was  held  not  to  secure 


(c)  Stevenson  v.  Stevenson,  1677,  M.,  15,475;  17,000,  S.  C.  (rf)  Adair 

V.  Adair,  1726,  M.,  17,006.  (e)  Monro  v,  Monro,  1712,  M.,  6052;  17,006, 

S.  G.  (/)  Ersk.,  8,  2,  44— Aitkenhead  v.  Aitkenhead,  1668,  M.,  16,994. 

{g)  Ersk.,  mpra — See  Hamilton  v,  his  Sisters,  1624,  M.,  4098. 

(A)  Ersk.,  «<pra—Tait  Ev.,  159— L.  Lindores  v,  Stewart,  1716,  M.,  6126;  17,006, 
S.  C;  contra,  Dickson  v.  Dickson,  1627,  M.,  16,990 ;  1  B.  Snp.,  288,  S.  G.  But  a  wife's 
deeds  in  favour  of  her  husband  require  delivery ;  I^ady  Bathgate  v.  Cochrane,  1685,  M., 
6077 :  11,669  ;  17,004;  S.  C.  (i)  Morrison  v.  Morrison,  1698,  4  B.  Sup.,  40. 

(*)  Ersk.,  8,  2,  44— See  also  Tait  Ev.,  160— Duff  Feud.,  29— Per  L.  Lyndhurst  in 
Brack  v.  Hogg,  1831,  5  W.  S.,  68.  [l)  Hadden  v.  Shorswood,  1668,  M.,  16,997. 

This  was  also  the  fact  in  Stark  v.  Kincaid,  1679.  M.,  17,002 ;  cited  by  Mr  Tait  (^tupra) 
in  support  of  the  same  view. 
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the  disponee  in  competition  with  the  Crown  claiming  the  granters 
estates  on  attainder  (m). 

§  943.  A  deed  executed  in  implement  of  an  antecedent  obltgaim 
seems  to  be  valid  without  delivery ;  because,  as  the  creditor  could 
have  insisted  on  its  being  granted,  he  is  entitled  to  recover  it  when 
it  has  been  executed  (»).  On  this  ground,  an  heritable  bond  found 
in  a  bankrupt's  possession,  having  been  executed  in  implement  of 
a  previous  written  agreement,  was  held  to  be  effectual  in  a  reduc- 
tion on  the  act  1696,  c.  5  (o). 

§  944.  Delivery  is  not  requisite  in  bilateral  contracts  which 
have  been  signed  by  all  the  parties ;  because  those  of  them  who 
have  subscribed  and  handed  the  deed  to  the  party  in  whose  posses- 
sion it  appears,  are  effectually  bound  whenever  that  party  has 
signed  ;  and  the  mutuality  of  the  contract  forbids  that  some  of  the 
parties  should  be  bound,  while  others  are  free  (/>).  But  if  only  one 
of  the  parties  has  signed,  and  has  retained  the  deed  in  his  own 
hands,  the  others  cannot  insist  on  having  it  delivered  in  order  that 
it  may  be  completed  (r).  It  has  been  seen  that  unilateral  obliga- 
tions by  several  co-obligants  are  ineffectual,  until  they  have  been 
delivered  to  the  obligee  («). 

The  rule,  that  delivery  is^ot  required  in  mutual  contracts,  does 
not  prevent  either  party  from  proving  that  such  a  deed,  when  found 
in  the  hands  of  a  third  person,  had  been  deposited  for  conditional 
delivery  or  implement  (t).  The  rules  as  to  the  mode  of  proving 
the  conditions  are  noticed  afterwards  (w). 

§  945.  There  is  some  doubt  whether,  if  a  deed  is  found  in  the 
hands  of  the  grantee  with  a  discharge  or  transference  indorsed  on 
it,  the  latter  deed  is  effectual  notwithstanding  the  want  of  unli- 
very (v).  In  one  case  (x),  where  a  bill  indorsed  to  a  person  named 
had  been  placed  by  the  indorser  shortly  before  death  in  the  hands 
of  his  heir,  but  without  special  directions  regarding  its  disposal,  the 
Court  found  the  indorsee  entitled  to  the  document ;  and  it  was  ob- 

(m)  L.  Advocate  v.  Drummond,  1750,  M.,  4876;  Elch.,  "Forfeiture,"  No.  15;  ^^ 
Cr.  and  St.,  608 ;  S.  C.  (n)  Ersk.,  8,  2,  44— See  also  Morriaon  r.  Uorrison, 

1698,  4  B.  Sup.,  40,  Bupra.  (o)  Cormack  v.  Anderson,  1829,  7  S.,  868.  ^ 

(p)  Stair,  1,  7,  14  (7)— Ersk.,  8,  2,  44— Bell's  Pr.,  ?  84— Stewart  v.  Riddock,  I677r 
M.,  11,406— Crawford  c.  Vallance's  fleirs,  1696,  M.,  12,304;  16,990— Lockhart  v.  BaiU^o- 
1709,  M.,  8480.  (r)  Hamilton  v,  D.  Queensberry's  Exs.,  1888,  12  S.,  206. 

(«)  Supra,  §  986.  {()  Stair,  1,  18,  4— Douglas  v,  Lauder,  1681,  M.,  W^ 

Crawford  v.  Vallance's  Heirs,  wi/wo— Drummond  v,  Campbell,  1662,  M„  12,80^^ 
infra,  §  966.  (m)  See  infra,  g  967,  ei  t^.  {v)  See  Tait  Ev.,  ^^■ 

(x)  Carrick  v.  Key,  1787,  M.,  17,009. 
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served  on  the  bench,  that  "  where  the  conveyance,  being  contained 
in  the  same  writing,  is  inseparable  from  the  document  itself,  the 
rule  requiring  delivery  does  not  hold.  This  is  analogous  to  the  case 
of  a  discharge  or  declaration  of  trust  written  on  the  back  of  a  bond 
for  borrowed  money ;  which  must  create  an  inherent  qualification 
of  the  debt."  The  report  does  not  state  whether  the  other  judges 
adopted  this  view ;  and  the  decision  may  have  proceeded  on  the 
principle  of  the  indorsation  being  a  special  legacy,  which  the  de- 
ceased by  his  conduct  directed  his  heir  to  pay.  In  an  earlier  <5ase, 
where  a  bill  with  a  discharge  indorsed  on  it  had  been  found  in  the 
repositories  of  the  creditor  on  his  death,  the  Court  refused  to  sus- 
tain the  discharge,  on  the  ground  that,  as  it  had  not  been  delivered, 
there  was  a  legal  presumption  that  it  had  been  granted  merely  spe 
numerandae  pecuniae  (y).  It  is  thought  that  delivery  is  not  requisite 
in  such  cases  to  make  a  discharge  eflCectual ;  but  that  non-delivery 
is  an  element  in  the  proof  admissible  in  each  case  for  the  purpose 
of  ascertaining  whether  the  discharge  was  written  in  contemplation 
of  a  settlement,  or  in  order  to  show  that  the  right  had  been  aban- 
doned. Indorsing  a  discharge  on  a  document  of  debt  seems,  in  most 
cases,  to  be  a  marked  token  of  its  extinction. 

II.   What  constitutes^  or  is  equivalent  to,  Delivery, 

§  946.  Delivery  consists  in  the  actual  transference  of  the  pos- 
session of  the  deed ;  and  it  does  not  require  either  a  ceremony  of 
any  kind,  or  a  narrative  of  the  res  gestae.  It  is  most  simple  and 
unequivocal  where  the  granter  personally  hands  the  deed  to  the 
grantee.  Next  to  this  is  his  delivering  it,  or  directing  it  to  be  de- 
livered, to  a  person  expressly  for  behoof  of  the  grantee.  And  it  is 
not  necessary  that  the  grantee  should  have  been  aware  of  the  deli- 
very;  his  consent  not  being  required  for  its  completion  (z). 

§  947.  But  possession  by  the  grantee,  or  by  another  person  in 
his  name,  is  ineffectual,  unless  it  was  obtained  with  the  grantor's 
consent,  and  for  the  purpose  of  delivery.  This  is  the  case  where 
the  deed  has  been  acquired  surreptitiously  (a).  So,  where  the  tu- 
tor of  a  creditor  in  pupillarity  declined  to  take  delivery  of  a  new 
bond  of  caution ;  but  borrowed  it  for  comparison  with  the  previous 
bond,  and  then  returned  it  to  have  a  certain  alteration  made ;  and 
where  the  granter's  agent  again  tendered  delivery,  but  the  tutor 

(y)  Cochrane  v.  Pringle,  1709,  M.,  12,714.  (z)  Stair,  1,  10,  5— Borthwick  v. 

Lawrie,  1686,  M.,  7736.  (a)  See  cases  infra,  {  968. 


572  DELIVERY  OF  DEEDS.  §  947- 

decliiied  it,  because  his  office  had  expired ;  the  Court  held  the  deed 
to  be  undelivered  (6).  Thus,  also,  where  Woomet  granted  an  as- 
signation to  Boyd,  partly  for  his  own  and  partly  for  Boyd's  behoof, 
receiving  from  Boyd  a  back-bond ;  and  where  Woomet  afterwards, 
intending  to  transfer  his  interest  to  Biggar,  executed  in  favour  of 
Boyd  a  discharge  of  the  back-bond,  and  Boyd  delivered  a  new  back- 
bond to  Biggar ;  but  the  discharge  from  inadvertance  remained  in 
Biggar's  hands  undehvered ; — ^in  a  competition  between  Biggar  and 
an  arrester  of  Woomet's  interest,  the  arrester  was  preferred ;  be- 
cause the  discharge  had  not  been  delivered  to  Boyd  or  to  some  one 
on  his  behalf  (c).  In  like  manner,  where  an  obligation  to  dispone 
lands  had  been  handed  to  a  conveyancer  with  directions  to  jNrepare 
a  charter  in  favour  of  the  grantee,  the  Court  held  it  to  be  undeli- 
vered, unless  the  grantee  proved  that  it  had  been  deposited  for  the 
purpose  of  delivery  (d). 

§  948.  If  the  grantor  of  a  deed  records  it  in  a  public  register, 
he  is  presumed  to  intend  it  shall  be  effectual ;  and  therefore  such  a 
proceeding  is  equivalent  to  delivery  (e),  and  has  the  same  effect  in 
preventing  revocation  (/).  But  of  course  this  does  not  hold  if  the 
registration  was  without  the  granter's  consent  (g).  The  question 
was  once  raised,  but  not  decided,  whether  parole  proof  of  the  grant- 
er's  orders  to  record  is  admissible  in  a  competition  between  the  dis- 
ponee  and  the  Crown  as  in  right  of  the  grantor's  forfeited  es- 
tates (h). 

§  949.  A  disposition  on  which  sasine  has  passed  (t),  and  an  in- 
timated assignation  (A:),  are  effectual  without  delivery,  provided  the 
grantor  consented  to  the  grantee's  right  being  so  completed.  And 
where  a  party,  having  granted  an  assignation  for  relief  of  the  assig- 
nee who  had  become  his  cautioner,  used  homing  thereupon  in  the 


(6)  Glendinning  v,  WyUie,  1684,  M.,  16,992.  (c)  Boyd  v,  L.  Niddrie,  1661, 

M.,  16,998.  (d)  Byres  v.  Johnstone,  1626,  M.,  16,990 ;  8405. 

(e)  Ersk.,  8,  2,  44-.Tait  Ev.,  160— Duflf  Feud.  Con.,  29— Bruce  v,  Bruce,  1675,  M., 
11,185;  17,000— Gordon  v.  Dewar,  1771,  M.,  15,679— Downie  r.  M^KiUop,  1848,  6  D., 
180— Leckie  o.  Leckie,  1776,  M.,  11,681 ;  M.,  "Presumption,"  Appz.,  No.  1.;  Hailes, 
721 ;  5  B.  Sup.,  482,  S.  0.  (/)  Downie  v.  M'Killop,  «9»4h-Gordon  v.  Dewar, 

gupra — Bruce  o.  Bruce,  tupra — See  also  Leckie  v,  Leckie,  st^pra. 

{g)  See  Scott  v.  Disliington*s  Cr.,  1628,  M.,  12,305— Downie  v.  M'KiUop,  tupra, 

(A)  L.  Advocate  v.  Drummond,  1750,  Elch.,  "  Forfeiture,"  No.  15 ;  reported  on  other 
points  in  M.,  4875 ;  Or.  and  St.,  508.  (i)  M*Intosh  o.  Mlntosh,  28th  Jan.  1812. 

F.  a— Bruce  v.  Bruce,  1675,  M.,  11,186;  17,000— Stair,,  1,  5,  6  (5). 

(A)  Maolurg  v.  Blackwood,  1680,  M.,  845— Trotters  v.  Lundy,  1667,  M.,  11,498— 
But  see  Cockburn  v.  L.  Graigievar,  1672,  M.,  11,498,  noted  iftfra,  {  977. 
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assignee's  name,  the  assignation  was  held  to  be  effectual,  although 
it  had  not  been  followed  by  delivery  (I), 

§  950.  The  judicial  ratification  by  a  wife  of  a  deed  affecting 
her  own  estate  is  not  equivalent  to  delivery ;  because  that  proce- 
dure is  only  designed  for  securing  free  consent  to  her  subscrip- 
tion (m). 

It  has  already  been  shown  that  handing  the  deed  from  one  co- 
obligant  to  another  does  not  constitute  delivery  to  the  creditor  (n). 

III.  Presumption  and  Proof  as  to  Delivery  of  Deed  found  in  the 

granter's  possession. 

§  951.  A  deed  found  in  the  granter's  possession  is  presumed 
either  not  to  have  been  delivered,  or  to  have  been  returned  after 
delivery  for  some  reason  inconsistent  with  its  remaining  effec- 
tual (o).  This  is  peculiarly  the  case  as  to  those  documents  (e.^., 
bonds  and  bills)  which,  on  payment,  are  often  retired  without  a  dis- 
charge ;  and  which,  as  already  noticed,  are  liable  in  a  high  degree 
to  the  presimiption  chirographum  apud  debitorem  repertum  presumi- 
tur  solutum  (p). 

There  is  an  important  distinction  as  to  the  evidence  by  which 
these  presumptions  may  be  overcome. 

§  952.  Where  a  deed  is  in  the  hands  of  the  granter,  and  the 
grantee  avers  that  he  returned  it  to  that  party  for  a  special  purpose 
without  abandoning  his  right  to  it,  his  averment  resolves  into  one 
of  trust  in  the  granter  of  the  deed,  and  in  general  is»  not  provable 
by  parole  (r).  This  rule  is  illustrated  by  a  case  where  a  bond  of 
provision  granted  by  an  heir  to  his  mother-in-law  and  half-brothers 
had  been  cancelled,  and  the  grantees  alleged  that  it  had  been  bor- 
rowed by  the  granter  from  his  father  (in  whose  hands  it  had  been 
deposited)  in  trust  for  a  special  purpose,  and  had  been  cancelled  by 
the  granter  without  the  father's  authority.  The  Court  held  that 
the  averment  could  only  be  proved  by  the  son's  writ  or  oath,  "  there 
being  no  force  alleged,  but  a  naked  trust"  («).  In  another  case, 
where  a  superior  pursued  a  declarator  of  non-entry,  which  the  vas- 
sal defended  on  the  ground  that  the  pursuer's  ancestor  had  signed 
and  delivered  to  him  a  precept  of  clare  constat,  but  that  he  (the 


(0  Dick  V.  Oliphant,  1677,  M.,  6648.  (m)  L.  Baihgate  v.  Cochrane,  1686, 

M.,  6077;  11,669;  17,004,  S.  C.  (n)  Supra,  I  986.  (o)  Stair,  1,  7,  14  (6). 

(p)  Stipra,  i  880.  (r)  Stair,  1,  7,  14  (6)— Tait  E^.,  162. 

(ff)  Aikman  v.  Aikman,  1677,  M.,  12,281. 
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Tassal)  had  afterwards  returned  it  to  the  pursuer  in  order  to  have 
it  sealed ;  the  Court  urould  not  allow  the  averment  to  be  proved  by 
parole,  but  only  by  the  pursuer^s  writ  or  oath  (/)•  Thus,  also,  where 
Dick  as  his  father's  feLctor  had  executed  an  assignation  in  favonr  of 
Fairly ;  and,  on  its  being  found  in  Dick's  hands,  Fairly  alleged  that 
it  had  been  placed  there  in  order  to  be  used  by  Dick  as  his  (Fairly  s) 
agent ;  the  Court  refused  to  admit  the  averment  to  proof  by  wit- 
nesses (u). 

§  953.     But  where  the  grantee,  under  a  deed  which  is  fomid  in 
the  granter's  possession,  avers  that  that  possession  was  acquired  hj 
force  or  fraud,  he  may  instruct  his  averment  by  parole ;  for  dole 
may  always  be  proved  prcm/  de  Jure  (x).     Thus  a  bill  which  had 
been  found  in  the  hands  of  the  debtor  without  a  discharge  or  cod- 
veyance,  was  restored  to  the  creditor  after  proof  by  parole  that  it 
had  been  abstracted  from  a  party  with  whom  he  had  deposited 
it  (y).     So  the  Court  allowed  a  proof  that  the  repositories  of  the 
creditor  in  a  bond  had  been  broken  open  and  the  deed  remoTed; 
and  that,  after  passing  through  some  other  persons'  hands,  who  had 
no  right  to  it,  it  had  come  into  the  possession  of  the  debtor  (z). 
And  where  the  creditor  in  a  bond  was  an  ignorant  woman,  and  the 
debtor  was  her  law-agent,  and  had  access  to  her  papers,  he  was  re- 
quired to  condescend  on  how  the  bond  came  into  his  hands,  as  the 
relative  positions  of  the  parties  laid  the  burden  of  proof  upon 
him  (a).    Thus,  also,  where  the  principal  debtor  under  a  bond  signed 
by  him  and  a  cautioner,  when  intromitting  with  it  as  tutor  of  the 
creditor's  heir,  delivered  it  to  the  cautioner,  who  tore  off  his  sub- 
scription, but  retained  the  document ;  the  Court,  holding  that  he 
would  have  been  entitled  to  cancel  his  subscription  on  receiving  the 
deed  for  that  purpose,  found  that  he  would  not  be  bound  "  unless 
it  were  proved  that  the  bond  was  destroyed  by  force  or  fraud,  and 
that  the  cautioner  was  party  to  the  fraud"  (6).     This  implies  that 
the  proof  referred  to  might  be  by  parole. 

§  954.     There  are  two  cases  in  which  parole  evidence  was  re- 
ceived with  a  view  to  overcoming  the  presumption  as  to  a  deed        i 
found  in  the  hands  of  the  grantor,  where  neither  fraud  nor  force  in 


(0  E.  Rothes  t>.  Grant,  1626,  M.,  12,278.  (v)  Fairly  v,  Dick'e  Cw.,  1<^- 

M.,  12,278.  (x)  See  Stair,  4,  82,  8— ib.,  4,  45,  24— See  also  tupra,  H  ^^ 

869 ;  628.  (y)  Edward  v.  Fyfe,  1828,  2  S.,  481.  (*)  ^^^' 

Children  •>.  E.  Northesk,  4  B.  Sup.,  70.  (a)  Burgh  v.  Jenkins,  1710,  M' 

11,410.  (b)  Monkton  v,  Carmichael,  1628,  M.,  11,404.    This  Aeciaoi^^ 

questioned  by  Mr  Tait ;  Ev.,  164. 
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obtaining  the  deed  were  averred.  In  one  of  these  cases,  the  credi- 
tor in  a  bond  in  the  possession  of  the  granter  offered  to  prove  by 
four  Lords  of  Session  that,  after  the  deed  had  been  deUvered,  it  had 
been  returned  in  order  that  the  granter  might  get  it  subscribed  by 
cautioners  ;  and  the  Court  "  inclined  to  admit  their  probation  "  (c). 
But  this  case,  which  is  of  old  date,  seems  not  to  be  of  much  autho- 
rity, as  the  Court  were  influenced  by  the  trust-worthiness  of  the 
witnesses  tendered ;  and,  as  the  case  occurred  at  a  time  when  the 
rules  of  evidence,  especially  where  trust  was  involved,  were  not 
strictly  observed.  In  the  other  case  referred  to  the  following  facts 
occurred : — Southside,  having  right  to  a  bond  granted  by  Cass,  en- 
tered into  a  transaction  regarding  it  with  the  curators  of  Cass's 
heir,  and  got  from  the  heir  with  their  consent  a  new  bond ;  but  the 
heir  having  been  restored  against  that  deed  on  the  ground  of  lesion, 
Southside  pursued  him  for  payment  of  the  first  bond.  He  replied 
that  the  document  was  in  his  hands,  and  the  presumption  therefore 
was  that  it  had  been  discharged ;  to  which  Southside  replied  that 
the  bond  had  been  delivered  in  contemplation  of  the  transaction, 
which  had  been  annulled,  being  implemented.  The  Court  ordained 
the  curators  to  be  examined  ex  officio  as  witnesses  upon  Southside's 
averments ;  and  they  refused  to  hold  that  these  could  only  be  proved 
by  the  heir's  writ  or  oath,  "  because  the  manner  of  the  delivery  of 
the  bond,  and  the  cause  thereof  were  so  evident,  and  the  probation 
so  strong  and  pregnant"  (rf).  The  circumstances,  indeed,  were 
sufficient  of  themselves  to  convince  any  one  of  the  truth  of  South- 
side's  statement.  The  case,  therefore,  was  a  favourable  one  for  ex- 
amining witnesses  ex  officio,  according  to  a  practice  common  at  one 
time  in  cases  where  restricting  the  proof  to  writ  or  oath  of  party 
appeared  likely  to  occasion  injustice. 

IV.  Presumption  and  Proof  as  to  Delivery  of  Deed  found  in 

the  grantee's  possession, 

§  965.  When  a  deed  is  found  in  the  hands  of  the  grantee,  there 
is  a  strong  presumption  that  he  received  delivery  of  it  from  the 
granter,  or  some  one  acting  under  the  granter's  authority,  and  that 
he  fulfilled  the  conditions  (if  there  were  any)  under  which  the 
granter  fntended  that  it  should  be  delivered  (e). 

(c)  Melvil  V,  Murray,  1610,  M.,  12,271 ;  questioned  by  Tait  Ey.,  168. 

(d)  EUias  v,  Cass,  1671,  M..  12,280.  (e)  Stair,  1,  7,  14,  and  4,  42,  8— 
Erek.,  8,  2,  48— Tait,  167. 

VOL.  I.  2  O 


570  DELIVERY  OF  DEEDS.  1 95.V 

§  956.  Stair  and  Erskine  (/)  lay  down  that  this  presumption 
can  only  be  overcome  by  the  grantee's  writ  or  oath.  But  it  is 
humbly  thought  that  the  distinction  noticed  in  the  preceding  sec- 
tions applies  here  also.  Thus,  on  the  one  hand,  where  the  granttr 
acknowledges  having  handed  the  deed  to  the  grantee,  but  alleje^ 
either  that  delivery  was  not  intended,  or  that  it  was  conditional, 
this,  being  like  an  averment  of  a  trust  restricting  bona  fide  [k¥- 
session  by  the  grantee,  seems  to  be  provable  only  by  his  writ  or 
oath  {g). 

%  957.  On  the  other  hand,  where  it  is  alleged  that  the  grantee 
acquired  the  deed  by  force  or  fraud  without  the  granter's  consent, 
parole  seems  to  be  admissible.  Thus  it  was  received  to  prove  that 
a  general  disposition  (not  mortis  causa),  found  in  the  hands  of  the 
grantee,  in  whose  house  the  granter  died,  had  been  in  the  granter? 
possession  until  his  deathbed  illness,  and  had  been  improperly  al»- 
stracted  by  the  grantee  from  among  his  papers  after  his  death  (h)- 
In  another  case,  the  Court  allowed  a  proof  before  answer  that  a  bill 
found  in  the  hands  of  an  alleged  onerous  indorsee  had  not  bet* n 
completed  with  the  drawer  s  signature  till  after  the  acceptor  s  death, 
and  that  the  drawer  had  improperly  got  possession  of  the  bill  from 
the  acceptor's  repositories  (i).  Again,  where  a  bond  of  provision 
was  alleged  to  have  been  got  up  from  the  depositary  by  improper 
means  ("t7m  ei  modis")  the  Court  allowed  the  party  and  the  in- 
strumentary  witnesses  to  be  examined  ex  officio,  as  to  whether  there 
had  been  a  depositation,  and,  if  so,  what  were  its  terms,  and  how  it 
came  to  be  concluded  (t).  The  Court  also  ordained  witnesses,  anJ 
if  need  be  the  creditor,  to  be  examined  ex  officio  on  the  allegation 
that  the  deed  (a  bond)  had  been  lying  undelivered  in  the  reposi- 
tories of  the  principal  debtor,  and  that  he  had  been  unable  to  man- 
age his  affairs  for  some  years  before  his  death  (Z).  And  witnesses 
were  examined  ex  officio  on  an  alleged  fraudulent  re-acquisition  hy 


(/)  stair,  ib.—Erek.,  ib.  In  Ogilvie  v,  L.  Balmerino,  1699.  4  B.  Snp.,  446,  whfte 
the  grantee  in  a  disposition  deponed  that  he  got  the  deed  from  a  third  person,  who  told 
him  he  had  received  it  for  delivery  to  him,  the  Court  held  it  to  be  undelivered,  bcc»it< 
there  was  not  proof  that  the  delivery  had  been  by  the  grantor's  order. 

(  g)  See  Tait  Ev.,  168.    Rutherford  t>.  Rutherford,  1670,  M.,  12.818. 

(A)  Cathcart  ».  L.  Corsclays,  1679,  M.,  12,826.  (t)  Farquhar  f.  Shiw. 

1767,  M.,  12,841— In  Bruce  t;.  Alexander,  1676,  2  B.  Sup.,  198,  parole  was  admitUd  *» 
to  a  bond  of  provision  which  the  granter  alleged  his  daughter,  the  grantee,  bsd  stolen 
out  of  a  locked  box  in  which  he  had  kept  it.  (Ar)  Stewart  p.  Blackhall,  1"^* 

M.,  12,882.  (/)  Cheyn  ».  L.  Rosehill.  1679,  2  B.  Sup.,  242. 
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the  grantee  of  a  bond  after  payment  (w).  Thus,  also,  where  a  con- 
tract of  lease,  which  had  been  in  the  hands  of  a  depositary,  was  al- 
leged to  have  been  got  up  by  the  tenant  by  "  some  unorderly 
means,"  and  without  performing  the  conditions  on  which  delivery 
was  to  have  been  made,  the  depositary  and  persons  present  at  the 
contract  were  examined  ex  officio,  and  before  answer  (n).  The 
principle  which  these  decisions  recognise  is  supported  by  a  case 
where  the  Court  admitted  witnesses  to  prove  that  a  deed,  when 
blank  in  the  name  of  the  grantee,  had  been  abstracted  from  the  de- 
ceased granter's  repositories,  and  completed  fraudulently  by  the 
person  whose  name  it  bore  when  produced  (o). 

§  958.  But  there  are  cases  of  an  opposite  tendency.  In  one  of 
them  it  was  alleged  that  a  bond  which  had  been  deposited  with  a 
third  person  for  conditional  delivery,  had,  with  concurrence  of  the 
creditor,  been  abstracted  fraudulently  from  the  depositary's  premises 
during  his  absence ;  and  the  Court  held  that  the  averment  could  be 
proved  only  by  the  oath  of  the  creditor,  and  not  of  the  deposi- 
tary (jp).  The  question,  however,  seems  to  have  been  whether  the 
depositary's  oath  on  reference  might  be  taken,  and  not  whether  a 
proof  by  witnesses  was  admissible.  In  another  case,  where  a  bond 
was  alleged  to  have  been  surreptitiously  abstracted  from  among  the 
debtor's  writs,  and  registered  and  followed  by  apprising  during  his 
residence  abroad ;  the  Court,  before  answer  as  to  the  admissibility 
of  witnesses  to  prove  the  averment  ("  which  they  foimd  hard  to  be 
done,  tending  to  destroy  the  bond'^,  ordained  the  creditor  to  be 
examined  ex  officio,  and,  on  his  admitting  the  facts,  they  cut  down 
the  deed  (r).  Again,  where  a  party  sought  to  reduce  a  disposition 
on  the  ground  that,  after  the  granter's  death,  the  disponee  had  im- 
properly completed  it  by  Ming  in  his  own  name,  when  it  was  lying 
in  his  hands  blank  in  the  name  of  the  disponee,  the  Court  restricted 
the  proof  to  the  defender's  writ  or  oath  («).  A  similar  decision  was 
pronounced  in  regard  to  a  bond,  which  the  granter  averred  he  had 
executed  blank  in  the  creditor's  name,  and  deposited  for  another 
person's  behoof,  with  the  party  appearing  as  creditor,  who  was  the 
granter's  father  (t). 

§  959.     It  cannot,  therefore,  be  said  that  the  law  is  settled  as  to 


(m)  Napier  v.  E.  Eglinton,  1671,  M.,  12,818.  Bat  parole  of  the  payment  was  re- 
fused, (n)  Douglas  v.  Lauder,  1681,  M.,  12,708.  (o)  Fordel  v. 
Carriber,  1677,  M.,  12,824.                         (p)  WiUiamson  v.  Tennant,  1627,  M.,  12,806. 

(r)  Scot  V.  Dishington's  Crs.,  1628,  M.,  12,306.  (»)  Laurie  r.  Drummond. 

1678,  M.,  12,820.  (t)  Rutherford  r.  Rutherford,  1670,  M.,  12,818, 
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the  admiBsibility  of  parole  to  overcome  the  prestunption  in  favour 
of  the  grantee  holding  a  deed  conceived  in  favour  of  himself.  It  is 
thought,  however,  that  the  leaning  of  the  decisions,  as  well  as  cor- 
rect principle,  warrants  its  admission  wherever  the  allegation  in 
regard  either  to  the  mode  in  which  the  name  of  the  person  holding: 
a  document  has  been  inserted  in  it,  or  his  possession  of  it  has  km 
acquired,  involves  fraud  in  him,  or  in  the  person  through  whom  it 
came  into  his  hands  {u)} 

V.  Presumption  and  Proof  as  to  Delivery  of  Deeds /ound  in  tk 

hands  of  a  third  person, 

§  960.  When  a  deed  is  found  in  the  hands  of  a  third  person, 
the  question,  whether  he  holds  it  on  behalf  of  the  granter  or  of  the 
grantee,  is  one  of  fact,  depending  on  the  evidence  adduced  in  each 
case  {x).  There  are,  however,  some  rules  fixing  the  burden  of 
proof  in  certain  circumstances. 

§  961.  If  the  depositary  is  connected  with  one  of  the  parties, 
he  is  presumed  to  hold  the  deed  for  that  party.  This,  for  example, 
is  the  case  as  to  a  deed  in  the  hands  of  the  private  agent  (y),  or  the 

(tt)  This  is  the  view  of  Mr  Tait,  Ev.,  170.  {x)  The  question  may  be  tried 

by  jury;  Maiklem  v.  M'Gruther,  1842,  4  D.,  1182.  (y)  Erek.,  8,  2,  43-BeU'5 

Pr.,  I  28— L.  Adv.  v.  Drummond,  1760,  M.,  4876 ;  Elch.,  "Forfeiture,"  No.  16;Cr.»nii 
St.,  603,  S.  C— Irvine  v,  Irvine,  1788,  M.,  11,676;  Elch.,  "Deathbed,"  No.  18,  S.  C.- 
Garden V.  Pilmore,  1724,  M.,  3519--Byros  v.  Johnstone,  1626,  M.,  11,566. 


^  A  party  who,  under  the  trust-deed  of  his  wife,  had  power  to  nominate  the  indivi- 
dual for  whom  the  trustees  wore  to  hold  an  estate,  nominated  his  niece  and  her  helR. 
He  afterwards  executed  a  deed  revoking  that  nomination,  and  nominating  another 
niece.  At  his  death  the  estate  was  claimed  by  the  second  nominee  and  by  the  repre- 
sentatives of  the  first  nominee,  who  produced  the  first  deed  of  nomination,  which,  they 
said,  had  been  delivered  to  their  ancestor,  the  first  nominee,  and  had  become  a  deliveKd 
irrevocable  deed.  And  they  maintained,  on  the  authority  of  Erskine,  iii,  2,  48  (referred 
to  in  §  966),  that  it  could  not  be  proved,  except  by  writ  or  oath,  that  the  deed  wa&  de- 
livered for  any  other  purpose  than  to  confer  an  irrevocable  right.  But  the  Court  al- 
lowed an  issue,  whether  the  deed  was  delivered ;  and  the  representatives  of  the  tnX 
nominee  stood  pursuers  of  the  issue.  It  was  proved  that  the  granter  had  handed  the 
deed  to  his  niece,  the  first  nominee ;  but  it  was  shewn  that  he  was  frequently  intoxi- 
cated, and  that  his  niece  took  charge  of  many  of  his  papers  for  him,  and  that,  when  he 
revoked  the  first  deed,  he  asked  it  back  from  his  niece,  the  first  nominee.  The  jnrj 
found  for  the  defender,  the  party  nominated  in  the  second  (feed.  The  pursuer  moved 
for  a  new  trial,  but  his  motion  was  refused ;  and  it  was  observed  from  the  bench,  that 
the  doctrine  of  Erskine  was  not  to  be  taken  without  qualification ;  that  much  depende>l 
on  the  nature  of  the  deed,  and  that  frequently  the  whole  circumstances  required  to  he 
taken  into  consideration;  M*Aslon  v.  Glen,  1869,  21  D.,  611. 
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wife  (z),  of  one  party,  or  in  the  hands  of  his  son,  especially  if  the 
son  acts  as  his  father's  factor  (a). 

§  962.  But  this  presumption  will  yield  to  contrary  probabili- 
ties and  proof.  Thus,  where  a  person  delivered  to  his  law-agent  a 
letter  acknowledging  marriage  with  a  certain  woman,  after  she  had 
seen  and  assented  to  its  terms,  the  Court  found  that  the  agent  held 
it  as  trustee  for  her,  although  he  declared  that  his  possession  was 
on  behalf  of  the  husband  (6).  And  where  a  bond  of  provision  had 
been  placed  by  the  granter  in  the  hands  of  his  agent,  by  whom  it 
had  been  recorded,  the  Court  held  it  to  be  a  delivered  deed ;  the 
proof  of  that  fact  including  several  letters  of  the  agent,  and  one  of 
the  granter,  in  which  he  treated  it  as  delivered  and  irrevocable  (c). 
In  like  manner,  where  a  deed  taking  the  granter  obliged  to  pay 
certain  sums  to  his  wife,  and  contingently  other  sums  to  their 
children,  had  been  deposited  with  her,  and  by  her  placed  in  the 
hands  of  a  third  person,  who  recorded  it,  the  Court  held  it  to  have 
been  delivered  in  favour  of  the  cliildren,  chiefly  because  the  wife's 
interest  in  the  deed  made  the  delivery  efl'ectual  as  regarded  her, 
and  it  was  not  to  be  viewed  as  made  for  a  partial  purpose  (d).  Thus, 
also,  while  a  servant  of  the  granter  of  a  deed  is  presumed  to  hold 
it  for  his  master,  the  master's  orders  to  deliver  it  to  the  grantee  will 
be  effectual,  although  he  should  have  died  without  their  being  ful- 
filled (e). 

§  963.  It  is  presimied  that  a  neutral  depositary  holds  an  oner- 
ous deed  for  unconditional  delivery  to  the  grantee  (/) ;  but  that  he 
holds  a  gratuitous  deed  (and  especially  a  bond  of  provision)  for  de- 


(z)  L.  Traquair  v.  E.  Winton.  1668, 1  B.  Sup.,  546— Agnew  v.  Agnew,  1767,  5  ib.,  431. 

(a)  Fairlie  v.  Dick's  Crs.,  1666,  M.,  12,278.  (6)  Hamilton  v.  Hamilton, 

1842,  1  Bell's  Ap.  Ca.,  736.     See  Turner's  Cre.  v.  his  Children,  1783,  M.,  11,682. 

(c)  Downie  v.  M'KiUop,  1848,  6  I).,  180.  (d)  Riddle  v.  Inglis,  1760,  M., 

11,677  ;  Elch.,  •*  Husband  and  Wife,"  84,  S.  C.  There  was  considerable  diflference  of 
opinion  on  the  bench  in  this  case.  In  another  case  the  Court  held  a  deed  to  have  been 
partly  delivered  and  partly  undelivered;  Mair  v.  Thorns,  1850,  12  D.,  748,  noticed 
infra,  §  964.  (e)  Crawford  v.  Kerr,  18th  November  1807,  F.  C. ;  M.,  "Move- 

ables," Appx.,  No.  2,  S.  C.  Here  a  debtor  wrote  a  letter  to  his  creditor  inclosing  the 
halves  of  some  bank  notes  and  a  bill.  He  gave  it  to  his  servant,  wafered  and  addressed, 
with  orders  to  deliver  it  to  a  runner  who  took  his  letters  to  the  post  office.  The  servant 
put  it  beside  the  other  letters  for  the  runner,  but  the  writer  of  it  died  early  the  next 
morning  before  the  runner  arrived ;  and  the  letter  remained  in  his  house.  In  a  ques* 
tion  between  the  creditor  and  a  trustee  (not  judicially  appointed)  for  other  creditors,  the 
former  was  preferred  to  both  halves  of  the  notes  and  to  the  bill.  The  Court  proceeded 
both  on  the  .trustee's  want  of  right,  and  on  the  unrecolled  order  to  deliver. 

(/)  Er«k..  3,  2,  43— Bell's  Pr.,  §  23— Tait  Ev.,  164;  166. 
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livery  only  in  case  of  non-revocation,  or  on  fulfilment  of  a  condi- 
tion (gr).  Thus,  a  bond  of  provision  by  a  father  to  his  children, 
which  had  been  deposited  by  him  with  their  maternal  uncle  to  k 
kept  for  their  use,  was  held  to  be  undelivered  arid  revocable  (A), 
And  the  same  view  was  taken  as  to  a  gratuitous  disposition  in  fa- 
vour of  the  grandchild  of  the  grantor,  which  had  been  deposited 
with  one  who  had  no  connection  with  the  disponee  (t).  Thus, 
also,  a  bond  of  provision  in  favour  of  the  grantor's  daughter,  found 
in  the  hands  of  his  uncle,  was  held  to  have  been  deposited  for  the 
granter  s  behoof,  and  to  have  been  revoked  by  his  incurring  debt  (j). 
And  where  a  deed  of  entail,  in  favour  of  the  entailer  as  institute 
and  of  certain  substitutes,  had  been  deposited  with  a  neutral  person 
"  for  behoof  of  all  concerned,"  the  entailer  was  held  to  have  right 
to  redelivery  for  the  purpose  of  revocation  (Jfc). 

§  964.  Where  the  depositary  is  agent  for  both  granter  and 
grantee,  he  is  presumed  to  hold  for  the  latter,  if  the  deed  is  oner- 
ous {!).  Thus  where  an  onerous  deed  by  fl  mother  in  favour  of 
her  son,  to  take  eflfect  after  her  death,  was  found  in  the  hands  of 
her  agent,  who  was  also  agent  for  the  son  and  his  commissioner 
during  his  residence  abroad,  and  who  held  certain  bonds  of  provi- 
sion in  consideration  of  which  the  deed  had  been  granted,  the  Lord 
Ordinary  (Moncreiflf)  held  the  deed  to  be  delivered  and  irrevocable 
in  favour  of  the  son ;  and  his  Lordship's  opinion  seems  to  have 
been  adopted  both  in  the  Inner  House  and  House  of  Lords  (iw).  In 
another  case,  the  agent  for  both  parties  to  an  intended  heritable 
security  for  £900  had  possession  of  the  bond ;  but  although  he  had 
received  the  whole  sum  from  the  lender,  he  had  paid  only  £669  of 
it  to  the  borrower,  to  whom  he  had  given  a  letter  acknowledging 
that  only  that  sum  had  been  paid ;  the  agent  having  died  bankrupt, 
in  a  competition  between  the  borrower  and  lender  it  was  held  that 
the  bond  was  a  delivered  document  only  to  the  extent  of  the  £669 


(g)  Ersk.,  ib.— Bell's  Pr.,  ib.—Tait,  ib.— correcting  Stair,  4,  42,  8. 

(A)  L.  MonjrtnuBk  v.  Pitarro,  1628,  M.,  11,666 ;  1  B.  Sup.,  247,  S.  C. 

(i)  Ker  V.  Ker,  1677,  M.,  8249— See  contra,  Allan  v.  AUan,  1681.  2  B.  Sop^  7;  8  il'-. 
418,  S.  C.  (j),  HalweU  v.  Ly.  Cuming,  1796,  M.,  11,688.     With  this  case  com- 

pare Fairlie  v.  Fairlie,  1680,  M.,  11,667,  where  a  gratuitous  assignation  by  a  mother  U> 
her  son,  having  been  deposited  unconditionally  in  the  hands  of  his  wife's  father,  was 
held  as  delivered  and  irrevocable.  Here  the  depositary  was  only  connected  remoteJ/ 
with  the  granter ;  while  in  Halwell  v.  Ly.  Cuming  he  was  more  nearly  related  to  him 
than  to  the  grantee.  (*)  L.  Lindores  v.  Stewart,  1714,  M.,  7786.    The  pn> 

hibitory  and  other  restricting  clauses  were  directed  against  the  entailer,  as  veil  »» 
against  the  substituted  heirs.  (/)  Bell's  Pr.,  §  28 ;  Tait,  166. 

(m)  Stewart  r.  Stewart,  1833,  11  S.,  327 :  affd.,  1  Bell's  App.  Ca.,  796. 
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received  by  the  borrower,  and  that  as  to  the  balance  the  agent  held 
the  deed  undelivered  for  behoof  of  that  party  (w).  The  Court  con- 
sidered that  if  no  part  of  the  money  had  been  paid  to  the  borrower, 
the  depositation  would  have  been  regarded  as  for  his  behoof  for  de- 
livery to  the  lender  on  payment ;  whereas,  if  all  the  money  had 
been  paid,  the  depositation  would  have  been  regarded  as  for  behoof 
of  the  latter.  Accordingly,  as  the  payment  had  been  partial,  the 
Court  (but  with  considerable  doubt)  held  that  the  delivery  corre- 
sponded to  it. 

But  the  depositation  of  a  gratuitous  deed  with  the  agent  for  both 
parties  is  presumed  to  have  been  made  for  the  purpose  of  delivery 
in  case  only  of  non-revocation  (o).  Thus  where  a  husband  and  wife 
executed  a  joint  settlement,  mutually  bequeathing  all  their  effects 
to  the  survivor ;  and  the  wife,  when  her  husband  was  on  deathbed, 
executed  a  deed  which,  proceeding  on  the  narrative  that  she  granted 
it  in  compliance  with  his  wish,  conveyed  to  his  relations  a  portion 
of  the  estate  under  burden  of  her  liferent ;  this  deed,  having  been 
produced  by  the  agent  for  both  spouses,  was  held  to  be  undelivered 
and  revocable  {p  ). 

§  965.  The  presumptions  noticed  in  the  preceding  sections  are 
not  absolute  rules  of  law.  They  merely  fix  the  burden  of  proof  in 
what  is  a  question  of  fact,  depending  on  the  circumstances  of  each 
case  (r).  Accordingly,  in  an  action  of  damages  by  the  grantee  un- 
der a  gratuitous  deed  against  the  agent  for  both  parties,  on  account 
of  his  having  refused  to  deliver  it,  where  the  defender  pleaded  he 
had  held  it  on  behalf  of  the  gi-antcr  to  whom  he  had  returned  it ; 
evidence  prout  de  jure  having  been  led  for  the  pursuer ;  the  jury 
found  that  the  deed  had  been  deposited  for  his  behoof,  and  that  the 
defender  had  wrongfully  refused  delivery  («).  In  another  case,  a 
gratuitous  bond  by  a  person  to  his  brother,  deposited  with  the  law- 
agent  for  both  parties,  was  held  to  have  been  delivered  and  irrevo- 
cable ;  evidence  having  been  led  which  embraced  payments  by  the 
agent  to  the  grantee  in  implement  of  the  deed,  and  the  understand- 
ing of  the  granter  and  the  agent  that  the  deed  w^as  irrevocable  (<). 
Thus,  also,  where  an  assignation  by  a  father  to  his  daughter,  re- 


(n)  Mair  v.  Thorns,  1850, 12  D.,  748.  Tlie  deed  had  been  given  up  improperly  to 
the  lenders  by  the  agent's  heirs ;  but  that  was  held  not  to  afifect  the  question. 

(o)  Tait,  165— -Supra,  J  968.  (p)  Brownlee  v.  Waddell,  1881,  10  S.,  89. 

(r)  Maiklem  v.  M'Gruther,  1842, 4  D.,  1182,  per  L.  Just-Clerk  Hope— Tait  Ev.,  165. 

(•)  Maiklem  v,  M'Gruther,  tupra,  (t)  Ramsay  v,  Maule,  1828,  6  S.,  848 ; 

aflfd.,  4  W.  S.,  68.     See  Turner's  Crs.  v.  his  Children,  1788,  M.,  11,682. 
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scrving  his  liferent,  and  containing  a  clause  of  warrandice  from 
fact  and  deed,  but  no  power  to  revoke,  had  been  deposited  by  hiiu 
with  a  third  party,  in  terms  of  a  clause  in  the  deed,  "  to  remain  dur- 
ing the  granter  s  lifetime,  or  while  he  should  have  use  for  the  boiul 
assigned,  for  security  of  his  reserved  liferent,  and  to  be  dehvereJ 
after  his  death  to  the  daughter  "  for  her  own  purposes  ;  the  assig- 
nation was  sustained  as  a  delivered  deed  in  her  favour,  in  competi- 
tion with  a  subsequent  deed  of  revocation  by  the  granter  (u).  Here 
the  presumption,  that  the  depositary  held  for  the  granter  of  the 
deed,  was  overcome  by  the  terms  of  the  depositation,  which  in- 
ferred delivery  for  behoof  of  the  assignee.  In  like  manner,  where 
an  onerous  disposition  had  been  placed  by  the  seller  in  the  hand}? 
of  a  conveyancer,  in  order  that  a  charter  might  be  prepared  in  fa- 
vour of  the  purchaser,  the  disposition  was  held  not  to  have  been 
deUvered,  and  locus  penitentiae  was  allowed  (x).  The  special  pur- 
pose 6f  the  depositation  qualified  its  effect,  and  prevented  it  from 
inferring  delivery. 

§  966.  Viooiprout  de  Jure  is  admissible  to  show  whether  a  d^ 
positary  holds  for  the  granter  or  grantee  (y).  But  parole  was  ex- 
cluded where  an  assignation  granted  by  one  as  factor  for  his  father 
in  satisfaction  of  a  debt,  having  been  found  in  the  son's  custody, 
was  alleged  to  have  been  delivered  to  the  assignee  and  then  redeli- 
vered by  him  to  the  son  as  his  agent  (z).  Here,  however,  as  the 
depositary  had  signed  the  deed,  his  possession  was  like  that  of  the 
granter ;  and  the  case  came  within  the  rule  that  parole  is  not  ad- 
missible to  prove  that  a  deed  in  the  hands  of  the  granter  has  been 
delivered  (a). 

§  967.  When  the  granter  of  a  deed  in  the  hands  of  a  depositary 
alleged  that  it  lay  there  for  conditional  delivery,  the  Court  have  re- 
peatedly held  that  both  the  existence  and  the  terms  of  the  condition 
might  be  proved  by  the  depositary's  oath ;  quia  deponendo  apudeum 
ejuafidem  secuti  sunt  (b).  Nor  does  it  seem  that  the  competency  of 
the  depositary's  oath  is  limited  to  proving  the  terms  of  the  condi- 


(u)  Sinclair  v.  Purves,  1707,  M.,  11,672.  (x)  Byres  v,  Johnstone,  1626,  M., 

11,566.    This  case  comes  also  under  the  rule  noticed  tupra,  §  961. 

(y)  See  Collie  v.  Pirie's  Tr.,  1861,  18  D.,  606— Maiklem  v.  M*Gruther.  jufWH-Nor- 
vel  V.  Ramsay,  1786,  M.,  12,290.  («)  Fairlie  v.  Dick's  Cre.,  1666,  M.,  12,278. 

(a)  Supra,  §  952.  (6)  Learmonth  v.  Alexander,  1624.  M.,  12,376-Hay  '• 

Wright,  1624,  M.,  12,378— Hay  v.  M'Michael,  1631,  1  B.  Sup.,  71— Guthrie  v.  Fentrie. 
1649,  ih.,  898— Garden  v.  Pilmore,  1724,  M.,  3619— See  also  Cowan  ».  Ramsay,  l^'^'- 
M.,  12,879— M'Ghie  i».  L.  Tester.  1629,  M.,  ib.— Douglas  v.  I,auder,  1681,  M.,  12,703- 
Auld  V.  Smith,  1684,  2  B.  Sup.,  67. 
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tion,  where  the  existence  of  a  condition  of  some  kind  is  proved  by 
the  writ  or  oath  of  the  grantee ;  although  that  view  is  supported  by 
Lord  Stair's  opinion  (c).  But  when  a  mutual  deed  is  found  in  the 
hands  of  a  depositary,  one  of  the  parties  may  not  prove  by  that 
person's  oath  that  it  lay  with  him  for  conditional  delivery;  because 
a  mutual  deed  is  effectual,  although  not  delivered  (dt).  The  Court, 
also,  refused  to  admit  the  depositary's  oath  in  contradiction  of  a 
writing  under  his  hand  and  that  of  the  parties,  containing  the  terms 
of  the  depositation  (e). 

§  968.  In  general,  witnesses  (other  than  the  depositary)  are 
inadmissible  to  prove  that  a  depositation  was  made  for  conditional 
delivery  (/).  But  they  were  admitted  in  an  action  by  the  granter 
of  a  deed  against  the  depositary  for  reparation  of  the  damages  sus- 
tained by  his  having  delivered  it  without  the  granter's  authority, 
and  without  the  conditions  on  which  delivery  was  to  have  been 
made  having  been  performed  (g). 

§  969.  The  decimons  have  not  been  uniform  as  to  the  mode  of 
proving  that  the  depositary  of  a  deed  received  from  the  granter 
directions  to  cancel  it.  In  one  case,  where  the  creditor  in  a  bond 
sued  the  granter  for  payment,  the  latter  defended  himself  on  the 
ground  that  the  deed  had  been  executed  by  him  as  part  of  an  ar- 
rangement with  his  father,  whereby  he  undertook  to  pay  the  debt 
to  which  the  bond  applied,  and  which  had  originally  been  incurred 
by  his  father ;  that  with  a  view  to  this  arrangement,  his  father  and 
he  had  signed,  and  placed  in  the  hands  of  a  notary,  two  blank 
papers,  in  order  that  they  might  be  filled  up  with  a  bond  and  dis- 
position ;  that  before  delivery  he  and  his  father  had  resiled,  and  de- 
sired the  notary  to  cancel  and  destroy  the  documents ;  but  that,  in- 
stead of  doing  so,  the  notary  had  given  them  to  the  pursuer  after 
an  interval  of  eight  or  nine  years.  The  parties  having  differed  as 
to  the  mode  of  proving  these  averments,  the  Court,  before  answer, 
ordained  the  notary  and  witnesses  inserted  to  be  examined  ex  officio; 
and  on  their  depositions  proving  the  averments,  the  question  of  law 

(c)  Stair,  4,  42,  8.  The  law  was  so  laid  down  in  the  first  and  second  editions,  but 
altered  in  the  later  edition,  of  his  Lordship's  treatise  under  another  head ;  from  which 
it  wonld  seem  that  the  views  of  that  high  authority  had  undergone  some  modification 
on  the  point;  see  More's  ed.  of  Stair,  1,  18,  4.  (d)  Crawford  v.  Vallance,  1626, 

M.,  12,804— Stair,  1,  18,  4.     But  see  contra,  Drummond  v.  Campbell,  1662,  M.,  12,309. 

(e)  Cowan  v.  Ramsay,  1675,  M.,  12,879— Stair,  1,  18,  4.  (/)  Stair,  mpra- 

Hay  V.  Wright,  1624,  M.,  12,379 -Crawford  v.  Vallance's  Heirs,  1626,  M.,  12,304— 
Ker  V.  Home,  1611,  M.,  12,301,  2— Mallach  v.  Graham,  1678,  1  B.  Sup.,  681--But  see 
Anld  V.  Smith,  1684.  2  B.  Sup..  67— Collie  v.  Pirie's  Tr.,  1861,  18  D.,  606. 

{g)  Ker  i-.  Homo,  1611,  M.,  12,301— Stair,  1,  13,  4— See  mpra,  §  966. 
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arose,  whether  the  depositation  of  wnt&  could  be  proved  any  other 
way  than  by  the  oath  of  the  party  in  whose  favour  the  writs  were 
conceived,  he  having  the  same  in  his  hands.     The  Lords  found,  that 
seeing  these  two  writs  were  produced  neither  by  the  father  nor  hj 
the  son,  by  and  to  whom  they  were  respectively  granted,  but  by  a 
third  party  in  whose  favour  a  clause  therein  was- conceived,  in  that 
case,  the  depositation  was  provable  by  the  writer  and  witnesses 
inserted;   and   on   considering  their  testimony    found   the  writs 
null  (h).     Again,  where  the  children  of  a  deceased  person  claimed 
from  his  eldest  son  and  heir  payment  of  provisions  for  which  the 
heir  had  been  liable  under  a  bond  of  provision  by  the  father,  and 
bond  of  corroboration  by  himself,  both  of  which  deeds  had  been  in 
the  hands  of  the  father,  but  had  been  abstracted  from  his  reposito- 
ries ;  in  an  action  of  proving  the  tenor  of  the  bonds,  the  heir  having 
alleged  that  the  father,  when  on  deathbed,  gave  his  wife  warrant 
to  take  and  cancel  the  deeds,  the  Court  allowed  the  averment  to  be 
proved  by  the  oaths  of  the  wife  and  other  witnesses  (t).    In  another 
case  where  a  question  arose  as  to  the  effect  which  cancelling  a  deed 
had  upon  a  similar  deed  executed  in  lieu  of  it,  the  cancelled  deed 
appeared  with  the  subscriptions  torn  from  two  of  the  pages ;  and 
the   only  explanation   given   regarding  its  condition  was  by  the 
grantor's  law-agent,  who  swore  that  the  granter  handed  it  to  him, 
and  desired  him  to  cancel  it  and  make  out  a  new  deed  in  terms 
which  had  been  previously  arranged ;  that  he  accordingly  prepared 
the  new  deed;  that  on  its  being  executed  he  cancelled  the  previous 
deed  by  cutting  off  the  signatures ;  and  that  he  did  so  in  his  own 
office  on  his  return  from  the  grantor's  house,  but  when  the  granter 
was  not  present.     A  great  deal  of  discussion  ensued  as  to  the  effect 
of  the  cancelled  deed ;  but  both  the  Court  and  the  Bar  treated  the 
cancellation  by  the  agent  as  equivalent  to  that  of  the  granter,  al- 
though there  was  no  proof  that  he  acted  by  her  orders,  except  his 
own  statement  and  the  inference  arising  from  the  circumstances 
of  the  case  (A). 


(A)  Drummond  v.  Campbell,  1662,  M.,  12,809.  (i)  Chiaholm  v,  ChisholJn, 

1678,  M.,  12,820.  (k)  Mure  r.  Mure,  Ist  June  1818,  F.  C.    With  this  case 

compare  Cunningham  v.  Mowat's  Tr.,  1861,  18  D.,  1876  {ex  parte),  where  the  agent  of 
a  truster  had  deleted  the  subecriptions  to  a  deed  of  instructions  and  marked  it  "cfto- 
celled,  BuperBeded  by  new  deed  of  instructions."  In  an  action  of  proving  the  tenor  of 
the  deed  he  swore  that  he  had  acted  without  the  truster's  orders,  under  a  mistaken  VH' 
jiression  that  the  first  deed  had  been  superseded  by  the  second.  The  Court  gave  tffec^ 
to  this  stutcment,  and  holding  the  casus  amtssfonit  to  be  proved,  they  gave  decree  <« 
proving  thf  tonor. 
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§  970.  These  cases  proceed  on  the  footing  that  the  alleged  or- 
ders by  the  granter  of  a  deed  to  some  one  to  cancel  it  may  be  proved 
prout  de  jure  so  as  to  infer  revocation ;  and  in  the  last  mentioned 
case  it  seems  to  have  been  assumed  that  the  fact  of  a  deed  being 
found  in  the  hands  of  a  depositary  cancelled,  with  his  oath  that  he 
cancelled  it  by  the  granters'  orders,  is  sufficient  to  render  it  in- 
effectual. But  in  several  cases  the  Court  proceeded  much  more 
strictly  as  to  the  mode  of  proving  the  direction  to  cancel. 

§  971.  In  an  action  at  the  instance  of  Sprinkel's  natural  daugh- 
ter against  his  heir  for  5000  merks,  contained  in  a  bond  granted  by 
the  heir,  the  defender,  on  a  reference  to  his  oath,  admitted  that  he 
had  granted  a  bond  in  favour  of  the  pursuer  at  the  desire  of  Sprin- 
kel ;  but  added  that  the  deed  had  never  been  delivered,  that  it  was 
so  far  from  being  effectual  that,  by  the  express  order  of  Sprinkel,  he 
was  not  to  deliver  it  to  the  pursuer  without  Sprinkel's  warrant ;  and 
that  Sprinkel  ordered  him  to  destroy  the  bond  on  account  of  not  be- 
ing pleased  with  the  pursuer's  conduct,  and  left  her  a  legacy  instead 
of  it,  which  the  pursuer  had  paid.  The  defender  supported  the 
qualification  in  his  oath  by  letters  from  Sprinkel  to  the  same  effect. 
But  the  Court,  by  a  plurality,  decided  that  the  qualification  was 
extrinsic  to  the  reference ;  and  they  accordingly  found  the  pursuer 
entitled  to  the  sum  due  under  the  bond  as  a  subsisting  deed.  An 
attempt,  which  the  defender  made  by  suspension,  to  have  the  case 
reconsidered,  was  frustrated  on  a  point  of  form,  although  some  of 
the  judges  were  of  opinion  that  the  reasons  urged  by  him  were 
unanswerably  relevant  (Z).  Fountainhall  observes,  "  that  it  was 
thought  the  Lords  went  too  far  in  this  decision  ;  and  Dirleton 
seems  to  be  of  a  contrary  opinion"  (m).  In  another  case,  a  daugh- 
ter sued  her  mother  for  exhibition  and  delivery  of  a  bond  of  provi- 
sion granted  by  her  father  in  her  favour ;  and  the  mother,  on  a  re- 
ference to  her  oath,  stated  that  the  father  deposited  the  deed  with 
her  for  delivery  on  condition  of  the  daughter  marrying  with  her 
consent  and  behaving  herself  properly,  that  he  put  it  absolutely  in 
the  deponent's  power  to  give  the  daughter  such  sum  as  she  might 
think  fit ;  and  that,  the  daughter  having  made  a  run-away  mar- 


(0  MaxweU  v.  MaxweU,  1676,  M.,  12,822.  In  Carse  v.  Kennedy,  1714,  M.,  18,247, 
a  party  being  sued  in  an  action  of  exhibition  of  his  contract  of  marriage,  deponed,  on  a 
reference  to  his  oath,  that  it  had  been  granted  by  him  in  minority,  without  consent  of 
hi8  curators,  and  he  had  therefore  cancelled  it.  The  Court  held  that  the  qualification 
was  extrinsic  to  the  reference.  {m)  In  Forbes  v.  Ly.  CuUoden,  1712,  M., 

13,286. 


586  DELIVERY  OF  DEEDS.  |  971- 

riage,  the  deponent  executed  her  husband's  will  and  command  by 
burning  the  deed.     The  Court  considered  that  the  mother  ought  to 
have  preserved  the  bond  entire,  and  should  have  stated  what  the 
granter  8  directions  were  when  she  was  sued  for  exhibition  of  it 
By  a  plurality  they  held  the  cancelling  to  be  unwarrantable ;  and, 
as  the  deed  could  not  be  restored,  they  found  the  mother  hable  in 
damages;  loco  facti  imprestahilis  succedit  damnum  et  interesst  (n). 
Again,  in  an  action  for  payment  of  a  legacy  alleged  to  have  been 
bequeathed  under  a  will  which  had  been  deposited  with  the  de- 
fenders, but  had  been  abstracted,  and  for  exhibition  of  the  deed, 
one  of  the  defenders  deponed  that  the  deceased,  shortly  before 
death,  placed  the  wiU  in  his  hands,  desiring  him  to  do  with  it  what 
he  pleased,  and  that,  about  the  time  of  the  death,  he  burnt  it  in 
consequence  of  orders  from  the  testator.     The  question  being  then 
raised  as  to  the  effect  of  this  qualified  oath,  the  Court  held  that 
there  was  sufficient  evidence  that  the  will  had  existed  after  the  tes- 
tator's death,  and  had  been  unwarrantably  destroyed  by  the  defender 
referred  to ;  and  they  accordingly  sustained  the  action  for  payment 
of  the  legacy  (o). 

§  972.  In  accordance  with  these  decisions  was  that  pronounced 
in  a  modern  case,  where  two  deeds  of  settlement  and  entail,  con- 
taining clauses  dispensing  with  delivery,  had  been  deposited  with 
the  granter's  agent  in  a  sealed  packet  bearing  a  docquet  written  by 
the  agent  and  signed  by  the  granter,  but  not  probative;  which 
docquet  directed  that  the  deeds  should  be  destroyed  unopened  in 
case  of  the  granter  dying  before  a  certain  day.  His  death  having 
occurred  before  that  time,  two  actions  were  raised  against  the  agent ; 
one  by  the  heir-at-law,  concluding  that  he  should  produce  the  deeds 
for  cancellation ;  and  the  other  by  the  persons  favoured  by  the 
deeds,  concluding  to  have  the  packet  opened  and  the  deeds  re- 
corded. The  actions  having  been  conjoined,  the  heir-at-law  main- 
tained that  the  docquet  intercepted  delivery,  and  that  the  terms  of 
depositation  could  be  proved  by  the  docquet  and  the  depositary  s 
oath  ;  while  the  grantors  pleaded  that,  as  the  deeds  contained 
clauses  dispensing  with  delivery,  the  docquet  was  in  effect  a  deed 
of  revocation,  and  being  improbative,  was  ineffectual.  The  Court 
adopted  the  latter  view,  and  directed  the  deeds  to  be  recorded  (p)- 

Again,  in  an  action  (r)  against  testajnentary  trustees  for  proving 

(n)  Forbes  v.  Ly.  CuUoden,  1712,  M.,  13,286.  (o)  Fisher  v.  Smith,  1771 

M.,  936().  (/))  Lo^an  r.  LoganH,  1823,  2  S.,  253.  (r)  Falconer  r. 

Stoi.hcn,  1848,  11  P.,  220,  l.'i^S. 
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the  tenor  of  a  codicil  to  a  trust-deed,  the  defenders  alleged  that  it 
had  been  deposited  with  one  of  their  number  (who  had  been  the 
truster's  agent,  and  was  a  residuary  legatee),  and  that  it  had  been 
destroyed  by  him  after  the  truster's  death,  and  in  terms  of  the  trus- 
ter's directions.  A  proof  of  the  castta  amissionis  was  thereupon  al- 
lowed ;  in  which  the  depositary,  when  examined  as  a  haver,  swore 
that  he  had  burnt  the  deed ;  but  was  not  allowed  to  be  cross-ex- 
amined as  to  the  truster's  alleged  directions ;  such  an  examination 
being  considered  foreign  to  a  deposition  as  a  haver.  The  case  hav- 
ing then  been  advised  on  the  proof,  the  Court  found  the  tenor  of 
the  document  to  be  proved,  reserving  all  objections  to  its  effect,  and 
thus  leaving  it  open  to  the  parties  interested  to  prove  afterwards 
that  the  grantor  of  the  deed  ordered  that  it  should  be  cancelled. 
From  the  point  having  occurred  in  an  action  which  was  raised  only 
for  the  purpose  of  procuring  a  judicial  copy  of  the  deed  as  it  existed 
before  the  act  of  cancellation,  the  question  as  to  the  mode  of  prov- 
ing the  order  to  cancel  was  not  before  the  Court  for  decision.  Some 
of  the  judges,  however,  adverted  to  it.  Lord  Mackenzie  observed, 
"  Suppose  a  man  in  his  lifetime  gives  another  a  testamentary  docu- 
ment to  destroy,  and  it  is  accordingly  destroyed,  then  the  benefi- 
ciary comes  forward  and  denies  the  authority  to  destroy  it.  That 
is  a  very  good  plea ;  but  would  the  mua  not  lie  on  him  to  prove  so 
very  special  a  casus  amissionis^  as  that  the  deed  was  tortuously  de- 
stroyed ? "  His  Lordship  accordingly  reserved  his  opinion  on  the 
question  of  proving  the  direction  to  cancel.  The  Lord  President 
(Boyle)  said,  "  my  opinion  is  that  it  was  the  duty  of  Mr  Davidson 
(the  depositary)  to  have  preserved  the  deed.  If  he  did  not  fulfill 
his  instructions  during  the  lifetime  of  the  truster,  he  had  no  right 
to  do  it  at  all."  Lord  Fullerton  entered  at  some  length  into  the 
competency  of  sustaining  a  cancellation,  merely  on  the  oath  of  the 
depositary,  that  he  had  been  directed  to  cancel.  His  Lordship  ob- 
served, that  the  ordinary  presumption  in  the  case  of  testamentary 
deeds  is,  that  they  are  in  the  hands  of  the  depositary  for  behoof  of 
the  testator,  and,  consequently,  of  the  parties  favoured  by  them ; 
"  And  the  plea  of  the  defenders  really  comes  to  this,  that  a  party 
having  the  custody  of  such  a  deed  extant  at  the  death  of  the  testa- 
tor, can  discharge  himself  of  the  consequence  of  destroying  it  by 
the  simple  statement  that  it  was  put  into  his  hands  not  to  be  kept, 
but  to  be  destroyed ;  and  that  his  admission  of  the  destruction  of 
the  deed  cannot  be  separated  from  the  qualification  tacked  to  it, 
that  it  was  put  into  his  hands  for  that  purpose.  I  should  hesitate 
to  admit  any  such  plea  ;  which  would,  in  truth,  place  at  the  mercy 
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of  the  custodier  any  testamentary  deed  with  which  he  might  happen 
to  be  entrusted.  I  think,  on  the  contrary,  that,  from  the  moment 
of  the  testator's  death,  and  the  subsequent  vesting  of  all  the  rights 
created  by  his  testamentary  writings,  the  custodier  had  no  warrant 
to  destroy  the  deed  at  his  own  discretion.  Viewed  as  a  question  of 
mandate,  the  mandate  fell  at  the  death  of  the  mandant.''  His  Lord- 
ship added  that,  notwithstanding  the  action  then  before  the  Court, 
it  would  "  be  quite  competent  for  the  defenders  to  prove,  if  they 
can,  that  the  deed  was  put  into  the  hands  of  Mr  Davidson  for  the 
purpose  of  being  destroyed ;  and  that  he  still  is  entitled  and  bound 
to  destroy  it."  ^ 

§  973.  From  these  cases,  then,  it  appears  that  a  deed  of  a  testa- 
mentary nature  will  not  be  held  as  revoked  merely  on  the  deposi- 
tary's oath  that  it  was  placed  in  his  hands  with  directions  to  cancel 
it ;  and  that  his  having  in  point  of  fact  cancelled  the  deed  does  not 
alter  the  legal  position  of  the  parties  maintaining  its  subsistence. 
Whether  the  same  role  applies  to  a  deed  requiring  deUvery  does 
not  appear.  It  would  perhaps  be  held  that  the  onus  prohandi  is  re- 
versed in  such  a  case ;  because  the  party  founding  on  the  deed  as 
delivered  to  him  through  the  depositary  would  have  to  prove  that 
fact,  whereas  the  effect  of  testamentary  deeds,  deeds  dispensing 
with  delivery,  and,  in  general,  bonds  of  provision,  does  not  depend 
on  any  such  inquiry. 

§  974.  The  grantor's  orders  to  cancel  may  not  be  proved  by 
witnesses  deponing  merely  to  his  verbal  directions ;  such  evidence 
being  inadmissible  to  modify  or  cut  down  a  formal  writing.  But  it 
is  thought  that  they  may  be  inferred  (like  revocation  in  any  other 
way)  from  the  real  evidence  of  the  grantor's  conduct,  and  from  other 
facts  and  circumstances,  which  cannot  reasonably  bear  a  different 
construction  («). 

VI.  Presumption  and  Proof  as  to  Delivery  of  Deed  taken  in  name 

of  a  third  person, 

§  975.  Where  a  party  entitled  to  take  a  right  or  obligation  in 
his  own  name  substitutes  that  of  another  person,  there  is  some  dif- 
ficulty in  determining  how  far  delivery  is  required  to  make  the 

(«)  See  tupra,  {  161,  et  seq.,  J  624,  et  aeq. 


«  See  Winchester  ».  Smith,  1868,  1  Macph.,  686. 
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right  eflFectual,  and  what  control  the  party  by  whom  the  deed  has 
been  so  taken  retains  over  it. 

§  976.  If  the  deed  has  been  followed  by  delivery  to  the  third 
person,  or  by  publication,  it  is  effectual  and  irrevocable  as  B,ju8 
quaesitum  tertio.  Thus  where  a  person,  buying  heritable  property, 
took  the  disposition  in  favour  of  himself  and  his  wife  in  liferent, 
and  his  daughter  in  fee,  and  sasine  followed  in  favour  of  them  all, 
the  daughter's  right  was  held  to  be  complete  and  irrevocable  {t). 
Where  a  party,  in  right  of  certain  teinds,  granted  bond  to  his  au- 
thors, agreeing  {inter  alia)  to  exact  only  a  limited  sum  from  a  cer- 
tain heritor,  and  the  bond  was  registered,  the  obligation  was  held 
to  be  effectual  to  the  person  favoured  by  it,  notwithstanding  a  dis- 
charge from  those  by  whom  the  bond  had  been  taken  (w).  So  an 
assignation  taken  by  a  person  in  name  of  his  daughter,  having  been 
followed  by  intimation,  and  by  her  executors  making  up  a  title  to 
it  by  confirmation,  was  held  not  to  have  been  extinguished  by  a 
discharge  executed  by  the  father  (x).  And  a  deed  of  entail  by  a 
person  in  favour  of  himself  in  liferent  and  his  son  as  fiar,  with  cer- 
tain substitutes,  having  been  followed  by  registration  and  feudal 
investiture,  was  found  to  be  valid  in  favour  of  the  substituted  heirs, 
whose  rights  were  held  not  to  be  affected  by  a  renunciation  granted 
by  the  entailer  and  the  institute  (y). 

On  the  same  principle,  where  a  father  in  selling  land  took  the 
purchaser  bound  to  grant  bond  for  the  price  to  himself  in  liferent 
and  to  his  sons  in  fee;  and  where  he  caused  the  sons  to  sign  a  post- 
script agreeing  not  to  call  up  the  money  for  some  years ;  but  no 
bond  was  delivered  on  the  one  hand,  or  disposition  on  the  other ; — 
the  Court  held  that  the  fee  was  vested  absolutely  in  the  sons,  in 
consequence  of  the  father  having  made  them  parties  to  the  transac- 
tion (2). 

§  976*  But  if  a  person  takes  a  right  in  name  of  another,  and 
retains  possession  of  the  deed,  instead  of  making  it  public  or  deli- 
vering it  to  the  grantee,  he  reserves  control  over  it,  and  may  cancel 
it,  or  take  a  new  right  in  name  of  himself  or  of  another  person,  as 
he  chooses.  ■  The  right  of  the  grantee  in  such  a  case  corresponds  to 
a  right  under  a  mortis  causa  deed,  granted  by  the  person  who  took 

(t)  M'Intosh  v.  M'Intosh,  28th  January  1812,  F.  C.  (u)  Benton  v,  Ly. 

Alton,  1684,  M.,  7721 ;  1  B.  Sup.,  862,  S.  C.  (x)  Trotters  v.  Lunday,  1667. 

M.,  11,498.    With  this  case  compare  Cockbum  v,  L.  CraigieTar,  infra,  (/). 

(y)  Gordon  v.  MaccnUoch,  1771,  M.,  16,579.  (2)  Spence  v.  Bobs,  1826,  6 

S.,  17. 
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the  right  ill  question  in  his  name.  The  law  is  so  laid  down  bv  tlu' 
Court  in  an  old  case  already  cited  (n),  and  by  Lord  Meadowbaiik 
(primus)  in  the  modem  case  of  M*Intosh  v.  M'Intosh  (6).  On  tLi> 
principle,  also,  where  a  person  lending  money,  took  the  bond  pay- 
able to  his  son  David,  whom  failing  to  his  own  heirs,  but  kept  the 
document  in  his  hands  without  delivery  to  his  son ;  George,  whn 
was  David's  younger  brother  and  executor,  was  held  not  to  haire 
action  against  the  father  for  the  sum  in  the  bond,  the  Court  consi- 
dering it  to  be  within  the  father's  control  (c).  Thus,  also,  where 
a  father  on  conveying  certain  property  to  his  eldest  son,  took  fnun 
him  bonds  of  provision  in  favour  of  the  younger  children,  the  fa- 
ther's cancelling  of  these  was  held  to  have  extinguished  them  (rf). 
And  on  reporting  a  case  on  this  subject.  Lord  Eames  has  observed, 
"  When  a  man  lends  a  sum  in  name  of  a  child  in  Jamilia,  dehvery 
of  the  bond  to  the  father,  has  not  naturally  any  other  signification 
than  that  the  bond,  which  comes  in  place  of  the  money,  is  to  bo 
under  his  power,  as  the  money  formeriy  was  "  (e).' 

§  977.  The  Court  have  sometimes  regarded  a  deed  taken  by  a 
person  in  a  third  party's  name,  but  retained  by  him  without  deh- 
very, in  the  light  of  a  trust,  holding  that  the  name  interposed  had 
merely  been  borrowed  by  the  real  party,  without  his  intending  to 
impair  his  own  right.  This  was  held  in  regard  to  an  assignation 
which  a  person  took  in  name  of  a  third  party,  and  intimated  to  the 
debtor,  but  not  to  the  nominal  assignee  (/).  The  intimation  to  the 
debtor,  although  necessary  for  completing  the  right  of  the  party 
entitled  to  the  debt,  whoever  that  might  ultimately  be,  was  held 
not  to  foreclose  the  real  assignee  from  maintaining  his  latent  right. 

• 

And  where  a  person  purchasing  heritage  took  the  disposition  m 
name  of  a  third  party,  but  retained  possession  of  it,  the  Court  held 


(a)  Trotters  v.  Lundy,  wpra.  {b)  M'Intosh  v.  M'lntoeh,  wpra. 

(c)  HiU  i;.  HiU,  1766,  M.,  11,580.  (d)  Ross  v.  Bain,  1717,  M.,  11,606.    The 

contrary  deoision  of  HamUton  v.  Hamilton,  1741,  M.,  4187;  11,576;  Elch.,  "  Pronsioo'' 
to  heirs,  No.  6 ;  S.  C,  is  thought  to  be  erroneous.  See  also,  eontra,  Sinclair  v.  SiacUv. 
1682,.  2  B.  Sup.,  20.  («)  HiU  v.  Hill,  1766,  M.,  11,680. 

(/)  Cockbum  v.  L.  Craigievar,  1672,  M.,  11,498.  The  distinction  between  this  ewe 
and  Trotters  v.  Lundy,  tupra,  i  976  (z),  is  very  narrow. 


8  When  a  receipt  for  money  advanced  bore  that  the  money  was  to  be  placed  to  the 
account  of  the  trustees  of  the  wife  of  the  person  who  advanced  the  money,  but  wbere^ 
in  fact,  it  was  placed  to  the  credit  of  that  person  himself,  with  his  knowledge,  and 
without  objection  by  him,  the  trustees  of  his  wife  were  held  to  have  no  title  to  the 
money ;  Drysdale  v.  Ritchie,  May  1868,  1  Maophcrson. 
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that  it  was  within  his  control  as  the  real  proprietor,  and  could 
therefore  be  disposed  of  under  his  deed  of  settlement  (g). 

§  978.  But  where  a  deed  of  conveyance  or  obligation  is  drawn 
in  name  of  a  creditor  of  the  person  entitled  to  take  it  in  his  own 
name,  it  is  effectual  in  favour  of  the  creditor,  although  lying  in  the 
debtor's  hands  undelivered  (A).  This  rule  corresponds  to  that 
alipve  noticed,  whereby  a  deed  which  a  person  is  under  an  obliga- 
tion to  grant  is  effectual  to  the  grantee  without  delivery  (f), 

§  979.  When  a  deed  taken  in  name  of  a  third  person  is  placed 
in  the  hands  of  a  depositary,  the  question,  whether  it  is  held  for 
the  grantee  or  for  the  person  by  whom  the  depositation  was  made, 
depends  on  the  circumstances  and  the  evidence  in  eacli  case.  Ac- 
cordingly, where  a  note  for  money  advanced  by  A,  taken  in  name 
of  "  B,  son  of  A,  for  behoof  of  his  (B's)  children,"  had  been  deposit- 
ed by  A  with  a  friend,  who  held  it  at  the  time  of  A's  death  ;  and 
who  declared  that  for  several  years  A  had  been  in  the  habit  of  de- 
positing promissory-notes  with  him  for  safe  keeping,  that  he  consi- 
dered himself  bound  to  re-deliver  them  whenever  A  chose  to  call 
for  them,  and  that  he  had  repeatedly  given  them  to  A  on  his  de- 
mand, and  had  received  new  notes  in  their  place  ; — in  an  action  by 
the  widow  and  other  children  of  A  against  B,  it  was  held  that  the 
note  had  been  deposited  for  behoof  of  A,  who  might  have  destroyed 
it  at  any  time  during  his  life,  and  therefore  that  his  allowing  it  to 
remain  in  the  depositary's  hands  janrecalled  and  undelivered,  showed 
it  to  be  a  testamentary  bequest,  which  could  not  affect  the  Jtis  re- 
lictae  or  legitim  (jk).  Thus,  also,  where  a  party  lending  money, 
took  the  bond  payable  to  trustees  for  behoof  of  his  grandchild,  and 
deposited  it  with  one  of  the  trustees,  the  Court  allowed  a  proof  be- 
fore answer  on  all  facts  relevant  to  the  preparation  and  delivery  of 
the  deed ;  and  on  considering  the  proof,  found  that  the  deed  was 
delivered  and  irrevocable  in  favour  of  the  grandchild  (Q.  In  an- 
other case,  where  a  bond  for  the  price  of  land  had  been  taken  pay- 
able to  the  seller  in  liferent,  and  to  his  children  nominaiim  in  fee, 


(g)  Balvaird  v,  Latimer,  5th  Dec.  1816,  F.  0.  (A)  Niinmo,  1627,  M.,  7740— 

Ly.  Pitmedden  v.  Gordon,  1707,  M.,  7727— Bayne  v.  M'Millan,  1677,  M.,  11,495-Car- 
michael  v.  Wilson,  1714,  M.,  7741— Goldie  v.  Aitken,  1729,  M.,  7742— Ogilvie  v.  Ker, 
1664,  M.,  7740— On^rfl,  Hissleside  v.  Littlegill,  1685,  M.,  11,496,  where  a  debtor  having 
granted  assignation  to  his  creditor,  and  caused  it  to  be  intimated,  but  retaining  the  as- 
signation and  instrument  of  intimation,  was  held  not  to  have  been  divested  until  deli- 
very of  the  assignation  to  the  creditor.    But  this  was  "  not  without  scruple." 

(t)  Supra,  i  943.  (*)  Milroy  v.  Milroy,  1808,  Hume  D.,  285.     See  some 

analogous  cases,  mpra,  \  369.  {I)  Collie  v.  Pirie's  Tr.,  1861,  18  D.,  506. 
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and  liad  been  delivered  by  the  purchasers'  agent  to  Ihe  person  i^Ln 
had  acted  professionally  for  the  seller  in  the  transaction,  the  Court 
held  that  it  had  been  delivered  in  favour  of  the  children,  and  that 
it  did  not  fall  to  their  father's  creditors  (m).  But  it  may  be  doubt e^l 
whether  the  depositation  with  the  agent  for  a  father  ought  to  1m? 
considered  as  delivery  for  behoof  of  the  children,  unless  it  weR* 
proved  to  have  been  so  intended. 

§  980.  Another  nile  in  this  class  of  cases  seems  to  be,  that 
when  one  of  the  parties  in  a  bilateral  contract  agrees  to  a  certain 
obligation  in  favour  of  a  third  person,  there  is  a  jus  quaesttum  in 
that  person  upon  the  execution  of  the  contract,  without  delivery  to 
him  or  any  one  on  his  behalf  (n).  Thus  in  a  contract  of  excanibion 
a  clause  obliging  one  of  the  parties  not  to  remove  tenants  from  the 
ground  acquired  by  him,  was  sustained  in  favour  of  the  tenants,  al- 
though they  had  not  been  parties  to  the  deed,  and  it  had  ilot  been 
delivered  to  any  of  them  (o).  Again,  in  a  marriage-contract,  where 
the  wife  was  provided  in  a  certain  annuity,  a  email  yearly  sum 
payable  out  of  it  to  the  stepmother  of  the  husband  was  held  on  the 
wife's  survivance  to  be  an  effectual  burden  on  her  jointure  (pY 
But  where  a  marriage-contract  made  certain  provisions  in  favour  of 
the  wife's  children  by  a  former  marriage,  these  were  held  to  be  re- 
vocable at  the  will  of  the  spouses  jointly  (r). 

It  must  be  added  that  there  is  considerable  conflict  in  the  di^^i- 
sions  as  to  jura  quaesita  tertiia.  One  learned  judge  says  it  is  "pe''- 
haps  an  impossible  task  "  to  reconcile  them  («). 

VIT.  Presumption  and  proof  as  to  dale  of  Delivery  of  Iked. 

%  981.  In  general,  the  delivery  of  a  deed  found  in  the  hands  of 
the  grantee,  or  of  a  person  for  his  behoof,  is  presumed  to  have  been 
made  at  the  date  of  the  deed  (f).  Thus  an  assignation  in  favour 
of  the  granter's  married  daughter,  dated  (but  not  intimated)  during 
her  marriage,  having  been  found  in  her  hands  after  the  dissolution 
of  the  marriage,  was  presumed  to  have  been  delivered  during  it*^ 


(m)  Turner's  Crs.  v.  his  Children,  1783,  M.,  11,582.  (n)  Stair,  1, 10,  &• 

This  is  analogous  to  the  rule  tliat  bilateral  contracts  are  effectual  to  the  paiiies  witliovt 
delivery.    Supra,  §  944.  (o)  Wood  t*.  Moncur,  1591,  M.,  7719. 

{p)  Waniock  v.  Murdoch,  1769,  M.,  7780;  questioned  in  More*8  Notes,  62. 

(r)  Tait  v.  Pollock,  1738,  M.,  7728.  {»)  Per  L.  Ivory  (Ordinary)  in  Collie  r. 

Pine's  Tr.,  1851,  18  D.,  506.  (/)  Stair,  1,  5,  6  (4);  and  1,  7,  14  (8)-Enk..  3. 

2,  48-Beir8  Prin..  §  23-Tait,  171. 
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subsistence,  and,  therefore,  to  have  fallen  under  her  husband's  jv^s 
nuxriti  {u).  And  bonds  of  provision  by  a  brother  in  favour  of  his 
sisters,  in  corroboration  and  satisfaction  of  previous  bonds  granted 
by  their  father,  and  of  their  rights  of  legitim,  having  been  deli- 
vered to  their  mother  on  their  behalf,  were  presumed  delivered  of 
their  respective  dat^s,  in  a  question  with  a  subsequent  heir  of  en- 
tail (x), 

§  982.  This  presumption  yields  to  contrary  inferences  and  proof. 
It  does,  not  apply  to  bonds  of  provision  or  other  deeds  by  a  father 
to  his  children,  when  competing  with  debts  by  the  granter;  so  that 
the  former,  although  earlier  in  date,  will  not  be  sustained,  unless 
they  be  proved  to  have  been  the  first  delivered  (y).  Were  it  not 
so,  creditors  might  suffer  from  latent  deeds  retained  by  their  debtor 
with  the  power  of  revocation.  This  rule  wjis  applied  where  a  party 
founding  on  bonds  of  provision  raised  a  claim  against  the  Crown  as 
in  right  of  the  granter's  forfeited  estate  (z) ;  and  where  children 
competed  on  bonds  of  provision  with  creditors  whose  debts  were 
later  in  date  (a).  So  a  younger  son,  grantee  in  an  heritable  bond 
executed  by  his  father  under  a  faculty  reserved  in  disponing  the 
lands  in  his  eldest  son's  marriage-contract,  was  required  to  prove 
that  the  bond  was  delivered  before  a  discharge  of  the  faculty, 
which  had  been  granted  by  the  father  in  favour  of  the  eldest  son  (6). 
Thus,  also,  one  holding  a  disposition  from  his  father  was  required 
to  prove  delivery,  prior  to  the  contraction  of  debts  to  his  father's 
creditors,  on  which  they  had  led  adjudications  after  the  son  had 
taken  infeftment  (c). 

It  may,  however,  be  proved  by  parole  that  bonds  of  provision 
were  delivered  before  the  father's  debts  were  contracted  (d). 


CHAPTER  X. — OF  THE  ACCEPTANCE  OF  DEEDS. 

§  983.     As  delivery  is  necessary  for  making  a  deed  eflTectual 
against  the  granter,  so  the  grantee  is  not  bound  by  the  obligations 

(m)  Scott  V.  Dickson,  1668,  M.,  6799.  (x)  Gordon  v.  Maitland,  1767,  M., 

11,166,  end  6  B.  Sup.,  481 ;  affirmed  as  Forbes  v.  Gordon,  1760,  2  Pat.  Ap.  Ca.,  48. 

(y)  Stair,  1,  6,  6  (4);  and  1,  7,  14  (8)— Tait,  171.  («)  Eraser  v.  L.  Advocate, 

1764,  M.,  17.008.  (a)  Inglis  v.  BoswelL  1676,  M.,  11,567. 

(b)  Chiesly  v.  Chiesly,  1701,  M.,  11,671.  (c)  Simpson  v.  Finlay,  1697,  M., 

11,670.  {d)  Stair,  wpra— Inglia  v.  Boswell,  1676,  M.,  11,667. 
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with  which  the  right  is  hurdened,  unless  he  has  accepted  the  detd 
cum  omni  onere  (e).  This  is  the  case  whether  the  burdens  are  em- 
bodied in  the  deed,  as  the  obligations  on  the  vassal  under  a  feu- 
charter, — or  are  inherent  in  the  right  conveyed,  as  the  liabiUties 
effeiring  to  shares  of  joint-stock  companies. 

§  984.     Acceptance  may  be  either  expressed  by  the  grantee  in 
a  written  or  verbal  declaration,  or  it  may  be  exhibited  by  his  acts, 
such  as  recording  or  taking  infeftment  on  the  deed,  or  otherwise 
using  it  as  his  own  (/).     One  who  was  present  at  a  general  meeting 
of  creditors,  at  which  a  trust-deed  offered  by  the  debtor  was  agreed 
to,  Was  understood  to  have  acquiesced  in  the  resolution  of  the  meet- 
ing, and  to  be  tied  down  to  acceptance  of  the  deed;  because,  although 
he  had  not  actually  approved  of  it,  he  had  not  declared  against  it  (jf). 
But  the  grantee's  merely  receiving  the  deed  ought  not  to  infer  ac- 
ceptance ;  because,  where  the  granter  does  not  tie  him  down  to  ac- 
ceptance, it  may  be  presumed  that  he  left  him  to  deliberate  whether 
he  would  accept  or  not  (A).     Yet  acceptance  may  arise  from  the 
grantee  wittingly  retaining  the  deed  for  a  length  of  time  withoat 
repudiating  it ;  the  period  varying  with  the  nature  of  the  deed  anJ 
the  circumstances  of  the  case  (t). 

§  985.  Express  acceptance  may  be  proved  by  the  grantee's  writ 
or  oath.  Mr  Tait  (k)  thinks  that,  being  a  nuda  emissio  verborum, 
it  may  not  in  general  be  proved  by  witnesses.  But  there  is  no  de- 
cision on  the  point ;  and  the  objection  to  parole  seems  to  go  to  the 
credibility  of  the  evidence  rather  than  to  its  competency.  Where 
the  acceptance  is  implied  from  the  grantee's  acts,  these  may  be  in- 
structed prout  dejure  (Z),  unless  in  their  nature  they  require  written 
proof,  as  infeftment,  registration,  and  the  like. 

§  986.  Acceptance  is  only  requisite  for  making  the  deed  effec- 
tual against  the  grantee.  The  granter  is  bound  by  delivery,  al- 
though made  without  the  grantee's  knowledge  or  consent  (m).  Yet 
if  a  person  to  whom  a  deed  has  been  transmitted,  as  on  behalf  of 
the  grantee,  has  refused  to  receive  delivery  for  him,  and  the  granter 
has  not  delivered  the  deed  to  another  person  in  his  stead,  the  deed 
will  be  held  as  undelivered  (n). 

The  rules  as  to  the  constitution  of  contracts  by  offer  and  ac- 
ceptance are  noticed  above  (o). 

(e)  Ersk.,  8,  2,  46— Tait  Ev.,  172.  (/)  Erak.,  ««pni— Tait,  w/mi. 

(ff)  Caae  mentioned  (but  without  the  parties*  names)  by  Erak.,  wpra—See  also  Us 
V.  Longdale,  1828,  6  S.,  850.  (A)  Erak.,  wpra,  (i)  Tait,  flupfs. 

(*)  Tait,  tupra.  (I)  Erek.,  wtpra—Tait,  wpra.  (m)  Stair,  1. 10, 5- 

Borthwick  v.  Lawrio.  1686,  M.,  7786.  (n)  Glendinning  v.  Wyllic.  1684.  M.. 

16,992,  noted  supra,  I  947.  (o)  Supra,  U  W6,  666. 
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CHAPTEB  XI. — OF  STAMPS  TO  PRIVATE  WRITINGS. 

§  987.  Engrafted  on  tlie  law  regarding  the  authenticity  of 
deeds  are  the  statutory  rules  which  require  that  the  material  on 
which  certain  deeds  and  instruments  are  written  shall  bear  an  ap- 
propriate government  stamp.  The  statutes  on  this  subject  are 
very  nimierous  (a)  ;  and  are  continually  fluctuating  with  the  exi- 
gencies of  the  public  service.  In  the  following  sections  they  will  be 
noticed  only  in  their  immediate  bearing  upon  the  law  of  evidence. 

§  988.  The  stamps  required  for  private  writings  are  chiefly  re- 
gulated by  the  act  55  Greo.  Ill,  c.  184,  with  the  modifications  in- 
troduced by  the  acts  13  and  14  Vict.,  c.  97 ;  16  and  17  Vict.,  c.  59; 
16  and  17  Vict.,  c.  63 ;  and  17  and  18  Vict.,  c.  83.  The  schedules 
annexed  to  these  statutes  must  be  referred  to  for  their  details.. 
Those  appended  to  all  the  stamp  acts  are  digested  in  a  useful 
"  Table  of  the  whole  Stamp  Duties  exigible  in  Scotland"  (6).^ 

§  989.  The  stamp  is  usually  impressed  upon  the  paper  on  which 
the  deed  is  written.  But  stamps  for  receipts  (c),  policies  of  assur- 
ance (rf),  and  drafts  or  orders  for  payment  of  money  to  the  bearer 
or  to  order  on  demand  (e),  may  also  be  impressed  on  adhesive 
stamps  affixed  to  the  document ;  such  stamps  requiring  to  be  can- 
celled by  the  signature  or  initials  of  the  person  who  makes  or  gives 
the  document  (/).^     The  duties  upon  foreign  ®  bills  negotiated  in 

(a)  There  are  about  three  hundred  stamp  acts,  and  the  most  of  these  have  li^eH 
partly  repealed  and  modified  or  re-enacted.  The  consequence  is,  that  the  stamp  laws 
are  involved  in  extreme,  and  in  some  respects  almost  inextricable,  confusion. 

(b)  Third  edition,  ann.  1868,  with  a  continuation,  ann.  1854,  containing  17  and  18 
Vict.,  c.  83,  published  by  Wm.  Blackwood  and  Sons  of  Edinburgh.  (e)  16  and 
17  Vict.,  c.  69,  {  8.  .  (d)  16  and  17  Vict.,  c.  68,  |  10.  {e)  16  and  17 
Vict.,  c.  69,  ii  8,  4.        '               (/)  16  and  17  Vict.,  c.  69,  §  4— lb.,  c.  68,  i  11. 


1  The  principal  subsequent  statutes  on  stamps  are  19  and  20  Vict.,  c.  81 ;  21  and  22 
Vict.,  c.  20 ;  28  and  24  Vict.,  c.  16 ;  28  and  24  Vict.,  c.  Ill;  and  24  and  26  Vict.,  c.  91. 
See  Muir's  Stamp  and  Tax  Office  Manual,  1861. 

^  The  following  documents,  besides  those  mentioned  in  the  text,  may  be  stamped  by 
tulhesive  stamps : — Tacks  and  Transfers  under  the  Dwelling  Houses  Act  (18  and  19^ 
Vict.,  c.  88,  §  21);  Extracts  from  Registers  of  Births,  &c.;  Delivery  Orders  relative  to 
Goods  in  Bond  (28  and  24  Vict.,  c.  16,  §  8);  Contract  Notes  for  the  Sale  of  Government 
Stock,  or  of  Stock  of  Joint-Stock  Cos.  (28  and  24  Vict.,  c.  Ill,  i  7) ;  certain  Policies  of 
Insurance  for  smaU  sums,  and  certain  Drafts  on  Bankers  (28  and  24  Vict.,  c.  Ill,  §§  9, 
17,  18);  Leases  of  Furnished  Houses  for  a  shorter  period  than  a  year  (24  and  26  Vict., 
c.  21,  2  14) ;  Proxies  to  be  used  in  voting  at  meetings  of  Joint-Stock  Cos^  of  Heritors 
in  Parochial  Matters,  and  of  Charitable  Institutions  (19  and  20  Vict.,  c.  81,  H  :  ^4  and 
26  Vict.,  c.  91,  §  27).    As  to  cancelling  adhesive  stamp*,  see  24  and  26  Vict.,  c.  91,  if  88. 

3  Or  foreign  drafts  or  orders;  23  and  24  Vict.,  c.  lA.  ?  13— or  foreign  promissory- 
notes;  23  and  24  Vict.,  c.  Ill,  |  5. 
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tliis  country  are  only  levied  by  means  of  adhesive  stamps ;  and  the 
person  who  negotiates  the  bill  must  cancel  the  stamp  by  writing 
upon  it  his  name  or  the  name  of  his  firm,  with  the  date  when  he 
does  so  (gr).* 

§  990.  Bankers  in  Scotland,  instead  of  using  stamps  for  their 
])ronii8sory-note.s  payable  to  the  bearer  on  demand,  or  their  bills  of 
oxchange,  may  compound  and  agree  with  the  Treasury  for  a  com- 
position in  lieu  of  such  starmps  ;  and  upon  their  doing  so  it  is  "  la^^'- 
liil  for  them  to  issue  and  re-issue  all  notes,  and  to  draw  all  such 
bills,  for  which  such  composition  shall  have  been  made,  on  un- 
stamped paper"  (A).* 

In  order  to  facilitate  the  transfer  of  bonds  and  mortgages  given 
by  public  companies  under  Acts  of  Parliament  authorising  them  to 
borrow  money,  it  is  enacted,  that  if,  on  the  original  making  and 
issuing  of  such  deeds,  and  before  any  transfer  of  them,  they  shall 
be  stamped  with  a  duty  equal  to  three  times  the  ad  valorem  duty- 
chargeable  on  them  by  law,  and  over  and  above  the  said  ad  valorem 
duty,  then  every  transfer  or  assignment  thereafter  made  by  indorse- 
ment thereon  shall  be  exempt  from  the  stamp-duty,  to  which  it 
would  otherwise  have  been  subject  (i).* 

§  991.  If  the  stamp  which  a  document  bears  is  not  applicable 
to  the  kind  of  deed,  but  is  suflScient  in  amount,  it  is  eflfectual  "  ex- 
cept in  cases  where  the  stamp"  "shall  have  been  specially  appro- 
I)riated  to  any  other  instrument,  by  having  its  name  on  the  face 
thereof"  (i).  Adhesive  stamps  for  receipts,  and  for  orders  or  drafts 
of  money  payable  to  the  bearer  on  demand,  may  "  be  used  for  the 
puri)ose  of  denoting  the  like  amount  of  duty,  either  on  a  receipt  or 
on  such  draft  or  order  as  aforesaid,  without  regard  to  the  special 
aj)propriation  thereof  for  the  other  of  such  instruments,  by  having 
its  name  on  the  face  thereof"  (I).'^     Bills  of  exchange  which  have 


(ff)  17  and  18  Vict.,  c.  88,  §  8,  6— See  infra,  §  1002.         (A)  16  and  17  Vic(„ 
c.  63,  i  7.       (i)  16  and  17  Vict.,  c.  59,  §  14.       (*)  66  Geo.  III..C.  184,  §  10. 
(0  17  and  18  Vict.,  c.  88,  ?  10. 


-*  See  23  and  24  Vict.,  c.  16,  §  12. 

*  All  drafts  or  orders  for  payment  to  the  bearer  on  demand,  drawn  on  a  banker 
transacting  business  as  such  within  fifteen  miles  of  the  place  where  such  drafts  or 
orders  are  issued,  are  chargeable  with  the  stamp-duty  of  h\.  for  each  such  draft  or  order; 
21  and  22  Vict.,  c.  20,  g  1.     Previously  such  drafts  or  orders  did  not  require  a  stamp. 

6  24  and  26  Vict.,  c.  50. 

7  It  was  hold  tlu^t  a  document  in  the  following  terras,— "  Received  from  A  B  the 
smn  of  £11,  pnyftl»lp  on  demand,"  was  a  promissory-note,  and  required  to  be  stamped  as 
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heen  written  on  stamps  of  a  wrong  denomination  may  have  the 
proper  stamp  affixed  to  them  afterwards  on  payment  of  a  penal- 
ty (m).  Of  course,  a  stamp  of  the  proper  denomination,  but  bearing 
a  larger  duty  than  the  document  requires,  is  effectual  (n). 

A  deed  upon  a  stamp  of  inadequate  amount  is  equally  inadmis- 
sible in  evidence  as  one  which  is  unstamped  (o). 

§  992.  Duplicates  and  counterparts  of  deeds  for  which  a  stamp- 
duty  of  five  shillings  and  upwards  (with  progressive  duty)  is  re- 
quired may  be  stamped  with  a  duty  of  five  shillings  for  the  first 
sheet  of  2160  words,  and  a  progressive  duty  of  two  shillings  and 
sixpence  for  every  1080  words  over  and  above  the  first  1080.  But 
the  duplicate  or  counterpart  is  not  available,  except  in  the  case  of 
leases,  unless  it  be  stamped  with  a  particular  stamp  testifying  the 
payment  of  the  proper  stamp-duty  on  the  original  deed  or  instru- 
ment ;  which  particular  stamp  must  be  impressed  on  the  duplicate 
or  counter-part,  on  the  same  being  produced  for  that  purpose  to 
the  Commissioners  of  Inland  Revenue,  together  with  the  original 
deed  or  instrument,  "  and  on  the  whole  being  duly  executed  and 
duly  stamped  in  all  other  respects  "  (p),  "  The  counterpart  of  any 
lease  of  lands,  tenements,  or  hereditaments,  being  duly  stamped 
with  the  said  stamp-duty  of  five  shillings,  or  any  higher  stamp-duty 
(exclusive  of  progressive  duty)  and  not  being  executed  or  signed 
by,  or  on  the  behalf  of  any  lessor  or  granter,  shall  be  available  as  a 
counterpart,  without  being  stamped  with  a  particular  stamp  for  de- 
noting or  testifying  the  payment  of  the  stamp-duty  chargeable  on 
the  original  lease  "  (r). 

(m)  87  Geo.  Ill,  136,  U  6,  6.  (n)  66  Geo.  Ill,  c.  184,  §  10— Bowack,  1804, 

M.,  "  Bill  of  Exchange,"  Appx.,  No.  15.  (o)  Robertson  v,  Ettles,  1834,  7  W.  S., 

176.  (p)  13  and  14  Vict.,  c.  97,  Sch.  vo<ie  Duplicate.  (r)  16  and  17 

Vict.,  c.  59,  i  1*2. 


such,  and  that  it  could  not  be  stamped  with  a  penny  receipt-stamp;  M'Cubbin  v, 
Stephens,  1856,  18  D.,  1224.  But  mere  acknowledgments  of  debt  do  not  require  a 
stamp;  Hamilton's  Executors  v.  Struthers,  1858,  21  D.,  51.  And  where  a  document 
acknowledged  debt  and  contained  a  promise  to  pay,  but  not  on  a  day  certain,  or  at  sight, 
or  on  demand.  Lord  Ardmillan  held  that  it  did  not  require  to  be  stamped ;  Brand  v. 
Linton,  1858,  20  D.,  728.  It  was  held  that  a  document  to  the  following  effect,  written 
and  signed  by  a  bank  agent,  was  a  letter  of  credit,  and  required  a  stamp : — "  Edin.  and 
OUugcw  Bank,  Cupar  Angus,  Ibth  Sept.  1866. — *^  Be  so  good  as  pay  the  orders  of  Mr 
Hacgregor  on  me,  which  will  be  paid  on  presentation  here.  The  sum  to  be  confined  to 
£1000,  and  to  be  paid  within  one  fortnight  from  this  date."  The  document  was  not 
addressed  to  any  one,  and  the  Lord  Justice-Clerk  (Hope),  for  that  reason,  dissented, 
and  thought  the  document  did  not  fall  within  the  stamp  acts ;  Watcrston  v.  The  Edin- 
burgh and  Glasgow  Bank,  1858,  20  D.,  642. 
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§  993.     Important  provisions  were  introduced  in  a  recent  stamp 
act,  which  enable  any  one,  on  paying  a  fee  of  ten  shillings  to  the 
Commissioners  of  Inland  Eevenue,  to  obtain  their  opinion  what 
stamp  a  deed  requires;  and  upon  payment  of  the  stamp-duty  which 
the  Commissioners  may  determine,  or,  if  the  deed  bears  an  insuffi- 
cient stamp,  on  payment  of  the  diflference  between  that  stamp  and 
the  stamp  which  the  deed  ought  to  bear,  and  on  payment  of  the 
jK-nalty,  if  any,  payable  on  stamping,  or  if  the  full  stamp-duty  has 
been  pre\'iously  paid  or  denoted  upon  the  deed,  then  the  Commis- 
sioners shall  impress  upon  the  deed  a  particular  stamp,  which  shall 
be  deemed  to  signify  and  denote  that  the  full  stamp-duty  .chargeable 
on  the  deed  has  been  paid  ;  and  every  deed  or  instrument  so  im- 
pressed shall  be  deemed  to  be  duly  stamped,  and  shall  be  receivable 
in  evidence  in  all  courts  of  law  or  equity,  notwithstanding  any  ob- 
jection made  to  it  as  being  insufficiently  stamped.    But  such  stamp 
may  not  be  impressed  upon  any  deed  or  instrument  chargeable  with 
ad  valorem  duty  imder  the  head  of  bond  or  mortgage  in  the  sche- 
dule to  the  act,  where  the  same  is  made  as  a  security  for  the  pay- 
ment, or  transfer,  or  re-transfer  of  money  or  stock,  without  any  limit 
as  to  the  amount  thereof.     And  the   act  does  not  authorise  the 
Commissioners  to  stamp  with  the  particular  stamp  referred  to  any 
probate  of  a  will  or  letters  of  administration,  or  to  stamp  therewith 
any  deed  or  instrument  after  subscription  in  any  case  in  which  the 
stamping  thereof  is  expressly  prohibited  («). 

§  994.  If  a  deed  or  instrument  presented  to  the  Commissioners  of 
Inland  Revenue  under  this  power,  is  in  their  opinion  not  chargeable 
with  any  stamp-duty,  they  are  required  to  impress  upon  it  a  parti- 
cular stamp,  signifying  that  it  is  not  chargeable,  and  the  deed  or 
instrument  so  impressed  may  be  received  as  evidence,  notwithstand- 
ing any  objection  that  it  is  subject  to  stamp-duty  (<). 

§  995.  If  the  party  who  presents  the  deed  to  the  Commis- 
sioners is  dissatisfied  with  their  determination  in  either  of  the  cai^^ 
mentioned  in  the  two  preceding  sections,  he  may  appeal  to  the 
Court  of  Exchequer  at  Westminster,  whose  decision  on  the  point  is 
final  {u). 

(»)  18  and  14  Vict.,  c.  97,  §  14.  (t)  16  and  17  Vict.,  c.  69,  {  18. 

(m)  18  and  14  Vict.,  c.  97,  {  16—16  and  17  Vict.,  c.  69,  {  18.  The  latter  act  pro- 
videa  that  the  appeal  be  taken  to  "  Her  Majesty's  Court  of  Exchequer  on  the  terms  sod 
in  the  manner  provided  "  by  the  act  of  18  and  14  Vict.,  c.  97 ;  in  which  the  appeal  is 
limited  to  the  Court  of  Exchequer  at  Westminster.^ 


»  By  19  and  20  Vict.,  c.  66.  the  Court  of  Session  is  constituted  the  Court  of  Ex* 
ihoquer  in  Scotland. 
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§  996.  As  to  the  number  of  stamps  required  for  a  deed,  the  rule 
is,  that  if  the  subject-matter  of  the  deed  is  truly  single,  only  one 
stamp  is  necessary,  although  there  may  be  many  persons  interested 
in  diverse  ways  under  it  (x).  This  is  the  case  in  composition- 
contracts  with  creditors,  and  trust-conveyances  by  creditors  in  order 
to  do  common  diligence  with  a  view  to  saving  expense  (y).  So  a 
bond  granted  by  three  persons,  obliging  themselves  jointly  and  se- 
verally to  pay  the  debts  due  to  certain  creditors  (who  were  six  in 
number)  of  a  debtor  against  whom  diligence  had  been  executed, 
was  sustained,  although  it  only  bore  one  stamp  corresponding  to 
the  aggregate  sum  in  the  bond  (2).  Thus,  also,  in  an  English  case, 
a  single  stamp  was  held  to  be  sufficient  for  a  bond  by  six  persons, 
obliging  themselves  severally  in  a  penalty  on  contravention  by  all 
and  each  of  them  of  certain  conditions  (a).  And  a  bond  containing 
a  personal  obligation  by  a  husband,  with  a  disposition  by  his  wife  of 
certain  heritable  property  in  security  of  it,  was  held  to  require  only 
a  stamp  applicable  to  an  heritable  bond  (6). 

§  997.  But  where  a  deed  embraces  separate  transactions,  to 
each  of  which  a  stamp  is  applicable,  it  must  bear  a  corresponding 
number  or  amount  of  stamps,  whether  the  parties  interested  in  the 
transaction  be  the  same  or  different  (c).  This  has  been  held  as  to 
an  instrument  of  protest  which  included  several  bills  between  the 
same  parties  (d),  an  instniment  of  sasine  embracing  infeftment  on 
three  several  charters  (e),  and  a  deed  of  admission  (in  England)  of 
five  burgesses  (/).  The  question  was  once  raised,  whether  a  con- 
veyance to  one  person  in  liferent  and  to  another  in  fee,  bearing  an 
ad  valorem  stamp  applicable  only  to  the  right  of  the  fiar,  was  ade- 
quately stamped  (g).  And  in  a  case  where  Yeaman  conveyed  herit- 
able property  to  Wilkie,  under  burden  of  an  annuity  to  Yeaman 
during  his  life,  and  after  his  death  to  his  widow,  and  the  deed  bore 
the  stamp  required  for  a  conveyance,  but  not  also  that  appropriate 
to  a  grant  of  annuity,  the  Lord  Ordinary  (Cuninghame)  held  that 


(x)  1  Bell's  Com.,  822— Tait  on  Ev.,  162— Chitty  on  Stamps,  142—1  Phil.  Ev.,  608. 

(y)  Bell's  Com.,  wpra.  (z)  Johnston  and  Co.  v.  AthweU,  1801,  M.,  "Writ," 

App.,  No.  6.  (a)  Bowan  r.  Ashley,  1806,  1  Bos.  and  Pnll.,  New  R.,  274— See 

also  Davis  v.  Williams,  1811,  18  East,  282.  (b)  Brown  ».  Bedwell,  1880, 9  S., 

186.  (c)  1  BeU's  Com.,  322— Tait  Ev.,  152—1  Phil.  (7th  ed.),  608— Chitty 

on  St.,  142,  182.  (rf)  Barbour  ».  Newall,  1828,  2  S.,  828— Corrie  v.  Barbour, 

1827,  6  S.,  268— Napier  v.  Carson,  1828,  ib.,  600.  (e)  Mackintosh  v.  Grant, 

1881,  9  S.,  588.  (/)  King  v.  Reeks,  1727,  2  \A.  Raym.,  1446. 

{p)  Denniston  r.  Campbell,  1824,  8  S.,  218. 
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tbc  stamp  was  inadequate ;  but  the  Inner  House  waived  the  point, 
and  decided  the  case  on  other  grounds  (A).* 

§  998.  But  a  stamp  is  not  rendered  useless  by  a  deed  having 
been  written  upon  it  which  has  not  been  executed ;  and,  therefore, 
whcyre  a  transfer  of  shares  of  stock  was  on  paper  bearing  the  proper 
stamp,  but  on  which  an  unexecuted  lease  had  been  previously  writ- 
ten, and  the  testing  clause  of  the  transfer  bore  that  all  words  "  other 
than  those  contained  in  this  present  assignation,  are,  and  shall  be, 
held  pro  non  scriptis  and  erased,"  the  Court  held  that  the  transfer 
was  duly  stamped  (t).  Nay  more,  a  deed  written  and  executed  on 
a  proper  stamp  is  not  rendered  ineffectual  by  a  second  deed  relating 
to  a  different  subject  having  been  subsequently  written  on  the 
same  paper  (k).  And  when  the  same  deed  embraces  different  mat- 
ters, and  the  stamp  applies  only  to  one  of  them,  it  will  be  effectual 
in  so  far  as  that  branch  of  it  is  concerned  (Z).  It  is  matter  of  evi- 
dence to  which  of  the  transactions  the  stamp  applies  (m).  In 
general  it  will  be  held  applicable  to  the  matter  which  is  first  set 
forth  in  the  deed  (»).  But  if  there  is  ground  for  attributing  it  to 
any  of  the  other  transactions,  it  will  be  so  treated ;  as,  for  examj)le, 
where  it  had  been  affixed  after  the  deed  had  been  executed,  and 
tlie  stamp-office  receipt  on  it  bore  that  the  penalty  had  been  paid 
by  a  party  who  was  concerned  in  only  one  of  the  transactions  (o).*® 

(A)  Wilkie  v.  Flowerdew.  1850,  12  D.,  818.  (i)  Longmore  v.  Lindsay, 

1846,  7  D.,  1098.  (k)  Ross  t».  Steven,  1749,  M.,  16,936. 

(I)  1  Bell's  Com.,  322,  note  8— Robertson  r.  Ogilvie,  1834,  12  S.,  680— Copley  r. 
Day,  1811,  18  East,  241— Perry  v.  Bouchier,  1814,  4  Camp.,  80. 

(f»)  Cases  in  preceding  note.  (n)  Robertson  v.  Ogilvie,  mpra — Perry  r. 

Bouchier,  aupra — BeU's  Com.,  supra.  (o)  Copley  v.  Day,  supra. 


*  Where  several  hitters  are  produced  to  prove  an  agreement,  it  is  sufficient  if  any  of 
them  is  stamped  with  a  shilling  stamp,  whatever  be  the  number  of  the  words  in  the 
letters ;  28  and  24  Vict.,  c.  15,  schedule  voce  Agreement.  Where,  on  the  appointment 
of  a  new  trustee,  the  property  being  the  subject  of  one  trust-settlement,  or  the  subject  of 
several  trusts  created  for  the  benefit  of  the  same  parties,  more  than  one  deed  is  neces- 
sary or  desirable  to  vest  the  trust  property  in  the  new  trustee,  it  is  sufficient  if  one  of 
the  deeds  is  stam]ied  with  the  duty  of  £1.  15s.,  and  the  others  may  be  stamped  as  dupli- 
cates ;  24  and  25  Vict.,  c.  91,  g  30. 

10  But  if  a  deed  be  granted  for  two  purposes — the  one  primary,  and  the  other  subor- 
dinate,— the  deed  must  be  stamped  as  a  deed  for  the  primary  purpose,  and,  if  it  is  not, 
it  cannot  be  looked  at  when  produced  for  the  subordinate  purpose.  But  it  will  be  held 
well  stamped  if  stamped  as  a  deed  for  its  primary  purpose.  Thus  where  a  discharge  of 
the  sum  in  a  bond,  written  on  the  back  of  the  bond,  contained  besides,  a  warranty  of 
the  discharge,  a  dech\ration  that  a  certain  bond  and  assignation  and  a  policy  of  aasur- 
wnce  had  been  delivered  to  the  granter  of  the  bond,  and  a  clause  of  rcgistratiim ;  and 
b<»re  a  receipt-stamp  only,  the  discharge  was  pustainod  as  sufficiently  stamped ;  because 
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§  999.  Where  the  second  half  of  one  of  the  sheets  of  stamped 
paper  on  which  a  lease  had  been  written  had  been  removed,  and 
had  been  replaced  by  an  unstamped  half-sheet  introduced  immedi- 
ately after  the  half-sheet  'which  remained,  and  on  which  the  stamp 
had  been  impressed,  the  deed  was  held  not  to  be  properly  stan\ped, 
although  the  stamp  would  have  been  sufficient  in  amount  if  the 
unstamped  leaf  had  not  been  interpolated  (/>). 

§  1000.  As  a  stamp  is  exhausted  by  a  deed  having  been  written 
and  executed  on  it,  a  new  stamp  is  requisite  if  any  material  altera- 
tion is  afterwards  made  on  the  deed  (r).  But  the  first  stamp  is  not 
voided  by  alterations  which  have  been  made  for  the  purpose  of 
more  fully  explaining  the  original  contract  («),  or  of  correcting 
errors,  and  thereby  making  the  deed  consistent  with  the  original 
intention  of  the  parties  (^).  Alterations  in  substantialibua  on  bills 
and  promissory-notes  may  be  made  by  consent  of  the  parties,  if  the 
document  has  not  been  issued  ;  but  alterations  made  thereafter  are 
fatal  {u)}^ 

§  1001.  Upon  the  principle  of  international  law,  that  a  deed 
valid  by  the  lex  loci  contractus  is  binding  in  another  country,  deeds 
properly  stamped  by  the  law  of  the  country  where  they  are  made, 
and  deeds  which  do  not  require  a  stamp  by  that  law,  are  effectual 
in  this  country,  although  not  bearing  the  stamp  required  for  such 
deeds  by  our  own  statutes  (x).  But,  of  course,  this  principle  does 
not  protect  deeds  executed  in  Britain,  and  falsely  bearing  to  have 
been  made  in  a  countiy  where  a  stamp  is  not  required  ;  and  a  fraud 

of  this  nature  may  therefore  be  proved  prout  dejure  {y). 

—  «   -  — 

(p)  Nicol  V.  Fraser.  1841.  3  D..  890.  (r)  1  Bell's  Com.,  821,  322— Tait 

Ev.,  153—1  Pliill.  Ev.  c7th  ed.),  511— Tilaley  on  Stamps,  858,  360. 

(«)  Supra,  I  889,  et  *<jy.— Waters  v.  Houghton,  1827,  1  Man.  and  Ry.,  208— Tilsley 
362.  CO  Supra,  §  889,  et  wg.— Bell's  Cora.,  supra^l  Pliill.  Ev.  (7th  ed.),  617 

— Tilsley,  supra,  (u)  Supra,  ?  889,  et  seq.  (z)  1  Bell's  Com.,  320— 

Chitty  on  Stamps,  277—1  Phill.  Ev.  (7th  ed.),  506-Story'8  Confl.,  §  818— Cratchy'v. 
Mann,  1814,  5  Taunt.,  529— Snaith  v.  Mignay,  1813,  1  Mau.  and  Sel.,  87. 

(y)  1  Bell's  Com.,  321— Robertson  and  Co.  v.  Routledge,  1822,  1  S.,  562— Ogilvie 
I'.  Taylor,  1849,  12  D.,  266— Jordaln  v.  Lashbrook,  1797,  7  Durf.  and  E.,  601— Abraham 
V.  Dubois,  1816,  4  Camp.,  269. 


substantially  it  was  a  receipt,  and  the  other  clauses  in  it  were  collateral  and  subordin- 
ate; Fleming  v.  Robertson,  1859,  21  D.,  982— Tilsley  on  Stamps,  591. 

^*  Alterations  on  bills,  even  after  they  are  issued,  may  be  made  with  consent  of  the 
parties  to  the  bill,  to  correct  a  mistake  and  make  the  bill  consistent  with  the  original 
intentions  of  the  parties.  But  such  alterations,  whether  made  after  or  before  the  bill 
has  been  issued,  will,  if  h  suffstantialihut,  bo  fatal  to  the  bill,  if  made  by  one  party  with- 
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§  1002.  A  recent  stamp  act  has  imposed  duties  (which  are  de- 
noted by  adliesive  stamps)  on  bills  of  exchange  drawn  abroad,  and 
negotiated  within  the  United  Kingdom,  wheresoever  they  may  be 
payable.  The  statute  ordains  that  "  the  holder  of  any  bill  of  ex- 
change drawn  out  of  the  United  Kingdom,  and  not  having  a  proper 
adhesive  stamp  affixed  thereon  as  herein  directed,  shall,  before  he 
shall  present  the  same  for  payment,  or  indorse,  transfer,  or  in  any 
manner  negotiate  such  bill,  affix  thereon  a  proper  adhesive  stamp 
for  denoting  the  duty  by  this  act  charged  on  such  bill ;  and  the 
person  who  shall  indorse,  transfer,  or  negotiate,  such  bill  shall,  be- 
fore he  shall  deliver  the  saime  out  of  his  hands,  custody,  or  power, 
cancel  the  st^mp  so  affixed,^  in  the  mode  already  mentioned  (z). 
It  is  also  enacted  that  "  every  bill  of  exchange  which  shall  purport 
to  be  drawn  at  any  place  out  of  the  United  Kingdom,  shall,  for  all 
the  purposes  of  this  act,  be  deemed  to  be  a  foreign  bill  of  exchange, 
drawn  out  of  the  United  Kingdom,  and  shall  be  chargeable  with 
stamp-duty  accordingly,  notwithstanding  that  in  fact  the  same  may 
have  been  drawn  within  the  United  Kingdom  "  (a).^ 

§  1003.  The  law  is  not  settled  as  to  the  admissibility  of  a  deed 
which  is  ineffectual  in  the  locus  contractus  from  want  of  the  stamp 
required  by  the  law  there  prevailing.  In  such  questions  there  is  a 
conflict  between  the  principle  that  the  lex  loci  contractus  regulates 
the  validity  of  a  deed  when  sued  upon  in  a  foreign  country,  and  the 
principle  that  the  courts  of  one  state  are  not  bound  to  enforce  the 
revenue  laws  of  another,  thereby  perhaps  increasing  the  resources 
of  a  hostile  power.  The  law  on  the  point  seems  to  be,  that  the  lat^ 
ter  principle  prevails  in  regard  to  deeds  made  in  independent 
states  (ft) ;  *but  that  those  granted  in  any  of  the  British  colonies 
must  bear  the  stamps  required  by  the  colonial  law  (c).     This  dis- 

(a)  17  and  18  Vict.,  c.  88,  §  6 ;  tupra,  i  989.  (a)  17  and  18  Vict.,  c.  83,  }  4. 

(6)  James  v.  Gatherwood,  1828,  3  Dow.  and  By.,  190.  Here  unstamped  French  re- 
ceipts were  received,  and  Abbot,  C.  J.,  observed,  "  The  point  is  too  plain  for  orgnment. 
It  has  been  settled,  or  at  least  considered  as  settled,  ever  since  the  time  of  Lord  Hard- 
wicke,  that  in  a  British  Court  we  cannot  take  notice  of  the  revenue  laws  of  a  foreign 

state Foreign  states  do  not  take  any  notice  of  our  stamp  laws,  and  whv 

should  we  be  more  courteous  to  them  ?  *'  See  also  Wynne  v.  Jackson,  2  Russ.  R..  351, 
— per  L.  Mackenzie  in  Taylor  v.  Scott,  1847,  9  D.,  1504,  8 — Holman  v.  Johnson,  1775, 
1  Cowp.,  343— Planch6  ».  Fletcher,  1779,  1  Doug.,  251— Bouchier  v.  Lawson,  1784, 
Lee's  Ca.  Temp.  Hardw.,  194.  (c)  See  Alves  v.  Hogson,  1797,  7  Durf.  and 

E.^  241— Crutchley  v.  Mann,  1814,  5  Taunt.,  529— Glegg  ».  Levy,  1812,  8  Camp.,  166. 


out  the  consent  of  tlie  otlicr ;  Edinburgh  and  Glasgow  Bank  v.  Samson,  1858,  20  D., 
1246.     See  mpra,  §  892,  note  7. 

12  See  23  Vict.,  c.  15,  and  23  and  24  Vict.,  c.  111.    Supra,  note  \ 
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tinction — which  is  not  established  expressly  by  decision — reconciles 
principles  otherwise  conflicting.  It  is  also  consistent  with  sound 
policy,  on  account  of  the  mutual  interest  and  oneness  of  all  Her 
Majesty's  dominions,  and  because  the  reciprocal  enforcement  of  our 
own  stamp  laws  may  be  secured  in  the  colonies,  which  it  cannot  be 
in  countries  under  a  foreign  government  (rf). 

§  1004.  At  all  events,  where  a  deed  or  instrument  executed  on 
unstamped  paper,  in  a  country  which  is  independent  of  the  British 
Crown,  may,  by  the  law  of  that  country,  be  validated  by  being 
stamped  ex  intervcdlo  on  payment  of  the  duty  or  a  penalty,  it  seems 
to  be  plain  that  the  Courts  of  this  country  ought  not  to  refuse  ac- 
tion on  the  deed  until  it  has  been  transmitted  to  the  foreign  country 
and  there  stamped.  Such  a  deed  was  validly  executed  at  its  date, 
although  it  required  to  be  stamped  before  it  could  sustain  action  in 
the  courts  of  the  locus  contractus  ;  and  to  refuse  action  upon  it  in 
this  country  would  be  equivalent  to  ordering  payment  to  be  made 
to  the  exchequer  of  a  foreign  state,  as  the  condition  upon  which  ac- 
tion could  be  enforced  upon  the  deed  in  Britain  (e).  The  difficulty 
noticed  in  the  preceding  section  only  exists  where  it  is  a  nullity  by 
the  lex  loci  contractus^  that  the  deed  in  issue  was  not  written  on  pa- 
per duly  stamped  before  execution. 

§  1005.  In  general,  the  production  of  the  deed  will  show 
whether  or  not  it  is  properly  stamped.  And  where  there  were  traces 
of  a  stamp  of  some  kind,  and  the  deed  bore  to  be  duly  stamped,  it 
was  held  in  England  that  the  deed  was  admissible,  unless  the  chal- 
lenger proved  that  the  stamp  was  inadequate  (/).  Where  the  ori- 
ginal deed  cannot  be  produced,  the  party  leading  secondary  evi- 
dence of  its  contents,  or  proving  the  tenor  of  it,  is  not  obliged  to 
prove  that  it  was  stamped ;  because  he  is  entitled  to  the  presump- 


(d)  This  distinction  is  recognised  in  Chitty  on  Bills,  121 — Ghitty  on  Stamp  Laws, 
276— Tilsley  on  Stamp  Laws,  282.  The  application  of  the  lex  loci  contractus  in  all  cases 
is  favoured  hy  1  Phill.  (7th  ed.),  605— III.  Burge.  Com.,  762— Story,  Conf.  of  Laws, 
li  260,  818,  681—1  Bell's  Com.,  821— Tait.  Ev.,  166.  (e)  It  is  also  easy  to 

figure  cases  where  adopting  the  opposite  rule  from  that  stated  in  the  text  would  occa- 
sion injustice  and  confusion ;  as  where  the  stamp-office  of  the  foreign  state  refused  or 
delayed  to  affix  the  proper  stamp,  or  where  it  demanded  an  exorbitant  penalty  for  doing 
so  to  a  deed  founded  on  by  a  British  subject,  while  it  dealt  leniently  with  unstamped 
deeds  (perhaps  forming  parts  of  the  same  series  of  transactions)  in  which  a  foreigner 
was  grantee.  (/)  Doe  d.  Fryer  v.  Coombs,  1842,  8  Ad.  and  £11.,  New  R., 

687. 
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tion  onine  rite  et  aoUiiniter  actum  {g)}^  But  slight  evidence  of  want 
of  stamping  will  reverse  the  burden  of  proof;  as  where  a  witnes.'? 
producing  the  counterpart  of  a  deed,  which  was  withheld  by  the 
party  against  whom  he  was  adduced,  deponed  that  the  other  part 
was  unstamped  (A). 

§  1006.  An  unstamped  deed  is  admissible  in  order  to  prove 
facts  collateral  to  its  purpose,  as  a  deed  requiring  to  be  stamped. 
The  reason  is,  that  the  fisk  is  only  concerned  with  excluding  the 
document  as  evidence  of  the  matter  to  which  the  stamp  is  appli- 
cable, and  that  while  courts  of  law  are  bound  to  protect  the  revenue, 
**  it  is  not  their  duty  to  strain  the  construction  of  the  stamp  acts, 
so  as,  without  regarding  the  object  of  the  Legislature,  to  deprive 
parties  of  the  means  of  evidence  "  (t). 

The  leading  decision  on  this  subject  occurred  recently  in  an  ac- 
tion for  payment  of  an  alleged  balance  of  money  due  for  work  exe- 
cuted by  the  pursuer,  where  the  defender  tendered  an  account  to 
which  a  signed,  but  unstamped,  writing  was  annexed  in  these 
terms, — "  I  acknowledge  to  have  received  from  K.  Matheson  sixty- 
eight  pounds  nine  shillings  and  four  pence,  being  balance  amount 
of  pay-bills  payed  from  7th  August  to  10th  December  both  inclu- 
sive." The  sum  corresponded  with  the  balance  in  the  account,  and 
the  defender  tendered  the  writing,  not  as  proof  of  payment  of  that 
sum  (which  was  admitted)  but  as  an  admission  by  the  pursuer  of 
the  accuracy  of  the  account  and  relative  balance  as  at  a  certain 
date.  The  Court  of  Session,  by  a  majority  of  the  whole  judges,  re- 
jected the  document,  holding  that  it  required  to  be  written  on  a  re- 
ceipt-stamp ;  but  the  House  of  Lords  reversed  the  decision,  on  the 
ground  that  the  document  was  not  tendered  in  order  to  prove  the 
receipt  of  money,  but  a  matter  entirely  independent  of  its  contents, 
as  evidence  of  that  fact  (i).  In  reviewing  the  decisions  in  this 
class  of  cases.  Lord  Chancellor  Cottenham  observed, — "  Upon  a 
consideration  of  the  cases  both  in  this  country  and  in  Scotland,  but 
particularly  in  this  country,  I  find  that  they  are  so  very  inconsis- 
tent with  one  another,  and  they  seem  in  most  instances  to  be  so 

{jg)  1  Beira  Com.,  322,  note  6— More's  Notes,  887— Tait,  154— Shand  Prac,  888— 
Crisp  V.  Anderson,  1816,  1  Stark  R..  86.  (A)  Crowtber  v.  Solomons,  1848, 

18  Law  Joum.,  N.  S.  (Com.  PI.),  92— See  also  Rippinier  v.  Wright,  1819,  2  Bam.  and 
Aid.,  478^R.  V.  Inhab.  of  CasUe  Morton,  1820,  8  ib.,  688.  :  (t)  Per  Lord 

Brougham  in  Matheson  v.  Ross,  iitfra,  (k)  Matheson  v.  Ross,  1849,  6  Bell's 

Ap.  Ca.,  874 ;  reversing,  9  D.,  1866. 


13  Cloaraadouc  r.  Carrel,  1856,  18  Scott's  C.  B.,  36— Beat  on  Evidence  (3d  ed.),  310. 
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little  regulated  by  any  fixed  rule  or  principle,  that  it  would  be  a 
hopeless  task  to  endeavour  to  reconcile  them."     At  the  same  time, 
his  Lordship  added,  that  it  appeared  to  him  "  that,  from  all  the 
cases,  a  certain  principle  may  be  extracted,  which  seems  to  have 
regulated  the  minds  of  the  judges  who  decided  those  cases ;  although 
questions  may  be  raised  undoubtedly  upon  many  of  them  as  to  the 
mode  in  which  that  principle  is  to  be  applied."     The  learned  Lord 
then  proceeded  to  show  that  the  question,  whether  an  unstamped 
deed  is  tendered  for  a  collateral  purpose,   does  not   depend   on 
whether  the  obligation,  discharge,  or  other  matter  to  which  the 
stamp  applies,  is  directly,  or  is  only  incidentally,  involved  in  the 
issue,  but  upon  whether  the  document  is  tendered  in  order  to  prove 
that  there  has  been  such  an  obligation   or  discharge,  whatever 
bearing,  direct  or  collateral,  that  fact  may  have  upon  the  cause. 
Lord  Brougham,  also,  observing  that  it  was  "  absolutely  hopeless  " 
to  attempt  to  reconcile  the  cases,  expressed  a  similar  opinion  on 
what  is  a  collateral  purpose ;  an  expression  which  his  Lordship 
thought  was  not  perfectly  accurate,   or  always  very  intelligible. 
With  reference  to  the  question  immediately  before  the  House,  his 
Lordship  observed — **  If  the  document  is  used  in  a  way  to  mix  up 
with  it  the  receiving  or  paying  of  money,  so  that,  upon  the  whole, 
a  receipt  of  money  is  the  matter  for  which,  or  in  respect  of  which, 
or  connected  with  which,  the  document  is  used,  it  requires,  past  all 
doubt,  to  have  a  stamp,  because  it  is  in  one  way  or  another  used  as 
a  receipt.     But  if  the  same  document  is  used  for  a  totally  diflFerent 
purpose,  it  is  to  me  perfectly  clear  that  it  is  not  to  be  regarded  as 
a  receipt/'     Lord  Campbell's  view  was  more  strict  as  to  the  admis- 
sibility of  the  document.     Concurring  with  the  other  noble  and 
learned  Lords  on  a  distinction  pointed  out  by  the  term  "  collateral 
purpose,"  his  Lordship  considered  that  the  admissibility  of  the 
document  did  not  depend  on  whether  the  party  ostensibly  tendered 
it  to  prove  a  collateral  fact,  but  on  whether  the  issue  involved  only 
such  a  fact,  and  not  any  matter  which  could  be  affected  by  proof 
of  the  transaction  or  obligation  for  which  the  stamp  was  required. 
His  Lordship  observed, — "  My  opinion  is,  that  if  a  document  pur- 
porting to  be  a  receipt,  but  unstamped,  is  offered  in  evidence  for 
any  purpose  during  a  trial,  if  it  would  be  evidence  when  stamped 
as  a  receipt  to  establish  any  point  that  is  litigated  between  the 
parties,  it  cannot  be  received  for  a  collateral  purpose,  merely  by 
the  parties  saying  *  I  offer  it  for  a  collateral  purpose,  and  let  the 
receipt  part  be  taken  pro  non  scripto*    I  think  you  cannot  ab- 
stract a  part  of  the  document  in  this  manner,  and  give  the  rest 
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in  evidence.  The  criterion,  therefore,  seems  to  me  to  be,  not 
whetlicr  the  party  seeks  to  make  use  of  it  as  a  receipt,  but  whether 
it  can  be  made  use  of  as  a  document  to  settle  any  question  liti- 
gated between  the  parties ;  and  had  this  sum  of  £68  :  9  :  4  been 
in  dispute,  I  should  have  thought  that  this  document  would  not 
have  been  receivable  in  evidence  for  any  collateral  purpose.  For 
only  see  the  danger  that  would  arise.  Can  the  jury  be  told,  *  You 
are  to  discharge  from  your  minds  everything  that  applies  to  the  re- 
ceipt that  is  riot  upon  stamped  paper,  and  therefore  it  is  not  in  evi- 
dence : — ^but  you  are  to  look  to  the  other  part  of  it,  and  that  you 
are  to  apply  to  another  and  a  collateral  purpose.'  I  think  this  would 
be  a  dangerous  doctrine  ;  I  find  no  case  that  has  gone  so  far." 

§  1007.  Without  attempting  to  reconcile  the  decided  cases, — 
which  would  be  a  futile  task, — the  following  may  be  noted  as  far- 
ther bearing  upon  the  doctrine  evolved  by  the  case  of  Matheson  v. 
Ross.  A  parish  clergymen  addressed  a  letter  to  the  presbytery  of 
the  bounds,  stating  that  owing  to  age  and  infirmity  he  had  become 
unable  to  discharge  his  duties,  that  he  therefore  requested  the  pres- 
bytery to  take  steps  for  the  appointment  of  an  assistant  and  succes- 
sor to  him,  and  that  he  would  give  bond  for  the  annual  sum  of  £50 
to  the  person  so  to  be  appointed.  The  patron  thereafter  presented 
an  assistant  and  successor ;  and  the  minister  opposed  the  appoint* 
ment,  on  the  ground  that  he  had  not  consented  to  the  person  so 
nominated.  The  presentee  and  presbytery  having  founded  on  the 
letter,  it  was  admitted  to  prove  the  consent,  notwithstanding  the 
objection  that  it  contained  an  obligation  to  pay  money  and  was  un- 
stamped (I). 

§  1008.  In  another  case,  a  party  seeking  to  reduce  on  the 
ground  of  facility  and  circumvention  a  deed  of  settlement,  dated 
11th  September,  founded  (among  other  evidence)  upon  a  deed  dated 
20th  November,  by  which  the  deceased  revoked  all  deeds  of  settle- 
ment executed  by  him  within  the  previous  three  months.  The  de- 
fender tendered  a  writing,  executed  by  the  deceased  on  21st  No- 
vember, and  duly  tested,  which  set  forth  that  a  certain  person  had 
repeatedly  called  upon  the  deceased  to  induce  him  to  alter  the  deed 
of  11th  September,  and  that  the  day  preceding  (that  is,  on  20th 
November)  the  deceased,  contrary  to  his  wishes,  had  been  induced 
by  that  person  to  execute  a  deed  or  deeds  revoking  all  his  previous 
deeds  of  settlement.  The  document  concluded  by  a  clause  ratifying 
and  confirming  the  deed  of  11th  September,  and  revoking  all  other 

(/)  Paton  V.  E.  Zctlan.1,  1843,  5  D.,  1049. 
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settlements  or  writings  inconsistent  with  it.  The  pursuer  objected 
that  this  document,  being  a  deed  of  revocation,  was  inadmissible, 
as  it  did  not  bear  a  deed  stamp.  The  presiding  judge  (Lord  Presi- 
dent Boyle)  repelled  the  objection ;  and  his  Lordship's  ruling  was 
sustained  on  a  bill  of  exceptions.  Lords  Gillies  and  Mackenzie 
considered  that  as  the  only  issue  before  the  jury  was  facility  and 
circumvention,  the  document  was  admissible  in  order  to  rebut  that 
issue,  by  showing  the  state  of  mind  in  which  the  deceased  had  been, 
and  liis  feelings  towards  the  pursuer  at  a  certain  date ;  while  its 
application  to  that  purpose  did  not  depend  on  its  validity  as  a  deed 
of  revocation.  Lord  FuUerton  considered  that  the  document  was 
admissible,  because  in  its  own  intrinsic  character  it  did  not  require 
a  stamp.  But  if  a  stamp  had  been  necessary  to  give  it  validity  as 
a  deed,  his  Lordship  was  of  opinion  that  it  would  have  been  inad- 
missible for  the  purpose  for  which  it  was  used.  This  decision  seems 
not  to  be  consistent  with  the  view  expressed  by  Lord  Campbell  in 
Matheson  v,  Ross  (m)  ;  because  the  document,  if  properly  stamped 
and  admitted  to  prove  the  revocation  and  corroboration  respectively 
which  it  set  forth,  might  have  had  an  important  bearing  upon  the 
issue. 

§  1009.  Again,  in  a  trial  of  an  issue,  whether  the  defender  had 
"  wrongfully,  maliciously,  and  without  probable  cause,"  used  certain 
arrestments  on  the  dependence  of  an  action  in  which  he  was  ulti- 
mately unsuccessful,  an  unstamped  deed  of  agreement  between  him 
and  a  third  person  was  admitted  as  evidence  of  probable  cause  (n). 
The  presiding  judge  (Lord  Just.-Cl.  Hope)  observed,  "  We  are  not 
now  in  a  question  of  proof  as  to  the  property  of  the  sheep  (the 
matter  to  which  the  deed  related).  The  question  is,  whether  the 
defender  had  probable  cause  for  claiming  them  upon  the  assump- 
tion of  their  being  his.  In  that  view  I  think  the  document  is  not 
to  be  refused."  On  the  same  principle,  if  diligence  had  proceeded 
on  a  bill  or  other  document  bearing  an  inadequate  stamp,  the  docu- 
ment would  be  admissible  for  the  creditor  in  an  action  of  damages 
for  wrongous  use  of  diligence.  There  seems  to  be  little  doubt  of 
the  justice  of  such  a  principle ;  although,  perhaps,  it  is  hardly  within 
the  rule  laid  down  in  the  House  of  Lords  in  the  case  of  Matheson 
V,  Boss,  above  cited  (o)}^ 

(m)  Supra,  §  1006.  (n)  Homiing  v.  Hewatson,  1862,  14  D.,  1084.     His 

Lordship^B  ruling  was  excepted  to.     See  also  Nimmo  u.  Stewart,  1832,  10  S.,  844. 

(o)  In  the  following  cases,  also,  the  Court  admitted  unstamped  writings  when  ten- 


**  In  a  question  aa  to  the  onerosity  of  the  indorsation  on  a  bill ;  an  account  ren- 
VOL.  I.  2  Q 
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§  1010.  It  will  not  be  good  objection  to  a  document  tendered 
as  proof  of  a  person's  handwriting,  and  admitted  to  be  genuine, 
that  it  is  unstamped ;  as  the  obligation,  or  other  matter  to  which 
the  stamp  applies,  is  quite  foreign  to  the  purpose  for  which  the 
document  is  used  (p). 

§  1011.  An  unstamped  receipt  is  not  admissible  to  prove  that 
a  certain  correus  paid  a  debt,  the  payment  of  which  by  some  one 
of  the  joint  obligants  is  admitted  by  the  creditor  (r). 

§  1012.  It  has  been  held  in  England  that  where  a  stanajx^d 
deed  has  been  altered  by  a  document  which  does  not  bear  the  proi)er 
stamp  to  make  it  effectual  as  a  deed,  the  latter  may  be  looked  at  in 
order  to  show  that  there  has  been  an  alteration  ;  because,  if  it  were 
not,  a  deed  would  be  enforced  which  the  parties  intended  should 
no  longer  be  binding  (s).  This,  however,  is  thought  not  to  be  a 
sufficient  ratio,  where  the  party  founding  on  the  document  may  get 
it  stamped  on  payment  of  a  penalty,  and  the  doctrine  may  l>e 
questioned  in  other  cases  also. 

§  1013.  A  recent  statute  enacts,  that  **  every  instrument  hable 
to  stamp-duty  shall  be  admitted  in  evidence  in  any  criminal  pro- 
ceeding, although  it  may  not  have  the  stamp  required  by  law  im- 
pressed thereon,  or  affixed  thereto"  {t).     This  rule  therefore,  ap- 

dercd  for  what  were  considered  as  collateral  purposes ;  Balfour  v.  Lyle,  1832,  10  S.,  80S 
—Gray  v.  Johnstone,  1838,  Macf.  R.,  64— Henderson  v.  Steele,  1829,  7  S.,  303— Bennie 
V.  Mack,  1832, 10  S.,  266— Erskine  v.  Erskine,  1819,  2  Mur.,  184.  None  of  these  de- 
cisions seem  to  be  reconcileable  with  the  views  expressed  by  the  House  of  Lords  in  the 
case  of  Matheson  v.  Ross,  tupra^  {  1006.  (p)  Per  curiam  in  Mackenzie  r.  Ciav- 

ford,  1839,  1  D.,  1091.  (r)  Scott  w.  Burd,  1846,  8  D.,  26. 

(»)  French  v.  Patten,  1808,  9  East,  361— Reed  v.  Deere,  1827,  7  B.  and  C„  261. 
The  ratio  of  these  decisions  would  make  an  unstamped  discharge  admissible  in  ail  case^, 
lest  the  obligation  should  be  enforced  after  it  had  been  extinguished. 

(t)  17  and  18  Vict.,  c.  83,  {  27.  Before  this  statute  was  passed,  unstamped  docu- 
ments had  been  received  for  the  Crown  in  criminal  cases ;  Mackenzie,  1846,  Arkl.,  97 
— Beattie,  1860,  J.  Shaw's  R.,  366—2  Al.  Crim.  Law,  610— Bramwell.  28th  July  1819. 
there  noted— Dover  v.  Maestaer,  1803,  6  Esp.,  92— See  Bell's  Notes,  280,  1. 


dered  by  the  drawers  of  the  bill  to  the  acceptor,  and  containing  entries  of  money  paid 
by  the  acceptor,  was  admitted  to  show  the  state  of  the  balance  at  its  date  between  the 
parties  to  the  bill,  though  it  was  unstamped ;  Bannatyne  v.  Wilson,  1866,  18  I).,  230. 
Jottings  on  an  unstamped  promissory-note,  which  were  holograph  of  the  maker,  and  re- 
lated to  payments  of  interest  on"  the  sum  in  the  note,  were  received  in  evidence  of  « 
loan  by  the  maker  of  the  note  to  the  payee ;  Eraser  v,  Bruce,  1867,  20  D.,  1 16.  But 
when  a  defender  insisted  that  a  pursuer  should  find  caution  for  the  expenses  of  process, 
on  the  ground  that  he  had  divested  himself  of  his  property — a  disposition  omniw 
bonorum  by  the  pursuer  was  rejected  as  evidence  of  the  divestiture,  because  it  was  un- 
stamped; M'Queen  v.  Murdocli,  1861,  23  D.,  726. 
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plies,  whether  the  document  is  tendered  for  the  Crown  or  for  the 
prisoner. 

§  1014.  An  unstamped  deed  may  be  used  by  a  witness  to  refresh 
his  memory,  where  parole  of  the  matters  which  it  sets  forth  is  ad- 
missible {u)  ;  and  if  he  has  become  blind  since  it  was  written  or 
signed,  it  may  be  read  over  to  him  (x). 

§  1015.  As  the  national  object  of  the  stamp  acts  ought  not  to 
be  defeated  by  the  private  agreement  of  litigants,  it  is  pars  jitdtc is 
to  enforce  them  for  protection  of  the  revenue.  Accordingly,  the 
objection  that  a  document  is  unstamped  may  be  stated  at  any  stage 
of  the  cause,  although  there  is  no  plea  on  record  to  raise  it,  and  al- 
though it  may  involve  a  proof  collateral  to  the  issue  (a).  And  if 
the  objection  has  been  raised,  it  may  not  be  waived  upon  consent 
of  parties  (6).  But  it  may  not  be  raised  after  the  parties  have 
been  out  of  Court,  and  the  docmnent  has  been  followed  by  decree  in 
a  competent  process  without  the  objection  having  been  taken  {c)}^ 

§  1016.  All  deeds  and  instruments  executed  on  paper  not 
properly  stamped  (unless  falling  under  some  special  enactment  as 
to  stamping,  after  execution)  may  be  validated  by  subsequent 
stamping  under  certain  penalties,  which  the  Commissioners  of  In- 
land Eevenue  have  power  to  remit  in  whole  or  part,  if  they  are 
satisfied  that  the  omission  did  not  arise  from  intention  to  defraud 
the  revenue,  and  if  the  deed  has  been  brought  to  them  for  stamping 
within  twelve  months  after  execution  (d).  From  this  privilege  are 
excepted  bills  of  exchange  and  promissory-notes  (e) ;  which  can 

(u)  DickBon  v.  Taylor,  1816,  1  Mur.,  142— Catt  v.  Howard,  1820,  3  Stark  R.,  8— 
Rambert  v.  Cohen,  1790,  4  Esp.,  213— Jacob  v.  Lindsay,  1801,  1  East,  461— Maiighan 
V.  Hubbard,  1828,  8  Bam.  and  Cress.,  14—2  Al.  Cr.  Law,  610—1  Phill.  Ev.  (7th  ed.), 
504 — Chitty  on  Stamps,  232,  321.  (x)  Jacob  v.  Lindsay,  supra — Al.  Cr.  Law, 

supra.  (a)  This  is  constantly  seen  in  practice.     In  a  reduction  of  certain  bills, 

the  objection  that  a  new  obligant  had  signed  after  the  bills  had  been  issued,  and  there- 
fore that  the  stamp  had  been  marred,  was  entertained  after  the  record  had  been  closed, 
and  when  neither  fact  nor  law  appeared  on  record  to  raise  the  point ;  Home  v,  Purves, 
1886,  14  S.,  898.  Lord  Balgray  observed  in  this  case, — "  I  have  known  the  objection 
taken  up  for  the  first  time  in  the  House  of  Lords."  (b)  Cadzow  v.  Wilson,  1830, 

5  Mur.,  99.  (c)  Napier  v.  Carson,  1828,  6  S.,  600— Barbour  v.  Grierson,  1828,  ib., 

860^ See  also  Halley  t;.  Leitch,  1883,  12  S.,  68— Graham  v.  Gordon,  1842,  4  D.,  903; 
infra,  §  1020.  (rf)  13  and  14  Vict.,  c.  97,  §  12—44  Geo.  Ill,  c.  98,  §  24.     By  re- 

gulations of  the  Inland  Revenue  Ofiice,  deeds  may  be  stamped  within  sixty  days  with- 
out a  penalty.  {e)  44  Geo.  Ill,  ib. — 13  and  14  Vict.,  supra. 


1^  In  England  the  objection  must  be  taken  when  the  document  is  tendered  in  evi' 
dence;  Robinson  v.  Vernon,  1860,  Scott's  C.  B.  N.  S.,  286. 
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only  be  stamped  afterwards,  if  they  were  originally  written  on  paper 
bearing  a  stamp  of  adequate  amount  but  wrong  denonaination  (/). 
Receipts  may  be  stamped  within,  but  not  beyond,  a  month  after 
they  "shall  be  given  or  bear  date"  (g).  Charter-parties  may  be 
stamped  within  a  month  from  the  first  date  they  bear,  and  on  pay- 
ment of  a  penalty  (A).  Bills  of  lading  cannot  be  stamped  after 
subscription  (i).  A  stamp  cannot  be  aflSxed  to  executed  policies 
of  marine  insurance  (k),  except  in  cases  of  additional  stamps  for 
policies  of  mutual  insurance  which  were  not  underwritten  for  a 
sum  beyond  wliat  the  original  stamp  would  warrant  (Z).  Proxies 
for  voting  at  meetings  of  shareholders  of  joint-stock  companies  may 
not  be  stamped  after  subscription  (m). 

§  1017.  Such  agreements  as  are  subject  only  to  a  stamp  of  two 
sliillings  and  sixpence  may  be  stamped  within  fourteen  days  of 
execution,  without  payment  of  any  penalty  (n).  A  similar  privilege 
extends  to  attested  copies  of  deeds,  if  stamped  within  sixty  days 
from  the  date  of  attestation  (o).  Deeds  executed  abroad,  also,  may 
be  stamped  without  any  penalty,  if  presented  to  the  C!ommissioners 
of  Inland  Revenue  within  two  months  after  they  have  been  re- 
ceived in  the  United  Kingdom  {p  ). 

§  1018.  Formerly,  when  a  deed  was  stamped  after  execution,  a 
receipt  for  the  penalty  was  WTitten  upon  it.  But  now,  in  lieu  of 
this  receipt,  a  stamp  denoting  the  penalty  is  impressed  on  the  deed 
in  addition  to  the  usual  stamp  applicable  to  it ;  and  no  deed  or  in- 
strument which  has  been  stamped  after  execution  can  be  pleaded 
or  given  in  evidence,  unless  it  shall  have  been  stamped  with  the 
particular  stamp  referred  to  (r). 

§  1019.  A  deed  stamped  after  execution,  where  that  is  compe- 
tent, is  equally  valid  as  if  it  had  been  written  upon  paper  or  vellum 
previously  stamped  (js). 

§  1020.  Where  subsequent  stamping  is  competent,  and  the 
statutory  period  for  it  (if  any  such  is  prescribed)  has  not  expired, 
it  may  take  place  at  any  stage  of  the  cause  in  w^hich  the  document 
is  produced,  and  although  the  parties  have  joined  issue  on  the  deed 

(/)  87  Quo.  Ill,  c.  136,  2 J  5,  6.    £?eii  in  such  cases  there  is  a  penalty. 

(ff)  86  Goo.  Ill,  c.  56,  U  10,  11.    This  also  is  under  a  penalty. 

(h)  5  and  6  Vict.,  c.  79,  J  21.  (i)  lb.  (*)  86  Geo.  Ill,  c.  68,  §  H. 

(/)  9  Geo.  IV,  c.  49,  §  1.  (m)  7  and  8  Vict.,  c.  21,  U  d,  7. 

(fi)  7  and  8  Vict.,  c.  21,  §  6.  Such  agreements  may  be  stamped  after  the  fourteen 
days  on  payment  of  a  penalty ;  ib.  Agreements  subject  to  a  higher  duty  fall  under  the 
general  provision  of  18  and  14  Vict.,  c.  97,  {  12,  and  relative  regulationa,  m^ma  (d). 

(o)  89  and  40  Geo.  Ill,  c.  84,  ?  2.  (p)  18  and  14  Vict.,  c.  97.  {  IS. 

(r)  lb..  §  12.  {»)  37  Geo.  Ill,  c.  136.  i  2—18  an^l4  Vict.,  c.  97,  §  12. 
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when  unstamped  (i).  The  Court  are  also  in  the  constant  practice 
of  sisting  process,  in  order  to  allow  this  objection  to  be  removed  be- 
fore they  pronounce  judgment  (u).  Even  after  a  jury  trial,  where 
one  party  has  lost  in  consequence  of  a  document  tendered  by  him 
being  excluded  as  unstamped,  the  Court  allow  a  new  trial  on  its 
being  produced  to  them  with  the  defect  removed  (x).  And  where 
the  parties  to  a  trial  had  agreed  that  copies  should  be  received  as 
originals,  and  a  copy  of  an  unstamped  deed  was  admitted  without 
objection,  it  was  held  that  the  want  of  stamping  could  not  be 
pleaded  in  a  bill  of  exceptions  on  other  grounds,  the  proper  stamp 
having  been  impressed  on  the  deed  in  the  meantime  (y). 

§  1021.  Subsequent  stamping  validates  diligence  on  the  un- 
stamped deed  by  adjudication  or  inhibition  (z),  by  action  of  mails 
and  duties  (a),  or  poinding  the  ground  (6),  and  even  by  caption 
and  imprisonment  (c).  But  in  a  suspension  of  a  charge,  on  the 
ground  that  the  deed  on  which  it  proceeded  was  not  duly  stamped, 
the  Court  refused  to  delay  disposing  of  the  case  until  a  proper  stamp 
should  have  been  aflBxed ;  and  they  accordingly  granted  the  sus- 
pension on  caution  (rf).  Where  the  claim  of  a  creditor  in  a  seques- 
tration has  been  rejected,  because  the  deed  on  which  it  proceeded 
was  unstamped,  it  will  be  sustained  on  the  deed  being  stamped  in 
the  interval  between  the  finding  of  the  trustee  and  the  decision  of 
the  Court  on  a  reclaimer  (e).  And  the  same  rule  applies  to  the 
case  of  a  creditor,  whose  vote  for  the  trustee  has  been  rejected  on 
the  ground  that  his  document  of  debt  was  not  stamped  (/).  Nay 
more,  where  the  debt  of  the  petitioning  creditor  in  a  sequestration 
was  founded  on  an  unstamped  deed,  the  sequestration  was  sustained 
against  a  petition  for  recal  at  the  instance  of  the  bankrupt,  the  deed 


(t)  Cases  in  following  notes.  It  has  been  questioned  whether  a  deed  may  be  stamped 
after  the  case  has  been  heard  in  the  House  of  Lords ;  Miller  v.  Moodie,  1883,  7  W.  S., 
12.  (tt)  See,  for  example,  Boyd  v.  M'Kenna,  1824,  2  S.,  7J2— M'Niven  v. 

Hunter,  1886,  14  S.,  686— Union  Insurance  Co.  v.  Bontine,  1888,  16  S.,  1241— Church 
V.  Sharpe,  1848,  6  D.,  876— Harvey  v.  Miller,  1845,  7  D.,  898.  But  see  Mackintosh  v. 
Grant,  1881,  9  S.,  588.  infra,  (h),  {z)  Wallace  v.  Gray,  1836,  14  S.,  641— 

Ivison  t;.  Edin.  Silk  Co.,  1845,  8  D.,  236.  (y)  Graham  v.  Gordon,  1842, 4  D.,  908. 

(z)  Kingstone's  Crs.,  1748,  Elch.,  "Writ,"  No.  14— Lament  v.  Lament's  Crs.,  1789, 
M.,  5494 ;  16,946— Wright  v.  Murray,  29th  June  1821,  as  noticed  by  Lord  Ordinary  in 
Davidson  v.  Gibb,  infra — See  also  Smith  v.  Flowerdew,  1850,  12  D.,  818. 

(a)  Davidson  v.  Gibb,  1888,  1  D.,  10.  (b)  Wood  v.  Ker,  1838,  1  D.,  14. 

(c)  King  V.  BaiUie,  1844,  7  D.,  228.  (d)  Lillie  v.  Finlater,  1886,  14  S„  127 

—  See  also  Mackintosh  v.  Grant,  infra,  (A).  {()  Law  v.  M'Laren,  1849,  11  D., 

1489.  (/)  Morries  v.  Glen,  1843,  6  D.,  97— Ironside  v.  M'Gowan,  1847,  19  Sc. 

Jur.,  697. 
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liaving  in  the  meantime  been  stamped  (g).  In  like  manner,  an 
action  of  removing,  which  was  raised  on  an  unstamped  lease,  maybe 
proceeded  with  on  the  defect  being  cured  (h), 

§  1022.  The  want  of  a  proper  stamp  is  only  fatal  to  the  docu- 
ment, and  does  not  affect  the  obligation,  discharge,  or  other  trans- 
action therein  set  forth,  except  in  so  far  as  that  may  depend  on  the 
deed.  Accordingly,  if  an  obligation,  to  the  constitution  of  which 
writing  is  not  essential  ex  soknnitate,  is  admitted  on  record,  the  ob- 
jection that  the  document  constituting  it  is  unstamped  will  be  un- 
availing ;  the  record  being  full  proof  without  reference  to  the  docu- 
ment (i).  And  where  a  bill  or  other  document  has  been  cut  down 
on  account  of  not  being  duly  stamped,  the  creditor  may  prove  the 
dcl)t  by  the  debtor  s  wTit  or  oath  on  reference,  or  by  such  other  evi- 
dence as  the  case  admits  of  (i).  But  where  a  document,  if  stamped, 
would  have  required  to  be  produced,  and  parole  of  its  terms  would 
have  been  inadmissible,  under  the  rule  which  requires  the  best  evi- 
dence, parole  will  not  be  rendered  competent  to  prove  the  obligation, 
in  consequence  of  the  deed  being  excluded  as  unstamped  (i).  Ac- 
cordingly, where  documents  which  were  held  to  constitute  a  lease 
for  a  year  were  unstamped,  and  therefore  inadmissible,  the  Court 
refused  to  admit  parole  of  the  terms  of  the  contract  (m)}^ 

(g)  Robb  V.  Forrest,  1831.  8  S..  1036  ;  affd.,  5  W.  S.,  740. 

(A)  M'Naught  r.  Graliam,  1834,  12  S.,  619— Ross  v.  Webster.  1884,  12  S.,  308. 
The  same  rule  was  applied  in  election  cases,  where  a  party  claimed  on  a  deed  not  pro- 
perly stamped,  and  got  the  defect  cured  before  his  claim  had  been  finaUy  disposed  of; 
A  B,  16th  February  1819  (not  rep.),  noted  1  Bell's  Com.,  739 — Dennistoune  v.  Gamp- 
bell,  1824,  3  S.,  218.  But  where  a  claim  had  been  rejected  by  the  Freeholders'  Court  on 
other  grounds,  and  on  the  case  coming  to  the  Court  of  Session  the  objection  was,  for  the 
first  time,  taken  that  the  deed  claimed  upon  was  not  duly  stamped,  the  Court  held  that 
the  claim  had  been  properly  rejected,  and  refused  to  supersede  the  case  until  the  defect 
should  be  cured;  Mackintosh  v.  Grant,  1831,  9  S.,  683. 

(i)  1  Bell's  Com.,  322— per  L.  Ch.  Eldon  in  Buddleston  v.  Briscoe,  1806,  11  Vesey, 
696 — Thynue  v.  Protheroe,  1814,  2  Ma.  and  Sel.,  664 — See  also  Matheson  v.  Ross. 
1847,  9  D.,  1366;  reversed  on  merits,  6  Bell's  Ap.  Ca.,  374,  noted  tupra,  f  1006.  But 
merely  admitting  that  the  deed  in  question  was  signed,  without  admitting  the  obliga- 
tion, is  not  suflScient ;  Greenock  Bank  v.  Darroch,  1834,  13  S.,  190.  And  admissions  of 
the  obligation  will  not  obviate  the  want  of  stamping,  unless  they  were  made  on  record ; 
Ogilvie  V.  Taylor,  1849,  12  D.,  266.  (k)  BeU's  Com.,  «<pra— Gall  v.  Fordyce, 

1828,  6  S.,  943— Greenock  Bank  v.  Darroch,  supra— Chiiiy  on  Stamps,  823— Brown  r. 
Watts,  1808,  1  Taunt.,  363— Farr  v.  Price,  1800,  1  East,  68.  (I)  See  wpra,  |  114 

—Cases  in  next  note.  (m)  Hut<;hison  v.  Ferrier,  1861.  13  D.,  837  (affd.  on  an- 

other ground,  1  Macq.,  196) — See  also  R.  v.  Inhab.  of  St  Paul's,  1796,  6  Durf.  and  E., 


^^  lu  an  action  for  the  price  of  goods  sold  under  a  "written  contract,  which  referred 
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§  1023.  Where  writing  is  essential  to  the  constitution  of  a 
right  or  obligation,  e,g,,  a  sale  of  heritage  not  followed  by  rei  inter- 
ventuSy  the  want  of  such  a  document  duly  stamped  (where  stamping 
is  required)  cannot  be  obviated  by  other  evidence,  or  even  by  ad- 
missions on  record ;  because,  unless  the  contract  has  been  completed 
in  the  mode  referred  to,  there  is  locus  penitentide  from  it  as  an  un- 
finished transaction." 


CHAPTER  XII. — RULES  OF  INTERNATIONAL  LAW  REGARDING 

DEEDS. 

§  1024.  DiflBcult  questions  sometimes  arise  as  to  the  eflfect  of 
deeds,  formal  by  the  law  of  the  country  where  they  were  executed, 
but  not  bearing  the  solemnities  required  by  the  law  of  a  different 
country  in  which  action  is  raised  upon  them.  For  a  full  examina- 
tion of  these  questions  reference  must  be  made  to  the  treatises  on 
international  law  (a).  The  scope  of  this  work  only  admits  of  a 
summary  of  the  doctrines  on  the  subject,  especially  as  these  have 
been  evolved  by  Scotch  decisions. 

§  1025.  There  are  two  general  rules  in  this  class  of  cases,  name- 
ly— First,  that  obligations  regarding  moveables  are  regulated  by 


452— Turner  v.  Power,  1828,  7  B.  and  C,  626;  Mo.  and  Mai.,  181,  S.  C— Hodges  v. 
Drakeford,  1805,  1  Bos.  and  Pul.  New  R.,  270— Kamsbottom  v.  Mortley,  1814,  2  Ma. 
and  Sel.,  446 — Buxton  v.  Cornish,  1844,  1  Dow.  and  L.,  586 — R.  v.  Inhab.  of  Castle 
Morton,  1820,  8  B.  and  Aid.,  588— Chitty  on  Stamps,  822— and  Harrold  v,  PoUoxfen, 
1844,  6  D.,  1 103.  (a)  This  subject  is  discussed  in  2  Boullenois,  458,  et  seq. — 

Story's  Confl.  of  Laws,  i  860  (a),  et  teq,—^  Burge  Com.,  751,  et  teq. — Ersk.,  8,  2,  39, 
ft  teq. — Karnes*  Equity  (4th  ed.),  548,  et  seq. 


for  the  terms  of  payment  to  an  arrangement  between  the  defendant  and  a  third  party, 
it  was  proved  that  this  arrangement  was  in  writing,  and  that  the  writing  was  unstamped. 
It  was  held  that  the  plaintiff  could  not  recover,  because  he  could  not  prove  the  terms  of 
payment,  parole  evidence  being  incompetent  because  of  the  existence  of  the  writing ; 
and  the  writing  being  inadmissible,  because  it  was  unst-amped,  and  because  the  period 
had  elapsed  during  which  it  could  be  stamped;  Alcock  v.  Delay,  1855,  4  Ell.  and 
Blackb.,  660. 

^7  Deeds  relating  solely  to  the  estate  of  a  sequestrated  bankrupt,  and  forming  part 
c»f  the  proceedings  in  a  sequestration,  are  exempt  from  stamp-duty,  by  19  and  20  Vict., 
c.  79,  §  184.  "  No  will,  testament,  testamentary  instrument,  or  clisposition  mortis  eauta, 
Mhall  be  chargeable  with  any  stamp-duty  ;'*  28  Vict.,  c.  15,  §  7. 
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tlie  lex  loci  contractus  ;  because,  tlie  subjects  of  these  obligationf* 
having  no  locus  of  their  own,  persons  who  enter  into  contracts  re- 
garding them  are  presumed  to  have  in  view  the  law  of  the  country 
where  the  contract  is  undertaken,  and  this  both  in  regard  to  its 
conditions  and  tlie  mode  of  its  constitution  ;  and  they  ought  not  to 
be  allowed  to  escape  from  obligations  so  constituted,  on  account  of 
the  remedy  for  non-performance  requiring  to  be  sought  in  another 
country; — and,  Secondly,  that  obligations  regarding  heritable  estate 
arc  regidated  by  the  lex  rei  sitae  ;  because  the  locus  of  that  class  of 
subjects  is  fixed  ;  and  because  the  rules  as  to  transmitting,  burden- 
ing, or  otherwise  affecting  portions  of  its  soil,  enter  into  the  public 
law  of  every  state. 

To  both  of  these  rules  however,  there  are  exceptions ;  the  lex 
loci  co7itractus  being  sometimes  regarded  in  obligations  relating  to 
lieritage,  and  the  lex  rei  sitae  forming  in  a  few  respects  the  rule  in 
c(nitracts  as  to  personal  estate. 

§  1026.  Under  tlie  first  of  these  principles  deeds  of  personal 
obligation  (6),  and  deeds  for  transmitting  personal  property  (c),  exe- 
cuted in  a  foreign  country  according  to  the  law  there  prevailing, 
are  effectual  when  sued  upon  in  a  Scotch  court.  So,  a  mandate 
executed  in  England  according  to  the  forms  prescribed  by  English 
law  is  valid  to  authorise  legal  proceedings  in  this  country  (rf)  ;  and 
bonds  granted  by  English  debtors  in  the  English  form  were  held  to 
be  validly  transferred  by  blank  indorsations  in  England ;  the  act 
1696,  c.  25,  anent  blank  writs,  being  found  not  to  apply  to  them  (e). 
In  like  manner,  a  will  executed  according  to  the  law  of  the  de- 
ceased's domicile,  is  valid  in  another  country,  although  it  may  not 


(h)  Ersk.,  3,  2,  40— Kames'  Equity  (4th  ed.),  564—2  BouUenois,  487— Story  Confi., 
g  260— Fortoun  v.  Sliewan,  1610,  M.,  4429— Galbraith  f».  Cnnningham,  1626,  M.,  4430 
—Harper  p.  Jaffrey,  1630,  M.,  4431 ;  17,016,  S.  C— Elphinston  v,  Rollo,  1665,  M., 
17,018-Salton  v,  Salton,  1673,  M.,  4431— La  Pine  v.  Scrapie's  Crs.^  1721,  M.,  4451. 
In  this  case  a  bond  granted  in  England,  containing  power  to  register  in  Scotland,  and 
therefore  intended  to  be  effectual  here,  was  sustained  although  defective  in  the  solemni- 
ties required  by  the  act  1681,  c.  6,  because  it  was  formal  by  the  law  of  England.  See 
also  Ogilvy  v.  Murray,  1724,  Rob.  Ap.  Ca.,  499.  (c)  Ersk.,  xv/ms— Kames' 

Equity,  566—3  Surge  Com.,  761— Falconer  v.  Beattie*s  Heirs,  1627,  M.,  4501;  1  B.  Sup., 
148 ;  240,  S.  C— Sinclair  v.  Murray,  1636,  M.,  4501— Erskine  v.  Ramsay,  1664,  M., 
4502.  In  all  these  cases  the  cedent,  assignee,  and  common  debtor  were  Scotchmen. 
In  Scott  V.  Tosh,  1676j  M.,  4502,  effect  was  given  to  an  assignation  made  in  Holland, 
uud  contained  in  an  instrument  the  warrant  of  which  the  notary  kept  in  his  hands,  ac- 
cording to  the  custom  of  that  country.  (d)  Gt.  Northern  Ry.  Go.  v,  Laing,  1848. 
10  D.,  1408.                        {e)  Ranking  of  York  Buildings  Co.,  1783.  M.,  4472. 
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bear  the  solemnities  which  the  law  of  that  country  prescribes  for 
wills  executed  within  its  bounds  {/)} 

§  1027.  On  the  other  hand,  if  an  obligation  or  conveyance  re- 
garding moveables  is  deficient  in  the  solemnities  required  by  the  lex 
loci  contractus,  it  will  not  be  sustained  in  another  country  in  which 
these  solemnities  are  not  required  (g).  On  this  ground  ejffect  was 
refused  in  Scotland  to  indorsations  made  in  England  by  English 
creditors  to  English  assignees  of  debts  in  account  due  by  Scotch 
debtors ;  because,  although  not  deficient  in  any  formality  required 
by  the  law  of  this  country,  they  were  by  the  law  of  England  invalid 
both  as  deeds  and  under  the  stamp  acts  (h).  In  like  manner,  bills 
by  a  person  domiciled  in  Newfoundland,  payable  to  his  daughter, 
with  a  relative  letter  to  his  trustee,  not  being  a  competent  mode  of 
constituting  a  testamentary  bequest  by  the  law  of  that  country, 
were  held  to  be  inefiectual  in  Scotland,  when  sued  upon  by  the 
daughter  (i), 

§  1028.  Yet  the  rule  last  noticed  does  not  render  inoperative 
those  deeds  which,  being  intended  to  take  effect  in  Scotland,  bear 
the  solemnities  required  by  Scotch  law,  but  are  informal  by  the  lex 
loci  contractus  (k).  It  is  doubtful  whether  formal  deeds  of  assigna- 
tion executed  in  England  to  personal  debts  due  by  parties  domiciled 
in  this  country  are  effectual,  when  framed  and  authenticated  (as 
they  sometimes  are)  according  to  the  law  of  Scotland  (l). 

§  1029.  Where  the  lex  rei  sitae  prescribes  a  particular  mode 
for  completing  the  jtis  in  re  under  contracts  and  conveyances  re- 
garding moveables,  it  w^ould  seem  that  that  procedure  must  be  ob- 
served in  order  to  give  the  grantee  the  real  right  to  the  subject,  al- 
though it  is  not  required  by  the  lex  loci  contracttis  (rn),^    But  the 


(/)  Story  Confl.,  §  465— Wardlaw  v.  MaxweU,  1716,  M.,  4500— Stewart  v.  M'Donald, 
1826,  5  S.,  29.     Other  cases  iUustrating  this  rule  are  cited  infra,  §  1032,  ei  seq. 

iff)  Story  Confl.,  i  262—3  Burge  Com.,  761.  (A)  Tayler  v.  Scott,  1847, 

9  D.,  1504.  (i)  Sinclair  v.  Alexander,  1861,  14  D.,  217.  (k)  Per  L. 

Brougham  in  Yatos  v.  Thomson,  1836,  8  CI.  and  Fin.,  544 ;  590— Per  h.  Fullerton  in 
Tayler  v.  Scott,  supra—See  also  Ferguson  v.  Marjoribanks,  1853,  16  D.,  687 — Story, 
'i  262,  note.  (/)  Cases  in  preceding  note.  (m)  8  Burge  Com.,  751.     Mr 

Burge  refers,  by  way  of  illustration,  to  conveyances  of  shares  in  public  companies!  So 
an  English  contract  of  sale  of  goods  in  Scotland,  not  followed  by  delivery,  although 
competent  to  carry  the  real  right  to  such  goods  in  England,  would  not  have  that  effect  in 
Scotland  in  competition  with  a  Scotch  sale  of  later  date  but  completed  by  delivery.  In 
like  manner,  Professor  Bell  lays  down  that  a  foreign  assignation  of  a  Scotch  debt  must 


^  See  note  i^,  infra. 

2  The  view  that  an  arrestment  of  funtls  in  Scotland  will  prevail  over  a  foreign  ad- 
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grantee  under  an  obligation  valid  by  the  lex  loci  contractus  has  a 
good  ground  of  action  to  compel  the  granter  to  complete  the  real 
right  in  conformity  with  the  lex  ret  sitae  (w).  In  like  manner,  a 
foreign  executor  is  not  vested  with  the  deceased's  moveable  estate 
in  this  country  until  he  has  expede  confirmation ;  but  the  foreign 
will  or  probate,  if  valid  by  the  lex  domicilii  testntoris,  entitles  him 
to  confirm  (o).* 

§  1030.  Under  the  second  general  principle  above  noticed,  deeds 
of  transmission  of  land  and  its  accessories,  and  of  securities  over 
heritage  situated  in  Scotland,  in  order  to  be  effectual,  must  be  com- 
pleted in  accordance  wdth  the  law  of  this  country ;  the  observance 
merely  of  the  solemnities  required  by  the  lex  loci  contractus  being 
insufficient  to  secure  their  validity  (p).  But  an  obligation  to  con- 
vey land,  if  formal  by  the  lex  loci  contractus,  may  be  enforced  by 
action  in  this  country  against  the  granter  and  his  heirs ;  because  it 

be  completed  by  intimation  (or  what  is  equivalent  thereto)  in  order  to  carry  the  debt  in 
competition  with  arresting  creditors;  and  he  mentions  that  an  opinion  to  the  same  effect 
was  given  by  a  very  learned  Scotch  lawyer,  John  Clerk,  afterwards  Lord  Eldin;  2  Bell's 
Com.,  19,  and  note.  Erskine  lays  down  the  same  rule  (3,  2,  42),  citing  a  decision  of 
the  Court  of  Session,  but  which  involved  other  points,  and  was  reversed  on  appeal ;  E. 
Selkirk  v.  Gray,  1709,  M.,  4453 ;  reversed,  1  Rob.  Ap.  Ca.,  1  (as  to  the  ground  of  rever- 
sal see  Bell's  Com.,  supra).  The  point  is  still  doubtful ;  see  3  Burge,  777 — Story,  895 
—and  note  of  Lord  Rutherfurd  (^Ordinary)  in  Wallace  v.  Dacres,  1858,  15  D.,  691. 

(fi)  8  Burge  Com.,  752.  (o)  M.  Hastings  r.  M.  Basting's  Ex.,  1852,  14 

D.,  489— Stewart  v.  Macdonald,  1826,  5  S.,  29— Wardlaw  v.  MaxweU.  1715,  M.,  4500— 
Clerk  V.  Brebner,  1759,  M.,  4471.  See  contra,  Shaw  v.  Lewis,  1665,  M.,  4494,  i«/m, 
§  1046.  (/>)  Ersk.,  3,  2.  4a-Kames'  Equity,  549— Tait  Ev.,  126— Story,  I  363 

—2  Burge,  840,  et  teq.—A  ib.,  217,  et  wj.— Cases  infra,  ?  1031. 


Hignation  not  completed  by  intimation,  seems  implied  in  the  opinions  of  the  judges  in 
Donaldson  v.  Ord,  1855 ;  although  in  that  case  that  precise  point  was  not  decided,  be- 
cause, in  the  opinion  of  English  counsel,  the  English  creditor  deed,  which  was  there 
founded  on  as  an  assignation,  was  not  of  itself  sufficient  to  bar  the  diligence  of  creditors ; 
but,  to  have  that  effect,  required  to  be  brought  to  the  knowledge  of  those  who  held  the 
fund  assigned ;  and  it  was  held  that  no  intimation,  and  nothing  equivalent  by  the  law 
of  Scotland  to  intimation,  had  been  made  to  them  prior  to  the  arrestment.  The  Court 
held  that  the  question,  whether  the  claim  of  the  trust-assignees  under  the  creditor  deed 
or  that  of  the  arrestees  was  preferable,  would,  if  competently  raised  in  the  action,  re- 
solve into  a  competition  of  diligence  as  to  the  attachment  of  a  fund  situated  in  Scotland, 
and  that  that  competition  must  be  determined  according  to  the  law  of  Scotland  ;  Donald- 
son V.  Ord,  1855,  17  D.,  1058.  On  4th  September  1860,  Wittenberg,  a  Prussian,  by 
bill  of  sale,  executed  in  Prussia,  sold  a  Prussian  ship,  then  at  sea,  to  Kuhl,  also  a  Prus- 
sian. On  5th  October  1860,  the  ship,  having  arrived  at  Scotland,  was  arrested  by 
Wittenberg's  creditors.  On  the  opinion  of  Prussian  lawyers,  that  according  to  the  law 
of  Prussia  the  bill  of  sale  passed  the  property  of  the  ship  at  its  date,  the  Court  held  the 
arrestments  ineffectual ;  Schultze  v.  Robinson,  1861,  24  D..  120. 
a  See  infra,  §  1042,  note  »». 
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is  a  personal  obligation  ad  factum  praestandum  (r).  Upon  the  same 
principle,  a  disposition  of  heritage,  if  valid  according  to  the  lex  loci 
contractus,  should,  it  is  thought,  be  sustained  in  Scotland  as  a 
ground  for  ordaining  the  grauter  to  execute  a  disposition  formal  by 
Scotch  law ;  and  this  seems  to  have  been  held  in  one  case  (s).  But 
there  is  an  opposite  decision  (^),  which  Mr  Erskine  cites  as  fixing 
a  distinction  between  a  disposition  formal  by  the  lex  loci  contra^:' 
tu8,  and  an  obligation  to  convey  land  having  the  same  formali- 
ties (u).  That  learned  author,  however,  was  not  aware  that  there 
was  a  conflict  in  the  decisions ;  and  there  seems  to  be  good  ground 
in  principle  for  holding,  with  a  recent  writer  (x),  that  as  a  disposi- 
tion for  an  onerous  consideration  is  equivalent  to  an  obligation  to 
convey,  it  ought  to  be  sustained  as  a  ground  of  action  if  it  is  formal 
by  the  lex  loci  contractus  ;  whereas  a  gratuitous  disposition,  espe- 
cially if  mortis  causa,  ought  not  to  be  eflfectual  unless  it  is  formal 
by  the  lex  ret  sitae.  This  view  is  also  supported  by  the  opinion  of 
Lord  Kames  (y),  who  challenges  the  decision  of  Lord  Dalkeith  t?. 
Book,  on  which  Mr  Erskine  founds.* 

§  1031.  Another  application  of  the  rule  as  to  foreign  deeds  re- 
lating to  heritage  is,  that  a  wall  formal  by  the  lex  domicilii  testor- 
toris  is  ineffectual  as  a  bequest  of  heritable  subjects  in  Scotland. 
This  follows  from  the  rule  that  Scotch  heritage  can  only  be  trans- 
mitted by  deeds  in  the  form  of  conveyances  inter  vivos;  for  it  would 
be  absurd  to  give  to  a  foreign  testament  a  greater  effect  than  that 
which  could  follow  upon  a  will  bearing  the  formalities  required  by 
Scotch  law  (z).  Accordingly,  a  foreign  will  is  inefiectual  to  carry 
subjects  heritable  in  their  own  nature  (a),  or  debts  heritably  se- 
cured (6),  even  where  the  security  is  taken  to  another  person  in 

(r)  Erek.,  8,  2,  40-Kame8'  Equity,  p.  648— Govan  v.  Boyd,  1790,  M.,  4476;  BeU's 
Octavo  Ca.,  223;  1  Ross  Ca.,  112,  S.  C— Cuningham  w.  L.  Sempil,  1706,  M.,  4462;  1 
RosB  Ca.,  110,  S.  C— Weir  v.  Laing,  1821,  1  S.,  192.  (a)  Case  of  L.  Mary 

Cochrane  v.  Col.  Erskine  (not  rep.),  mentioned  in  1  Ross  Ca.,  116.  As  the  note  of  this 
case,  however,  is  taken  from  a  written  pleading,  it  cannot  be  relied  upon. 

(0  E.  Dalkeith  v.  Book,  1729,  M.,  4464.  («)  Ersk.,  3,  2,  40— See  also 

Tait  Ev.,  126.  (i)  1  Ross  Ca.,  118.  (y)  Kames'  Equity,  651. 

(z)  Ersk.,  3,  2,  41.  (a)  Ersk.,  *MjDra— Burgess  v.  Staintin,  1764,  M.,  4484 

— Crawfurd's  Children  v.  Crawfurd,  1774,  M.,  4486— Henderson  v.  Selkrig,  1795,  M., 
4489 — Robertson's  Crs.  v.  Mason's  Disponees,  1795,  M.,  4491.  (b)  Henderson's 

Children  v.  Murray,  1623,  M.,  4481— Melvil  v.  Drummond,  1634,  M.,  4483. 


*  It  is  thought  to  be  the  law  of  Scotland  tliat  a  writing  purix)rting  to  transfer  Scot<;h 
heritage  is  of  no  effect  unless  framed,  "  both  in  point  of  style,  and  in  point  of  formality, 
according  to  the  peculiar  law  and  practice  of  Scotland."  See  Leith  v.  Leith,  1848,  10 
D.,  1137— Purves'  Trustees  v.  Purves'  Executors,  1861,  23  D.,  812,  826. 
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trust  for  behoof  of  the  creditor  (c).  It  is  not  settled  whether  such 
a  deed  can  transmit  bonds  which  are  heritable  merely  by  destina- 
tion, in  virtue  of  a  clause  excluding  executors  (rf). 

§  1032.  Yet  a  foreign  will  may  operate  indirectly  as  a  bequest 
of  heritage  in  this  country,  where  it  contains  legacies  of  moveable 
estate  in  favour  of  the  granter's  heir-at-law,  as  well  as  bequests  of 
heritage  to  other  i)ersons  to  his  prejudice.  In  such  a  case  the  heir 
cannot  approbate  and  reprobate  the  deed,  by  at  the  same  time 
claiming  the  moveables  as  bequeathed  to  him  by  the  will,  and  the 
heritage  as  falling  to  him  ah  intestaio.  He  must  make  his  election; 
and,  if  he  chooses  to  abide  by  the  will,  the  person  to  whom  the 
heritage  is  bequeathed  by  that  deed  may  make  the  bequest  effectual 
througli  aft  action  against  the  heir  (e). 

§  1033.  A  will  formal  by  the  lex  domiciUii  testatoris  is  also  a 
habile  mode  of  declaring  the  truster  s  intentions,  where  by  a  deed 
in  the  Scotch  form  he  has  conveyed  heritage  to  trustees  for  |>ur- 
poHOs  to  be  declared  by  a  writing  under  his  hand  (/).  The  same 
rule  was  applied  to  a  foreign  will  executed  before  the  tru8t-dee<l, 
where  it  appeared  to  be  the  granter's  intention  that  the  deeds 
sliould  be  read  together  as  forming  one  settlement  (gr).* 

(c)  Davidson  v.  Kyde,  1 797,  M.,  5697  ;  aff.,  M.,  "  Heritable  and  Moveable,"  App.,  1— 
Stewart  v.  Watson,  1791,  Bell's  Oc.  Ca.,  226— See  also  Stewart ».  Graeme,  1799,  M.,  14,407. 

(rf  )  In  Ross  t;.  Ross,  4th  July  1809,  F.  C,  such  bonds  were  held  not  to  be  carried  by 
an  English  will ;  but  the  decision  was  not  allowed  to  become  final ;  the  case  having 
been  settled  extrajudicially  after  a  reclaiming  petition  against  Ihe  judgment  had  been 
lodged.  (e)  Dundas  v.  Dundas,  1830,  7  S.,  241 ;  affd.,  4  W.  S..  460— Trotter 

V.  Trotter,  1829,  5  S.,  78 ;  affd.,  8  W.  S.  407— Murray  v.  Smith,  1828,  6  S.,  691 
—Campbell  v,  Monro,  1836,  15  S.,  810— Louden  ©.  Louden,  1811,  Hume  D.,  23— Gainer 
i\  Cunninghame,  1750,  1  Bligh,  27.  So  in  Bennet  v.  Bennefs  Tr.,  1829,  7  S.,  817,  a 
widow  was  not  allowed  to  take  both  her  share  of  her  husband's  estate  in  the  Isle  of  Man, 
on  the  footing  of  its  being  intestate,  and  the  provision  in  her  favoiu"  under  a  Scotch 
trust-deed,  which  the  truster  had  intended  should  include  that  property,  but  which  had 
failed  to  do  so  in  consequence  of  informalities  by  Manx  law.  Of  course  the  rule  stated 
in  the  text  only  holds  where  the  foreign  deed  is  insuflBcient  to  carry  heritage  in  conse- 
quence of  informalities,  and  does  not  apply  where  the  granti^r's  int<ention  to  bequeath 
that  estate  is  doubtful ;  see  Robertson  v.  Robertson,  16th  February  1816,  F.  C. — Wight- 
man  V.  Do  Lisle,  1802,  M.,  4479,  as  explained  in  Hume  D.,  24— Per  Lord  FuUerton  in 
Robertson  v.  Ogilvie's  Tr.,  1844,  7  D.,  286. 

(/)  Fordyce  v.  Cockbum,  1827,  5  S.,  897— Brach  w.  Johnstone,  1827,  6  S.,  118; 
affd.,  5  W.  S.,  61— Ker  v.  Ker's  Tr.,  1829,  7  S.,  454,  and  8  S.,  694;  affd.,  6  W.  S.,  718 
—Cameron  v.  Mackie,  1881,  9  S.,  601 ;  affd.,  7  W.  S.,  106— WiUok  v.  Auchterlony. 
1772,  M.,  5539 ;  1  Ross  Ca.,  401.  (^)  B.  Norton's  Tr.  v.  Ly.  Menzies.  1861. 

18  D.,  1017.     With  this  case  compare  Bowie  t;.  Bowie,  1811,  Hume  D.,  765. 


5  Purves'  Trustees  v.  Purves'  Executors,  supra,  Campbells  Trustees  v.  Campbell, 
my2,  24  D.,  1821.     But  see  infra,  |  1042,  note  »«. 
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§  1034.  Moreover,  a  conveyance  of  heritage  by  a  formal  Scotch 
deed,  reeerving  power  to  alter,  may  be  revoked  or  limited  by  a  will 
or  other  deed  formal  by  the  lex  domicilii  of  the  grantor,  but  defi- 
cient in  the  solemnities  prescribed  by  Scotch  law  (A).* 

§  1035.  International  questions  regarding  deeds  usually  in- 
volve another  principle,  namely,  that  courts  of  law  are  in  general 
bound  to  apply  their  own  rules  of  evidence  in  investigations  which 
proceed  before  them,  although  the  cause  of  action  arose  in  a  coun- 
try where  different  rules  of  evidence  are  observed.  This  principle  is 
fully  elaborated  in  two  judgments  of  Lord  Brougham,  and  is  estab- 
lished by  other  authorities  (i).  Its  application  has  already  been 
seen  in  the  rule  that  the  courts  of  a  country  where  a  certain  pre- 
scription, or  limitation  of  the  mode  of  proof  exists,  are  bound  to 
apply  that  prescription,  although  it  is  not  recognised  in  the  lex  loci 
contractus  (j)J    In  like  manner,  courts  in  Scotland  would  not,  be- 

(h)  Simpson  v.  Barclay,  1762,  Elch.,  "Testament,"  No.  2;  6  B.  Sup.,  794;  1  Rosa 
Ca.,  1 ;  S.  C— Dundas  v.  Dundas,  1783,  M.,  15,685;  1  Ross  Ca.,  678,  724,  S.  C.  (On 
this  case  see  Sandford  on  Entails,  229) — Whytelaw  v,  Lang,  16th  November  1810,  2 
Bell's  lUust.,  417;  2  Sh.  Ap.  Ca.,  18  (note);  1  Ross  Ca.,  674,  S.  C— Leith  v,  Leith, 
1848,  10  D.,  1187.  The  rubric  of  Cameron  v.  Mackie,  7  W.  S.,  106,  stating  the  oppo- 
site doctrine,  is  erroneous,  as  the  point  did  not  occur  in  the  case.  See  also  Henderson 
V.  Wilson,  1797,  M.,  15,444 ;  reversed,  M.,  Appx.,  "  Tailzie,"  No.  3  ;  noticed  in  Sand- 
ford  on  Entails,  230.    The  cases  on  this  subject  are  ably  analysed  in  1  Ross  Ca.,  673,  723. 

(f)  In  Yates  v.  Thomson,  1886,  3  CI.  and  Finn.,  587,  Lord  Brougham  observed, 
"  Those  principles  which  regulate  the  admission  of  evidence  are  the  rules  by  which  the 
courts  of  every  country  guide  themselves  in  all  their  inquiries.  The  truth  with  respect 
to  men's  actions,  which  form  the  subject-matter  of  their  inquiry,  is  to  be  ascertained 
according  to  a  cert-ain  definite  course  of  proceeding ;  and  certain  rules  have  established 
that,  in  pursuing  this  investigation,  some  things  shall  be  heard  from  witnesses,  others 
not  listened  to ;  some  instruments  shall  be  inspected  by  the  judge,  others  kept  from  his 
eye.  This  must  evidently  be  the  same  course,  and  governed  by  the  same  rules,  what- 
ever be  the  subject-matter  of  investigation ;  nor  can  it  make  any  difference  whether  the 
facts  concerning  which  the  discussion  arises  happened  at  home  or  abroad ;  whether  they 
related  to  a  foreigner  domiciled  abroad,  or  a  native  living  and  dying  at  home.  As  well 
might  it  be  contended  that  another  mode  of  trial  should  be  adopted,  as  that  another 
law  of  evidence  should  be  admitted  in  such  cases.  Who  would  argue  that,  in  a  question 
like  the  present,  the  Court  of  Session  should  try  the  point  of  fact  by  a  jury,  according 
to  the  EngUsh  procedure,  because  the  testator  was  a  domiciled  Englishman,  and  be- 
cause those  methods  of  trial  would  be  applied  to  his  case  were  the  question  raised  here  ? 
The  answer  is,  that  the  question  arises  in  the  Court  of  Session,  and  must  be  dealt  with 
by  the  rules  which  regulate  inquiry  there.  Now,  the  law  of  evidence  is  among  the 
chief  of  these  rules."  See  also,  per  L.  Brougham  in  Don  v,  Lippman,  1887,  2  Sh.  and 
M*L.,  726— Per  eund,  in  Bain  v.  Whitehaven,  &c.  Railway  Co..  1860,  7  Bell  App.  Ca., 
92— Story's  Confl.,  J  634— Taylor  on  Ev.,  46,  47.  (j)  Supra,  §  526,  et  teg. 


•  Purves*  Trustees  v.  Purves'  Executors,  tupra.    But  see  infra,  note  *®. 

7  The  holder  of  a  bill  drawn  and  accepted  in  England,  and  made  payable  in  Eng- 
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fore  the  act  16  Vict.,  c.  20,  have  been  obliged  to  admit  the  parties 
as  witnesses,  in  conseciuence  of  the  cause  of  action  having  ariseu  in 
England,  where  such  evidence  was  admissible.  Nor  is  it  a  good 
reason  for  excluding  the  pursuer's  oath  in  supplement  in  a  Scotch 
court,  that  the  lex  loci  contractus  does  not  admit  that  mode  of  in- 
vestigation (k).  And  again,  one  witness  would  not  be  full  proof  in. 
an  action  in  Scotland,  in  consequence  of  the  contract  or  other  mat- 
ter involved  having  arisen  in  England,  where  the  law  is  satisfies] 
with  that  amount  of  evidence. 

§  1036.  IIow  then  does  this  principle  accord  with  the  rule  al- 
ready noticed,  that  the  validity  of  deeds  concerning  moveables  de- 
pends on  the  lex  loci  contractus?  For  example,  a  Scotch  deed  for- 
mal by  the  act  1681,  is  admitted  in  Scotland  without  parole  proof 
of  its  genuineness  ; — Will  it  be  received  in  the  same  way  in  a 
country  where  the  witnesses  to  deeds,  if  alive,  must  be  adduced  to 
prove  their  attestations?  Or  again,  will  a  deed  executed  in  Eng- 
land according  to  the  formalities  required  there,  be  received  as  pro- 
bative in  this  country;  or  must  the  attesting  witnesses  be  exa- 
mined in  support  of  it  ?  Farther,  if  a  deed  is  executed  l>efore  wit- 
nesses wlio  are  disqualified  for  that  oflSce  by  the  lex  loci  contractus, 
but  admissible  in  the  lex  fori — or  vice  versa  ; — will  the  deed  be  ef- 
fectual ?  A  still  more  difficult  question  arises :  Suppose  witnesses 
to  be  admissible  in  the  lex  loci  contractus  to  establish  an  obligation 
which,  by  the  lex  fori,  can  only  be  proved  by  writ  or  oath  of  party, 
— ^will  the  court  in  which  action  is  raised  to  enforce  the  obligation 
follow  its  own  rules,  and  thereby  render  that  right  unavailing 
which  was  validly  constituted  by  the  law  on  w^hich  the  parties  re- 
lied at  its  date  ;  or  will  that  court  observe  the  rules  of  evidence  in 
another  country  in  ascertaining  a  fact  for  which  their  own  practice 
prescribes  a  different  mode  of  investigation  ?  And  in  the  converse 
case,  of  an  obligation  which,  by  the  lex  loci  contractus  requires  to 
be  reduced  to  writing,  being  sued  upon  .in  a  country  where  parole 
of  such  obligations  is  competent ; — will  \vitnes8es  be  admitted  to 
prove  it  in  the  courts  of  the  latter  country  ? 


{k)  Eraser  v.  Lookup,  1748,  M.,  4590. 


land,  chskrged  the  acceptor  on  it  in  Scotland.  The  acceptor  pleaded  that  it  had  been 
fraudulently  indorsed ;  and  that,  seeing  it  was  an  English  biU,  the  charger  was  boimd, 
according  to  English  law,  to  prove  that  he  got  it  in  bonafidt^  and  for  an  onerous  con- 
sideration. But  it  was  held  that  the  questions  relating  to  the  proof  of  the  value  of  the 
bill  fell  to  be  determined  by  the  tec /on;  Mackenzie  v.  Hall,  1864,  17  D.,  164. 
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It  is  impossible  to  solve  'all  the  difficulties  with  which  these 
questions  are  surrounded;  and  to  analyse  and  balance  the  conflicting 
opinions  on  them  would  require  much  more  space  than  can  be  de- 
voted to  the  subject  in  this  volume.  The  following  rules,  however, 
may  be  stated  as  most  in  accordance  with  principle  and  autho- 
rity. 

§  1037.  A  deed  executed  in  Scotland  bearing  the  solemnities 
required  by  Scotch  law,  while  it  will  be  admitted  in  a  country  where 
different  solemnities  are  observed,  and  where  the  witnesses  to  deeds 
executed  in  that  country  must  be  adduced  to  prove  their  attesta- 
tions, will  not  receive  effect  there  without  the  instrumentary  wit- 
nesses being  examined,  if  they  are  alive  (Z). 

§  1038.  A  foreign  deed  duly  authenticated  by  the  lex  loci  con- 
trdctus,  but  not  admissible  in  that  country  without  the  instrumen- 
tary witnesses  proving  its  genuineness  will  not  be  received  in  Scot- 
land as  probative ;  for  (besides  the  consideration  noticed  in  next 
section)  the  solemnities  prescribed  by  the  law  where  it  was  executed 
are  not  designed  as  full  proof  of  authenticity;  and  therefore,  to  admit 
the  deed  without  corroborative  evidence,  would  be  to  receive  as 
complete  proof  a  writing  which  is  not  complete  proof  by  the  law 
with  reference  to  which  it  was  prepared.* 

§  1039.  Even  where  by  the  foreign  lex  loci  contractus  a  deed  is 
probative,  it  is  thought  that  the  Courts  of  this  country  ought  not 
to  admit  it  without  some  evidence  of  its  genuineness ;  because  the 
solemnities  prescribed  by  the  foreign  code  may  be  inadequate,  or 
their  value  may  arise  from  tests  which  have  a  local  character.  For 
example,  a  deed  appearing  to  bear  the  signature  of  a  notary  may 
usually  be  received  with  safety  in  the  hcus  contractus^  where  the 
existence  and  character  of  such  a  functionary  can  easily  be  ascer- 
tained, and  where  the  signature  and  seal  to  the  deed  can  be  com- 
pared with  those  appended  to  genuine  documents ;  whereas  such 
means  of  testing  its  authenticity  are  not  likely  to  be  within  the 
reach  of  a  party,  against  whom  the  deed  or  instrument  is  tendered 
in  the  Court  of  another  country.  Farther,  the  rule  by  which  a 
deed  attested  according  to  the  act  1681  is  probative,  is  an  exception 
to  the  more  general  rule,  that  a  document  must  be  proved  to  be 
genuine  before  it  can  be  received  as  such  ;  and  the  exceptional  rule 


(t)  Per  Lord  Brougham  in  Yates  v.  Thomson,  8upra — ^Taylor,  47. 


s  Earl  of  Hopetoun  v,  Scots  Mines  Co.,  1856,  18  D.,  789.     See  opinion  of  Lord 
Curriehill,  747. 
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arises  from  the  legislature  of  this  country  being  satisfied  with  the 
safeguards  which  it  has  prescribed,  as  prima  facie  proof  of  genuine- 
ness. But  this  cannot  be  applied  by  analogy  to  the  formalities 
enacted  by  the  legislature  of  a  foreign  state.* 

§  1040.  Yet,  where  there  was  no  reason  for  doubting  the 
genuineness  of  a  foreign  deed,  and  where  great  inconvenience  aii«l 
delay  would  have  been  occasioned  by  requiring  it  to  be  proved,  the 
Court  have  dispensed  with  the  witnesses'  attendance,  and  receive^l 
the  deed  dj&  prima  facie  proof  (m). 

§  1041.  It  is  thought  that  a  deed  attested  by  a  witness  who  is 
competent  by  the  lex  loci  contractus^  but  incompetent  by  the  lex 
fori,  ought  to  be  sustained,  both  because  it  was  validly  executed 
according  to  the  law  upon  which  the  parties  were  entitled  to  rely, 
and  because  the  witnesses  whom  the  parties  to  a  deed  select  to  at- 
test it  should  not,  except  in  extreme  cases,  be  held  to  be  incompe- 
tent (n). 

§  1042.  Judge  Story  lays  down,  that  a  deed  executed  in  the 
presence  of  witnesses,  one  or  both  of  whom  are  incompetent  by  the 
lex  loci  contractus,  is  invalid,  although  the  same  ground  of  incom- 
petency does  not  exist  in  the  lex  fori  (o).  Nor  is  it  easy  to  draw 
a  distinction  between  such  a  deed  and  one  which  is  attested  by 
fewer  witnesses  than  the  lex  loci  contractus  requires ;  the  invalidity 
of  which  seems  to  be  clear  (p).  Yet  this  view  almost  comes  into 
conflict  with  the  principle,  that  the  Courts  of  one  country  are  not 
bound  to  observe  the  rules  of  evidence  of  another ;  for  the  qualifica- 
tions of  instrumentary  witnesses  rather  form  part  of  this  branch  of 
law,  than  of  that  which  relates  to  the  constitution  of  obligations. 
It  were  also  unfortunate  that  such  an  objection  should  be  fatal  on 
account  of  the  technical  regulations  of  a  foreign  state,  in  opposition 
to  the  real  justice  and  bona  fides  of  the  transaction.^® 

(m)  Thus  in  Scott  v.  Miller,  1880,  6  Mur.,  289,  a  power  of  attorney  executed  in 
America,  and  attested  by  a  notary  there,  was  received  as  prima  facie  proof,  on  acooant 
of  the  hardship  of  bringing  witnesses  from  America  to  prove  it.  In  an  old  case,  Chatto 
V.  Ord,  1702,  M.,  4456,  an  English  bond  was  received  in  Scotland,  without  caUing  the 
instrumentary  witnesses,  which  the  Court  of  that  day  conJsidered  impracticable  on  ac- 
count of  the  distance.  The  want  of  means  for  compelling  the  attendance  of  forei^ 
witnesses  may  also  be  taken  into  view  in  such  cases.  (n)  See  avpra,  §§  690, 691. 

(o)  Story,  §  680.  (p)  Yates  ».  Thomson,  1886,  3  CI.  and  Finn.,  667. 


9  The  passage  in  the  text  seems  opposed  to  the  settled  rule,  that  a  written  oontnct 
executed  according  to  the  forms  required  by  the  lez  loci  coniradutf  wiU  be  received  as 
well  executed  in  the  courts  of  other  countries.    See  injraf  note  ^^. 

10  The  law  of  Scotland  has  been  somewhat  elucidated  and  matured  on  the  questions 
treated  of  in  this  and  the  previous  sections,  by  recent  decisions.    It  seems  quite  clear, 
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§  1043.     The  next  question  is,  whether  a  contract  or  right  which 
by  the  lex  loci  contractris  cannot  be  proved  by  parole,  will  be  sus- 


as  a  general  rule,  that  the  validity  of  a  contract  or  deed  regarding  moveables  depends, 
80  far  as  regards  the  mode  of  execution,  on  the  lex  loei  exeeutionis.  If  the  deed  be  valid- 
ly nxecuted  according  to  that  law,  it  will  be  received  aa  a  valid  deed  in  the  Courts  of 
Scotland  (if  it  be  not  contra  bonos  mores) ;  and  in  like  manner,  a  contract  or  other  deed 
inter  vivos  regarding  moveables,  duly  executed  in  Scotland,  will  receive  efifect  in  foreign 
courts,  because  laws  as  to  the  formalities  and  authentication  of  writings  do  not  extend 
extra  territorium.  In  a  recent  case,  the  question  was  raised  whether  two  decrees-arbitral, 
pronounced  in  England  in  a  Scotch  submission,  could  receive  effect  in  Scotland.  It 
was  held  that  they  were  not  authenticated  according  to  the  Scotch  statutes.  Lord 
Benholme  thought  that  although  the  formal  validity  of  contracts  was  to  be  judged  of 
according  to  the  lex  loei  executionis,  yet  that  decrees-arbitral  were  in  a  different  position, 
being  deeds  executed  under  powers  or  faculties,  and  depending  for  their  validity  solely 
on  the  power  conferred  expressly  or  by  implication.  But  the  other  judges  (the  case  be- 
ing sent  to  the  whole  Court)  held  that  the  Court  would  recognise  the  decrees  if  they 
were  valid  according  to  the  law  of  England.  Some  of  the  judges  thought  that  they 
might  be  sustained  whether  held  authentic  in  England  or  not.  English  counsel,  in 
answer  to  a  Case  sent  under  order  of  the  Court,  returned  an  opinion  that,  by  the  law  of 
England,  no  particular  formalities  were  required  to  authenticate  an  award,  but  that  an 
award  signed  by  the  arbiter  would  be  received,  on  proof  of  the  arbiter's  signature. 
The  Court  then  pronounced  an  interlocutor  finding  that  the  decrees  might  be  recog- 
nised, if  the  Court  were  satisfied  that  they  were  authentic,  and  that  they  correctly  ex- 
pressed the  final  decision  of  the  arbiter ;  Esirl  of  Hopetoun  v,  Scots  Mines  Co.,  1856, 
18  D.,  739— See  Fenton  v.  Livingstone,  H.  of  L.,  1869,  8  Macq.,  497,  31  Scot.  Jur.,  678. 
The  Lord  Justice  Clerk  (Inglis)  sums  up  the  law  on  this  point  thus : — '*  All  instru- 
ments (without  distinction,  except  in  the  case  of  conveyance  of  land)  executed  abroad 
according  to  the  ^solemnities  of  the  place  of  execution,  must  receive  effect  in  Scotland 
exactly  in  the  same  way  as  if  they  were  executed  within  'Scotland  according  to  the 
solemnities  of  the  act  1681 ;"  Purves'  Trustees  v.  Purves'  Executors,  28  D.,  831. 

The  law  as  to  the  validity  of  wills,  in  respect  of  formality  of  execution,  has  been  to 
a  large  extent  defined  by  the  recent  statute  24  and  25  Vict.,  c.  114.  That  statute  pro- 
vides "  that  every  will  and  other  testamentary  instrument  made  out  of  the  United  King- 
dom by  a  British  subject  (whatever  may  be  the  domicile  of  such  person  at  the  time  of 
making  the  same,  or  at  the  time  of  his  or  her  death)  shall,  as  regards  personal  estate, 
be  held  to  be  well  executed  for  the  purpose  of  being  admitted  in  England  and  Ireland 
to  probate,  and  in  Scotland  to  confirmation,  if  the  same  be  made  according  to  the  forms 
required,  either  by  the  law  of  the  place  where  the  same  was  made,  or  by  the  law  of  the 
place  where  such  person  was  domiciled  when  the  same  was  made,  or  by  the  laws  then 
in  force  in  that  part  of  Her  Majesty's  dominions  where  he  had  his  domicile  of  origin." 
The  second  section  provides  that  wills  made  within  the  United  Kingdom  by  British 
subjects  shall,  as  regards  personal  estate,  be  held  to  be  well  executed,  if  executed  ac- 
cording to  the  forms  required  for  the  time  in  the  part  of  the  United  Kingdom  where  the 
will  is  made.  The  third  section  provides  that  no  will  shall  be  held  to  be  revoked  or  to 
become  invalid,  nor  shall  the  construction  of  it  be  altered,  because  of  any  subsequent 
change  of  the  domicile  of  the  testator.  The  act  provides  (§  4)  that  its  provisions  shall  not 
invalidate  any  will  which,  independently  of  the  act,  would  be  valid ;  and  (§  6)  it  extends 
only  to  wills  and  other  testamentary  instruments  made  by  persons  who  die  after  the  pass- 
ing of  the  act,  viz.,  6th  August  1861.    It  will  be  observed  that  this  act  applies  only  to  wills 

VOL.  I.  2  H 
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taineJ  on  that  kind  of  evidence,  if  by  the  Ux  fori  it  can  be  so 
proved.     On  this  point  a  distinction  must  be  taken  between  cases 


made  by  BritiBh  subjects.     As  to  the  persons  who  are  British  sabjecta,  see  Sheddan  r, 
Patrick,  1854,  1  Macq.,  535. 

Before  this  act  was  passed,  the  doctrine  that  a  will  was  good  if  executed  in  the  form 
required  bj  the  law  of  the  testator's  domicile  of  origin,  or  in  the  form  required  by 
the  law  of  the  place  of  execution,  was  definitively  rejected  in  the  English  Couits, 
and  the  general  rule  was  that  no  will  was  recognised  in  England,  or  admitted  to  pro- 
bate, except  a  will  in  the  form  prescribed  by  the  law  of  the  testator's  domicile  at 
death ;  Croker  v.  Marquis  of  Hertford,  1848,  8  Curt.,  46a-.Stanley  v.  Bemes,  1880, 
8  Haggard,  873— Bremer  v.  Freeman,  1857,  10  More's  Privy  Ck)uncil  Cas.,  806.  To 
this  rule  several  jurists  recognised  an  exception  in  the  case  where  a  testator  had  made 
a  will  in  the  forms  required  by  the  law  of  his  domicile,  and,  before  his  death,  had  ac- 
quired a  domicile  in  a  country  requiring  different  forms  of  execution.  W^hether,  in  that 
case,  his  will  would  be  valid  or  not,  appears,  prior  to  the  act  24  and  25  Vict.,  c.  114,  to 
have  been  in  England  an  open  question.  Perhaps  the  preponderance  of  authority  was 
in  favour  of  the  validity  of  the  will,  but  in  a  recent  ctise  in  America,  it  was  held  that  a 
win  was,  in  such  circumstances,  invalid ;  Nat  v.  Coon,  10  Missouri  Rep.,  548,  in  con- 
formity with  the  opinion  of  Story,  Conflict  of  Laws,  J  478 — See  Jarman  on  W^ilU, 
8d  ed.,  vol.  i,  p.  2,  et  seq. — Westlake's  International  Law,  2  828 — Burge's  Com^  vol.  iv, 
p.  576— Phillimore's  International  Law,  vol.  iv,  p.  626,  27,  28.  The  general  rule  of  the 
English  law  was  applied  in  a  recent  case,  in  which  an  Engb'shwoman  who  had  been 
married  in  England  and  divorced  in  Scotland,  and  who  afterwards  resided  in  France, 
executed  a  will,  valid  according  to  the  law  of  France,  but  not  in  conformity  with  the 
English  statute  of  wills.  Had  she  been  domiciled  in  France,  the  wiU  would  have  been 
held  good.  But  it  was  held,  in  the  English  Courts,  that  her  divorce  from  her  husband 
was  invalid;  that  her  domicile,  therefore,  was  that  of  her  husband,  which  was  England; 
and  that,  therefore,  her  will,  being  invalid  according  to  the  law  of  the  domicile,  could 
not  be  admitted  to  probate,  or  receive  any  effect ;  Robins  v.  Dolphin,  1858,  27  L.  J. 
Prob.,  24.  In  contrast  with  this  case  was  another  recent  case,  in  which  an  £lnglish- 
woman  who  had  long  resided  in  France,  made,  while  she  was  in  England,  a  will  in  oon- 
formity  with  the  English  statute  of  wills.  The  will  was  sustained  on  two  grounds — 
/Vr«/^  because  it  was  held  that  the  domicile  of  the  testatrix  was  England;  and,  teeomdfy^ 
because,  even  if  lier  domicile  had  been  France,  the  wiU  would  have  been  good;  because 
the  law  of  Franco,  like  the  law  of  Scotland,  recognises  all  wills  made  in  the  form  re- 
quired by  the  law  of  the  place  of  execution ;  Crookenden  r.  Fuller,  1869,  8  Weekly 
Reports,  49. 

It  is  thought  that  the  law  of  Scotland  never  required  that  a  testament  bequeathing 
moveables  should  be  executed  according  to  the  forms  required  by  the  testator's  domicile, 
but  has  recognised  all  testaments,  executed  either  according  to  the  Ux  loci  exeeuticmUf 
or  the  lex  loei  domicilii.  Before  the  act  24  and  25  Vict.,  c.  114,  was  passed,  the  law  of 
Scotland  on  this  subject  was  very  elaborately  discussed  in  Cases  which  were  sent  to  the 
whole  Court  in  Purves'  Trustees  v.  Purves*  Executors.  There  the  testator,  who  was  a 
domiciled  Scotchman,  died  in  Scotland ;  and  a  question  arose  as  to  the  validity  of  his 
last  will,  which  he  had  executed  in  Sumatra.  This  will  was  not  authenticated  acoonl- 
ing  to  the  solemnities  of  the  act  1681,  and  the  question  was,  Whether  it  was  valid  if 
executed  according  to  the  law  of  Sumatra  ?  It  was  contended,  on  the  one  hand,  that  in 
determining  as  to  the  formal  validity  of  a  testament,  the  law  of  Scotland  recognisi'd 
not  the  Ux  loci  actus,  but  the  Uz  rei  sitae;  at  one  ptriod  it  hnd  been  held  that  the  legal 
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where  writing  is  necessary  ex  solennitate,  and  those  in  which  it  is 
only  a  mode  of  proof,  competent  along  with  oath  on  reference  and 


aittu  of  moveable  property,  situated  in  fact  in  Scotland,  was  Scotland,  wherever  the 
owner  of  it  was,  or  was  domiciled ;  and  that  therefore  a  bequest  of  moveables  situated 
in  Scotland  required  to  be  made  with  the  formalities  of  the  act  1681,  as  the  lex  rei 
sitae;   but  it  was  afterwards  established  that,  in  questions  of  succession,  moveable 
property  had  in  law  no  titus  except  that  of  the  domicile  of  the  owner  of  it;  and 
hence  the  rule  of  law  recognising  the  lez  ret  eiiae  became,  as  regarded  testate  per- 
sonal succession,  a  rule  recognising  the  law  of  the  domicile  of  the  testator  at  death ; 
and,  it  was  argued,  that  the  Courts  of  the  domicile,  being  Scotland,  must  apply  their 
own  rules  of  evidence,  namely,  those  provided  by  the  act  of  1681.     On  the  other 
hand,  it  was  contended  that  testaments  disposing  of  moveable  estate  were  on  exactly 
the  same  footing  as  contracts,  and  might,  as  in  the  case  of  mutual  wills,  take  the  form 
of  contracts,  and  were,  like  contracts,  valid  if  executed  according  to  the  law  of  the  place 
of  execution.    The  majority  of  the  whole  Court  held  that  the  will  was  to  be  regarded 
as  a  valid  expression  of  the  testamentary  intentions  of  the  deceased,  if  formally  exe- 
cuted according  to  the  law  of  Sumatra, — that  while  Scottish  heritage  could  not  be  be- 
queathed at  all,  and  could  be  conveyed  only  by  a  deed  in  the  form  required  by  the  lex 
rei  eiiae,  it  was  the  settled  law  of  Scotland  that  the  Scotch  statutes  a£  to  authentica- 
tion of  deeds  are  not  imperative  as  to  wills  "  executed  in  a  foreign  country,  but  that 
such  writings  are  receivable  here  as  valid  or  authentic  expressions  of  testamentary 
will,  if  executed  according  to  the  formalities  which  would  make  them  valid  as  wills  w 
testaments  in  the  country  of  execution ;  and  that,  in  this  respect,  there  is  no  distinction 
between  such  writings  and  any  writings  of  the  nature  of  contracts  or  obligations  exe- 
cuted abroad,  unless  it  be  that,  from  the  peculiar  favour  shown  to  wills,  they  may  be 
treated  with  more  indulgence  than  a  writing  inUr  vivoe"     .     ..."  In  none  of  the 
cases  is  the  domicile  of  the  party,  whether  at  the  date  of  execution  or  at  the  date  of 
death,  regarded  as  affecting  the  authentication  of  the  deed."     .     ..."  In  the  case 
of  Leith,  the  testator,  though  he  died  in  London,  was  domiciled  in  Scotland.     But 
this  circumstance,  though  most  material  as  affecting  the  rights  of  parties  interested  in 
his  succession,  was  not  considered,  and  has  never  been  considered,  by  the  law  of  Scot- 
land as  affecting  the  validity  of  the  deed  as  a  mere  instrument,  if  executed  according 
to  the  lex  loci  actut**    Their  Lordships  expressed  their  concurrence  with  those  conti- 
nental jurists  who  held  that  a  testator  making  his  will  in  a  foreign  coimtry  had  his 
option  to  follow  either  the  formalities  prevailing  in  the  place  of  his  domicile  (that  is  to 
say,  his  domicile  at  the  time  of  making  the  deed),  or  those  of  the  place  of  execution. 
The  Lord  Justice-Clerk  (Inglis),  in  expressing  his  concurrence  with  the  consulted 
judges,  stated  the  law  as  follows : — "  The  estate,  or  a  considerable  portion  of  the  estate, 
both  heritable  and  moveable,  of  the  testator,  being  locally  within  Scotland,  this  Court 
is  forum  competent  to  ascertain  and  determine  any  question  which  may  arise  as  to  his 
succession.    But  the  forum  competent  may,  in  many  cases,  require  to  resort  to  foreign 
law  for  the  purpose  of  determining  such  questions.    For  the  law  of  the  domicile  of  the 
deceased,  at  the  date  of  his  death,  must  detenuine  not  only  what  is  the  true  meaning 
and  construction  and  effect  of  any  will  or  deed  of  settlement  he  may  have  left,  dispos- 
ing of  his  moveable  estate,  but  also,  as  regards  his  moveable  estate,  whether  he  died 
testate  or  intestate ;  and  if  he  died  testate,  the  law  of  the  domicile  must  further  deter- 
mine what  paper  or  papers  constitute  the  will  of  the  deceased."     .     ..."  In  the 
present  case,  the  law  of  the  forum  and  the  law  of  the  domicile  arc  the  same ;  and  there- 
fore we  are  not  driven  to  resort  to  any  foreign  law  to  a.<n'ertain  what  constitutes  the 
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admissions  on  record.    In  cases  of  the  former  class  the  interposition 
of  writing  is  a  condition  suspensive  of  the  obligation;  and,  till  it  has 


win  of  the  deceased.    But  it  is  of  the  utmost  importance  to  keep  in  view  what  is  the 
function  of  the  forum  of  distribution,  acting  as  a  mere  medium  of  granting  administra* 
tion  or  dividing  the  estate,  and  the  function  of  the  law  of  domicile  as  fixing  what  is  the 
will.    That  the  law  of  the  domicile  can  alone  settle  what  is  the  wiU,  is  a  principle  of  in- 
ternational law  of  extensive,  if  not  universal,  acceptation.    And  the  Jbrum  of  distribatkm 
bends  to  that  law,  and  receives  its  instruction  with  unquestioning  faith  in  deferenee  to 
this  international  principle.    But  the  function  of  the  law  of  the  domicile  is  quite  different. 
It  determines  what  is  to  be  received  as  the  will  of  the  deceased,  not  on  any  principles  of 
international  law  or  views  of  general  jurisprudence,  but  according  to  the  rules  of  its 
own  municipal  system."    His  Lordship  went  on  to  say,  that  it  being  ascertained  that 
the  testator  was  domiciled  iji  Scotland,  the  question,  What  were  his  testamentary  papers? 
was  not  a  question  of  international  law,  but  a  question  in  the  municipal  law  of  Scot- 
land ;  and  the  settled  law  of  Scotland — ^that  is,  of  the  domicile — was,  that  "  all  instru- 
ments (without  distinction,  except  in  the  case  of  conveyance  of  land)  executed  abroad, 
according  to  the  solemnities  of  the  place  of  execution,  must  receive  effect  in  Scotiand 
exactly  in  the  same  way  as  if  they  were  executed  within  Scotland  according  to  the 
solemnities  of  the  act  1681."     It  seems  doubtful,  at  first  sight,  how  far  the  opinion  of 
the  Lord  Justice-Clerk,  and  that  of  the  majority  of  the  consulted  judges,  proceed  on  the 
same  principles.    The  latter  held  that  the  Courts  of  Scotland  recognise  any  will  authen* 
ticatcd  according  to  the  law  of  the  place  of  execution,  whatever  was  the  domicile  of  the 
testator ;  and  that  the  domicile  of  the  testator,  at  the  date  of  his  death,  cannot  be  re- 
garded as  affecting  the  authentication  of  his  will.    The  Lord  Justice-Clerk  held  the 
question  to  be  a  question  of  the  law  of  the  domicile,  and  that  the  law  of  the  domicile, 
in  this  particular  case,  recognised  all  wills  executed  according  to  the  forms  required  by 
the  law  of  the  place  of  execution.    The  result  of  both  views  was,  of  course,  in  the  cir- 
cumstances of  that  case,  the  fiame,  namely,  to  support  the  wiU,  if  valid  according  to  the 
lex  laei  actus.    But  supposing  that  the  testator  in  the  case  of  Purves  had  been  domiciled 
in  England  at  the  date  of  his  death,  it  is  thought  that  the  Scottish  Court,  as  theybrvm 
competent,  would  not  have  administered  the  law  of  the  domicile  only.     If  reference  were 
made,  in  the  case  supposed,  to  the  law  of  the  domicile — ^that  is,  to  the  law  of  England — to 
ascertain  whether  the  will  was  valid  or  not,  the  answer  would,  it  is  apprehended,  have 
been  adverse  to  the  validity  of  the  will  according  to  the  law  of  the  domicile,  if  it  were 
not  framed  in  conformity  with  the  English  statute  of  ¥rills;  unless,  indeed,  the  Kngli«h 
Courts  acted  on  the  view  of  the  Lord  Justice-Clerk,  viz.,  that  the  municipal  law  of 
England  is,  that  all  instruments  executed  abroad  according  to  the  solemnities  of  the 
place  of  execution  must  receive  effect  in  England  in  the  same  way  as  if  they  were  exe- 
cuted within  England  according  to  the  English  statute  of  wills.    But  the  case  of  Bremer 
V.  Freeman,  supra^  shows  that  no  such  view  is  recognised  in  the  English  Courts ;  and, 
therefore,  if  the  Scottish  Courts,  in  the  supposed  case,  made  reference  to  the  law  of  the 
English  domicile,  the  answer  would  be  that  tlie  will  was  invalidly  executed  according 
to  the  law  of  the  domicile.     Yet,  it  is  thought,  that  the  Scotch  Court,  as  the  tribunal 
of  distribution,  would  of  necessity  recognise  the  will,  though  authenticated  neither  ac- 
cording to  the  statute  1681,  nor  according  to  the  forms  required  by  the  law  of  domicile, 
if  authenticated  according  to  the  forms  required  by  the  lex  lod  actus.    Perhaps  the  law 
laid  down  in  the  case  of  Piirves  may  be  stated  thus : — That  in  all  questions  as  to  the 
c^pacity  of  a  testator  to  test,  or  the  construction  of  his  will,  or  its  legal  effect,  reference 
must  be  made  to  the  law  of  his  domicile  at  death ;  that  reference  muft  also  be  made  to 
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been  adhibited,  the  contract  is  inchoate  and  deficient  in  the  essen- 
tial element  of  final  consent ;  as  the  party  might  admit  on  record 
that  he  had  verbally  agreed  to  be  bound,  and  yet  might  escape  by 
pleading  his  right  to  resile,  provided  matters  were  entire.  Accord- 
ingly, in  such  cases  parole  of  the  verbal  agreement  seems  to  be  in- 
admissible, notwithstanding  the  rules  recognised  in  the  lex  fori  (r). 
For  example,  this  would  be  the  rule  in  a  verbal  contract  of  service 
for  more  than  a  year  (s),  a  verbal  assignation  of  an  incorporeal 
moveable  (<),  or  of  a  patent  or  copyright  (w),  and  in  a  verbal  con- 
tract which  the  parties  agreed  should  be  committed  to  writing  {x)  ; 
such  contracts  being  entered  into  in  Scotland,  and  sought  to  be  en- 
forced in  another  country.  So  a  verbal  sale  of  goods  in  a  country 
where  writing  is  essential  to  the  sale  of  articles  of  their  value,  would 

(r)  The  law  la  so  laid  down  in  2  Boullenois,  468,  9— Story,  ?  262—3  Burge,  760. 
(«)  Supra,  §  564.  {t)  Supra,  §  567.  {u)  Supra,  i  668. 

(z)  Supra,  I  603. 


that  law  to  aaccrtain  whether  he  has  left  any  papers,  and  if  so,  what  papers,  which  are 
of  a  testamentary  character  in  point  of  expression,  construction,  and  intention ;  but  that 
as  to  authentication  and  form,  the  papers  thus  ascertained  to  be  testamentary  in  their 
nature,  will  be  sustained  as  duly  executed,  if  executed  according  to  the  law  of  the  place 
of  execution,  whatever  the  law  of  the  domicile  of  the  testator  may  declare  on  that  sub- 
ject. It  is  of  importance,  however,  to  observe,  that  if  a  British  subject,  who  dies  after 
6th  August  1861,  makes  a  will,  and  afterwards  changes  his  domicile,  and  has  a  domicile 
at  the  date  of  his  death  different  from  his  domicile  when  he  made  his  will,  questions 
as  to  the  construction  of  that  will  must  now  be  determined  according  to  the  law  of  the 
testator's  domicile  when  he  made  his  will,  and  not  according  to  the  law  of  his  domicile 
at  death ;  because  the  third  section  of  the  act  24  and  26  Vict.,  c.  114,  provides  that  the 
construction  of  a  will,  once  made,  shall  not  be  held  as  altered  by  change  of  domicile.  It 
would  seem  to  follow,  also,  that  reference  must  be  made  to  the  domicile  of  a  testator  at  the 
time  when  he  executed  any  writing,  to  ascertain  whether  that  ¥rriting,  according  to  its 
true  construction,  was  or  was  not  testamentary.  If,  however,  the  construction  of  a  will 
does  not  depend  on  any  peculiarity  of  the  foreign  law,  the  Court  will  construe  it  for 
themselves;  Sinclair  and  Others  (Thomson's  Trustees)  v,  Alexander,  1861,  14  D.,  217. 
While  all  conveyances  of  Scotch  heritsige  not  executed  according  to  the  solemnities 
required  by  the  Scotch  statutes,  and  aU  bequests  of  Scotch  heritage,  are  null,  a  will  or 
other  deed  executed  abroad  according  to  the  forms  of  the  place  of  execution,  revoking 
the  conveyance  and  purposes  in  a  duly  execiited  Scotch  trust-deed  conveying  heritage 
fMTtU  eauta,  wiU  receive  effect.  But  if  a  party  execute  in  Scotland  a  trust-disposition 
and  settlement  conveying  heritage  to  trustees,  and  directing  them  as  to  its  disposal, 
and  afterwards  execute  a  will  revoking  all  former  wills,  and  bequeathing  his  heritage 
to  other  individuals,  it  has  been  held  tliat  in  such  a  case  the  conveyance  in  the  trust- 
deed  to  the  trustees  is  not  revoked,  but  that  the  revocation  of  aU  wills  operates  as  a  revo« 
cation  of  the  directions  in  the  trust-deed,  and  that  the  new  beqnests  may  receive  effect  as 
new  directions  to  the  trustees ;  Purves'  Trustees  v.  Purves'  Executor?,  1861,  23  D.,  812 
— Boe  V.  Anderson,  1862,  24  D.,  732— Campbell's  Trustees  r.  Campbell,  1862,  24  1)., 
1321 — Phillimore's  International  Law,  vol.  iv,  p.  627,  et  iteg. 
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be  invalid  in  another  country  where  writing  is  not  required  in  such 
transactions  {]/). 

§  1044.  But  where  the  exclusion  of  parole  by  the  lex  loci  con- 
tracings  does  not  arise  from  writing  being  an  essential  soleumitr, 
and  where,  therefore,  the  absence  of  writing  does  not  infer  right  to 
resile,  the  opposite  rule  to  that  stated  in  the  preceding  section  will 
be  applied ;  for  the  exclusion  of  parole  by  the  lex  loci  coniracius  is 
merely  a  regulation  as  to  the  mode  of  proving  the  fact  in  issue,  and 
is  entirely  independent  of  the  constitution  of  the  right  or  obligation. 
This  principle  is  well  illustrated  in  international  questions  of  pre- 
scription, where  it  is  settled  that  the  court  of  the  debtor's  domicile 
ought  not  to  give  effect  to  such  prescriptions  prevailing  in  the  lex 
loci  contractus  as  merely  limit  the  creditor's  mode  of  proof  by  ex- 
cluding parole  of  the  contract  (z).  In  the  same  way,  although  a 
loan  of  money  exceeding  £8:6:8,  contracted  in  Scotland,  can  by 
the  law  of  that  country  be  proved  only  by  the  alleged  debtor's  writ 
or  oath,  yet  if  it  is  sued  upon  in  England,  the  plaintiff  may  lead 
evidence  of  the  defendant's  verbal  acknowledgment  of  the  debt,  and 
any  other  proof  which  is  competent  by  English  law  (a). 

§  1045.  The  distinction  noticed  in  the  two  preceding  sections 
seems  to  apply  e  converso  to  those  cases  where  the  lex  loci  confrac- 
tu8  admits,  but  the  lex  fori  excludes,  parole  proof.  Thus  a  person 
sued  in  Scotland  to  fulfil  a  contract  which  can  be  constituted  ver- 
bally in  a  foreign  country,  cannot  plead  that  the  contract  is  ineffec- 
tual, because  by  Scotch  law  writing  is  essential  to  contracts  of  that 
nature,  when  entered  into  in  Scotland.  In  such  a  case  the  con- 
tract, having  been  vali<lly  constituted  by  the  final  consent  of  the 
parties  according  to  the  lex  loci  contractus^  is  effectual  everywhere, 
and  cannot  be  voided  by  importing  into  it  a  rule  suspensive  of  the 
constitution  of  similar  contracts  by  th^  lex  fori  That  rule  is  limit<ed 
to  contracts  which  were  entered  into  with  reference  to  the  law 
which  prescribes  it ;  and  it  should  not  have  the  retro-active  effect 
of  annulling  a  contract  which  the  parties  entered  into  (as  they  were 
entitled  to  do)  without  reference  to  its  existence.  Accordingly,  if 
a  party,  when  sued  in  a  Scotch  court  to  implement  an  obligation 
which  is  alleged  to  have  been  constituted  verbally  in  a  foreign 
country,  admits  the  fact  on  record  or  in  his  oath  on  reference,  he 
will  be  bound  to  implement  the  contract,  provided  by  the  lex  loci 


il/)  Boiilhmoifl,  nupra — Story,  mpra — Burge,  supra.  {z)  See  on  this,  n^ira, 

i  526,  et  8fq.  (ft)  Per  L.  Brougham  in  Don  w  Lippman,  1837,  2  Sh.  and  M'L.. 
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contractus  writing  i8  not  required  for  its  constitution  ;  such  admis- 
sions being  in  Scotland  full  proof  of  facts  to  the  legal  existence  of 
which  writing  is  not  essential.  In  like  manner  the  party's  writ 
dated  ex  intervaUo^  admitting  that  the  contract  had  been  constituted 
as  a  verbal  bargain,  would  be  effectual ;  whereas,  if  Scotland  had 
been  the  locus  of  the  contract,  a  proper  written  constitution  of  it 
would  have  been  required. 

§  1046.  This  view  is  supported  by  the  opinions  of  eminent  ju- 
rists (6)  ;  as  well  as  by  a  decision  in  which  Lord  Mackenzie  (Ordi- 
nary) expressly  applied  the  principle,  and  the  Court,  in  adhering 
to  his  Lordship's  judgment  on  other  grounds,  did  not  dissent  from 
his  view  of  the  law  (c).  Opposed  to  these  authorities  is  an  old  case 
in  which  the  Court  refused  to  sustain  probate  obtained  in  England 
by  the  executors  under  a  nuncupative  will ;  because,  although  such 
a  will  was  valid  in  England,  writing  was  essential  as  a  solemnity  to 
the  nomination  of  an  executor  in  Scotland  (d).  This  decision  is 
thought  to  be  erroneous  (e).^ 


(6)  2  BouUenois,  469— Story  Confl..  {  262—8  Burge  Com.,  160. 

(e)  Dale  v.  Dumbarton  Glass  Co.,  1829,  7  S.,  869.  Here  a  workman  holding  him- 
self out  as  bound  to  an  English  company  for  a  term  of  years,  having  in  England  agreed 
verbally  with  a  Scotch  company  to  exchange  with  a  servant  in  their  employment ;  in  a 
petition  before  the  Sheriff  to  have  him  ordained  to  fulfil  his  contract,  parole  of  the  com- 
munings between  the  parties,  as  well  as  written  evidence,  was  adduced  without  objection ; 
and  the  Sheriff  held  the  contract  to  have  been  constituted  as  for  the  full  term.  Lord 
Mackenzie,  in  sustaining  the  judgment,  added  a  finding,  "  That  the  agreement  took 
place  in  England,  by  the  law  of  which  it  appears  that  an  agreement  of  service  during 
more  years  than  one  may  be  completed  by  oral  words,  if  followed  by  actual  commence- 
ment of  the  service."  There  was  no  proof  of  English  law ;  and,  accordingly.  Lords 
Qlenlee  and  PitmiUy  (with  whom  the  other  judges  concurred)  observed,  that  they  knew 
nothing  of  that  law  as  applying  to  the  case ;  but  the  latter  judge  added,  "  We  have  the 
evidence  of  what  this  man  held  out  to  be  the  law  of  England  in  this  particular  case ; 
and  that  is  sufficient  to  justify  the  finding  of  the  Lord  Ordinary  on  the  point." 

{d)  Shaw  V.  Lewis,  1665,  M.,  4494.  The  report  bears,  that  the  Lords  "  found  that 
the  question  was  not  here  of  the  manner  of  probation  of  a  nomination,  in  which  case 
they  would  have  followed  the  law  of  the  place ;  but  it  was  upon  the  constitution  of  the 
essentials  of  a  right,  viz.,  a  nomination,  which,  albeit  it  was  certainly  knovm  to  have 
been  by  word ;  yea,  if  it  were  offered  to  be  proven  by  the  nearest  of  kin  that  they  were 
witnesses  thereto ;  yet  the  solemnity  of  writ  not  being  interposed,  the  nomination  is  it- 
self defective  and  null  in  substantialibus.**  (e)  This  decision  is  opposed  to  many 
cases  in  which  the  law  of  the  deceased's  domicile  has  been  held  to  regulate  the  question 
who  is  his  executor  (see  tupra,  H  688),  and  the  views  which  the  Court  announced  as  to 
being  guided  by  that  law  in  opposition  to  the  lez  fori  in  a  matter  of  evidence  are  un- 
doubtedly erroneous ;  see  22  1086, 1048. 


11  It  is  thought  that  the  law  of  the  domicile  must  determine  whether  a  man  dies  tes- 
tate or  intestate ;  Punes  v.  Purves,  1861,  28  D.,  880;  per  Lord  Justice-Clerk. 
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§  1047.  But,  while  the  lex  lod  contractus  regulates  the  consti- 
tution of  the  obligation  in  the  cases  referred  to  in  the  two  preced- 
ing sections,  it  is  thought  that  that  law  does  not  determine  the 
mode  of  proof.  The  question  which  the  court  where  the  action  is 
raised  has  to  decide  is,  whether  a  verbal  contract  in  certain  t-erms 
was  constituted  ;  and  that  they  must  do  by  their  own  rules  of  evi- 
dence. The  Scotch  lawyer  is  familiar  with  cases  where  obligations 
may  be  constituted  and  discharged  verbally,  and  yet  where  the 
fact  of  constitution  or  discharge  may  be  proved  by  the  party's  ad- 
missions on  record,  or  by  his  writ  or  oath,  but  not  by  parole ;  as, 
for  example,  in  obligations  for  repayment  of  borrowed  money  (/), 
in  gratuitous  promises  (</),  promises  of  marriage  subseqtienfe  copu- 
la (A),  in  the  discharge  and  renunciation  of  written  obligations  (i), 
and  many  other  cases.  Applying  the  same  rule  to  foreign  obliga- 
tions for  which  parole  is  admissible  in  the  locus  contractus,  but  not 
in  Scotland,  it  is  thought  that  they  may  be  proved  in  a  Scotch  court 
by  the  debtor's  admission  on  record,  or  by  his  writ  or  oath,  but  not 
by  parole. 

§  1048.  This  mode  of  dealing  with  such  cases  seems  to  be  the 
only  way  in  which  the  lex  loci  contractus  and  the  lex  fori  can  be 
confined  to  their  respective  spheres  of  the  constitution  and  the 
proof  of  the  contract.  It  is  in  complete  accordance  with  the  prin- 
ciple now  firmly  established  that  such  Scotch  prescriptions  as  limit 
the  proof  of  the  constitution  and  subsistence  of  certain  obligations 
to  the  defender's  writ  or  oath,  apply  to  foreign  contracts,  although 
by  the  lex  loci  contractus  these  may  be  proved  by  parole  (i).  Lord 
Brougham's  opinions  in  the  leading  case  on  that  subject  (?),  and  in 
a  kindred  case  of  not  less  authority  (m),  support  the  same  principle, 
and  must  now  be  held  to  have  overruled  some  previous  decisions  in 
which  the  opposite  view  had  been  taken  (»). 

§  1049.  As  to  what  country  forms  the  locus  contractus  the  rule 
is,  that  it  is  the  place  where  the  contract  received  its  essential  ele- 

(/)  Supra,  a  592,  593.  {ff)  Supra,  §  595.  (A)  Supra,  §  641. 

(0  Supra,  U  606,  624.  (it)  Supra,  g  526,  et  seq.  (l)  Don  v.  Lippman, 

1887,  2  Sh.  and  M'L.,  682,  tupra,  ib.  (m)  Yates  t;.  Thomson,  1885,  8  Q.  and 

Finn.,  544.  (n)  In  Glyn  v.  Johnston,  1880,  8  S.,  889,  parole  of  non-onerooity  of 

a  biU  was  admitted,  because  the  hctts  contractus  was  England,  where  such  proof  was  ad- 
missible. In  Oalbraith  v.  Cuningham,  1626,  M.,  4480,  and  L.  Balbimie  v.  L.  UrtiU, 
1638,  M.,  4431,  parole  was  admitted  in  Scotland  to  prove  payment  of  certain  bonds,  on 
the  ground  that  the  payment  was  alleged  to  have  been  made  in  a  country  where  that 
mode  of  proof  was  admissible.  These  cases  are  refuted  by  Lord  Brougham  in  Don  r. 
Lippman,  supra.  Still  more  erroneous  were  the  views  of  the  Court  in  the  case  of  Shaw 
V.  Lewis,  supra,  §  1046. 
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ment  of  eonsent.  Accordingly,  in  a  uniLaterai  obligation  it  ie  the 
coontry  in  which  the  debtor  resided  when  he  granted  the  deed  (o). 
So  in  a  eontmct  standing  on  offer  and  aeoeptance,  it  is  the  oountry 
in  which  tha  acceptor  resided  {p)  ;  and  it  ia  the  country  of  the  ac- 
ceptoi^s  domicile  in  questions  between  the  drawer  and  aooeptor  of  a 
bill  of  exchange  (r)."  An  indorsation  by  a  foreign  drawer  or  payee 
does  not  follow  the  hctia  of  the  bill ;  but,  in  an  action  of  recourse 
against  him,  it  is  a  foreign  contract  (s). 

Obligations  contracted  in  Scotland  by  the  Scotch  agent  of  a 'fo- 
reign company,  who  has  power  to  bind  his  piJbcipals,  are  Scotch 
contracts  as  much  as  if  the  real  obligants  had  been  domiciled  in 
this  country  (t).  But  where  an  agent  is  merely  authorised  to  re- 
ceive proposals  for  contracts  and  to  transmit  them  to  his  principals 
— the  contract  being  constituted  by  his  delivering  to  the  other 
party  a  deed  executed  by  the  principals  in  the  foreign  country— the 
latter,  and  not  the  country  of  the  agent's  residence,  is  the  locus  con- 
tractua  (t«). 

§  1050.  In  the  foregoing  sections  it  has  been  assumed  that  the 
hcua  controKitua  is  also  the  country  where  the  obligation  has  to  be 
performed.  Where  it  is  not,  the  contract  will  be  sustained  if  it  is 
valid  according  to  the  lex  loci  solutumia^  the  parties  being  presumed 
to  have  contracted  with  reference  to  that  law  (f  ).  There  seems 
not  to  be  any  decision,  however,  in  which  a  contract  valid  by  the 

(o)  BobertBon  v.  Bozdekin,  1848,  6  D.,  17.  (/>)  8  Bnige  Com.,  768. 

(r)  BeynoldB  v,  Sjme,  1774,  M.,  1698— M'Alpines  «.  Parsons,  1792.  M.,  1617— 
Strathem  v.  MaBtennan  k  Co.,  1860,  12  D.,  1087—8  Bnrge,  766. 

(«)  Story  on  BUIb,  {{  167, 176— Don  v.  Lippman,  1887,  2  Sh.  and  M*L.,  787;  cor- 
recting Bickman  «.  M'Lachlan,  1827,  6  S.,  700,  and  Boyal  Bank  v.  Smith  &  Co.,  20th 
January  1818,  F.  0.  (0  Mills  v.  Albion  Ins.  Co.,  1828,  6  S.,  409 :  affd., 

8  W.  S.,  218.  (ti)  Parken  v.  B.  Exchange  As.  Co.,  1846,  8  D.,  866. 

(X)  Story  Confl.,  §  280,  «<  wg.— Story  on  Bills,  U  129, 147—8  Burge,  771,  772— 
Bobinson  v.  Bland,  1760,  2  Bnrr.,  1077. 


IS  It  is  thought  that,  as  a  general  rule,  the  Iocm  eoniraetiu  of  a  bill,  in  questions  be- 
tween drawer  and  acceptor,  is  the  place  where  the  acceptor  signed  it,  though  not  his 
domicile ;  Mackenzie  v.  Hall,  1864, 17  D.,  164.  There  the  acceptor  was  a  domiciled 
Scotchman,  but  the  loeua  contracts  was  England.  In  Don  «.  Lippman,  tifpro,  the  ac- 
ceptor of  the  bill  was  a  domiciled  Scotchman,  but  there  was  no  doubt  that  the  lotui  eon- 
traetus  was  France,  where  he  signed  the  bill ;  see  Story's  Confl.  of  Laws,  6th  ed.,  2  814 
— ^Phillimore's  International  Law,  iv,  p.  606.  Of  course  this  will  not  affect  questions 
of  remedy  when  a  bill  is  sued  on  in  a  Scotch  Court.  Sergeant  Byles  lays  it  down,  that 
the  loeui  iohuianu  is  to  be  deemed  the  locut  contraetui ;  Byles  on  Bills,  870.  This 
seems,  however,  not  consistent  with  Strathem  «.  Mastermaa,  tupra^  where  a  biU  accept- 
ed in  Scotland,  but  payable  in  England,  was  held  to  be  a  Scotch  bill. 
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leaf  hci  contractus  has  falleii  from  being  deficient  in  flolemnittes 
prescribed  by  the  leaf  loci  aolutumis.  The  validity  of  each  a  con* 
tract  may  be  maintained  on  the  presumption  that  the  parties  meant 
to  be  regulated  by  the  lex  loci  contractus.  They  were,  perhaps,  not 
aware  of  the  formalities  required  in  the  locus  sohtumts. 
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Ojie  volume  8t'o,  price  14.9., 

TREATISE  ON  J3KEDS  CHIEFLY  AFFECTING 

MOVEABLES. 

By  Alexandku  Duff,  Es'}.,  Advocato. 

XXI. 

Snatnd  Edition^  onr  vohtme  Hro,  price  Xs. 

COMMENTARIES  OX  STATUTES  RELATIVE  TO 

CONVEYANCING. 

Niinic]y,-~Tho  Intcfhneiit  Act  of  \f^ib,  the  Heritable  Socnritios  Acts  of 
1815^ and  1817,  and  the  TianstVrciic^}  of  Lands  Acts,  Crown  Charters 
Act,  and  S«'rvicc  of  lloirs  Act  of  1S47  ;  witli  an  Appendix  of  F«n'nis,  and. 
containing  the  Acts  and  Schcduli^s. 

By  Alexander  Duff,  Esq.,  Advocate. 

XXIT. 

One  f'olfunf.  f^ro^  price  O.f. 

A  TREATISE  ON  THE  DEED  OF  ENTAIL. 

iMnbracin.i,^  Commentaries  on  the  Amendmkxt  Act  of  1818,  and  Prior  Acts 
on  the  8iil>jcct  of  Entails ;  with  an  Appendix,  containing  the  Acts,  Forms 
of  the  Deed,  Sec. 

By  Alexander  Dltf,  Esq.,  Advocate. 

XXIII. 
In  three  volumes  rowd  8r(>,  price  £3,  3.s., 

LEADING  CASES  IN  THE  LAW  OF  SCOTLAND; 

LAND  KIGHTS. 
Prepared  from  the  orip^inal  pleadinf,'s,  arranged  in  systematic  order,  and 
elucidated  by  oj)inions  of  the  Court  never  before  published. 
By  (Jeorge  Ross,  Esq.,  Advocate, 
Profesfor  ot" Scots  Law  in  the  University  of  Edinburgh. 
"  \Vc  hiive  risen  from  their  study  with  the  coavictioii,  that,  by  their  publica- 
tion, the  Ic.'irned  frenthMuan  has  most  materially  contributed  to  the  jurispruden- 
tial literature  of  his  countrv." — Liiw  Mufjazincl 
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PREPARING  FOR  PUBLICATION. 

LECTURES  ON  THE  LAW  OF  SCOTLAND,  ^;;:;  =      : 

By  the  lato  John  S.  More,  LL.D.,  ;* 

Professor  of  Scots  Law  in  the  University  of  Edinburgh.  Jt ;  [  ' 

Edited  by  John  M'Laren,  Esq.,  Advocate.  i"    "■  -. 
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JURIDICAL  STYLES.     Vol.  IL    Moveable  Riguts.  J;; 

in.  ^v 

TREATISE  ON  THE  PAROCHIAL  ECCLESIASTICAL  ^'l-''^ 

LAW  OF  SCOTLAND,  ^  : 

Including,  among  other  subjects,  those  relating  to  Parishes,  pAxnoNAOE,  ^J         ^^ 

Prksentatiok,   and  the  Settlement    of    Ministers,    CnuRCiiES,  ^ ';■:     i     . 

Manses,  Glebes,  Ministers'  Stipend  and  Augmentation  of  Sti-  ^^i    i 

p£NP,  Schools  and  Schoolmasters,  Chuhchyards  and  Graves,  &c.  J^.  ; ; 

By  J.  M.  Duncan,  Esq.,  Author  of  c^ :  - 

"  Digest  of  Entail  Ca«es,"  and  '*  Manual  of  Summai'y  Entail  Procedure.''  Jj  ;  :. 

IV.  :j*( :'  ■'• '  ■    •  ' 

DIGEST  AND  ANALYTICAL  INDEX  OF  THE  ^  : 

DECISIONS  IN  THE  HOUSE  OF  LORDS,  ON  APPEAL  |r 

FROM  SCOTLAND,  ^   - 

From  the  Union  till  Session  I8C3.  =*    ^ 

By  John  Boyd  Kinnear,  Esq.,  Advocate,  pVr  i 

and  of  Lincoln's  Inn,  BaiTistcr-at-Law.  ^V' 
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